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IMONIAL 


State  of  West  Virginia, 

At  a  regular  term  of  the  Supreme  Court  of 
Appeals,  continued  and  held  in  Charles  Town, 
County  of  Jefferson,  September  15th,  1904,  the 
following  order  was  made  and  entered,  to-wit : 

MEMORIAL    TO 

Judge   Moore. 

Since  the  last  regular  term  of  this  Court, 
Judge  Charles  P.  T.  Moork,  a  former  member 
of  this  Court,  has  departed  this  life  at  his  home 
in  Mason  County,  where  he  had  lived  the  last 
years  of  his  life  in  retirement.  Judge  Moore 
was  an  able  jurist,  a  valuable  member  of  this 
Court,  arid  a  gentleman  of  affable  manner  and 
genial  disposition.  It  is  ordered  that  this  be 
entered  of  record  as  a  memorial  of  his  worth  and 
character. 


A  true  copy. 
Attest : 


Wm.  B,  Mathews, 

Clerk. 
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CHARLESTON. 


State  r.  McEldowney. 

Submitted  September  3,  1903.     Decided  February  9,  1904. 

1.     Tax  Sale — AlflOavit  of  Sheriff. 

No  defect  in  a  sheriff's  affidavit  to  a  list  of  sales  of  land 
for  taxes  will  invalidate  a  tax  deed  made  under  chapter  31, 
Code  1899.  Phillips  v.  Minear,  40  W.  Va.  68,  and  McOlain  v. 
Batton,  50  W.  Va.  121,  so  far  as  they  hold  to  the  contrary,  are 
overruled,     (p. 
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Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  of  review  by  the  State  of  West  Virginia,  for  Cassie  C. 
Nuzum,  against  John  C.  McEldowney  and  others.  Decree  for 
defendants,  and  plaintiff  appeals. 

Affirmed. 

W.  N.  Miller^  B.  P.  Fleming,  and  B.  T.  Bowers,  for  appel- 
lants. 

E.  B.  Skodgrass,  for  appellees. 

Brannon,  Judge: 

This  case  involves  the  correctness  of  a  decree  of  the  circuit 
court  of  Wetzel  county  in  refusing  i^  b\ll  of  r^yiew  presented 


2  State  v.  MoEldownet.  [55 

by  the  State  and  Cassie  C.  Nuzum  to  reverse  a  decree  made  in 
the  case  of  the  State  v.  John  C,  McEldowney,  The  facts  up  to 
that  decree  are  given  in  the  decision  in  that  case.  After  that 
decree  the  State  and  Cassie  C.  Xuzum  united  in  a  bill  of  review 
based  on  both  matter  of  law  and  newly  discovered  evidence. 
The  matter  of  law  is  decided  in  the  decision  referred  to,  made 
this  term,  and  in  this  case  we  consider  onlv  the  new  matter.  The 
new  matter  is  this:  The  affidavit  of  the  sheriff  to  the  list  of 
delinquent  tax  sales  filed  in  the  county  clerk^s  office  is  irregular 
in  this,  that  it  omitted  the  words,  "nor  have  I  at  any  time  been" 
preceding  the  words  "directly  or  indirectly  interested  in  the  pur- 
chase of  said  real  estate";  whereas,  as  lately  discovered  the 
original  list  of  sales  on  file  in  the  auditor's  office  was  free  of 
Ruch  defect.  This  defect  in  the  sheriff^s  affidavit  as  it  appeared 
in  the  clerk's  office  was  held  by  this  Court  not  to  invalidate  a 
tax-deed  because  of  the  fact  that  the  original  in  the  auditor's 
office  was  the  true  affidavit,  and  it  being  the  original  one  and 
good  under  the  statute,  must  prevail.  Winning  v.  Eakin,  44  W. 
Va.  19:  yuzum  v.  McEIdownej/,  46  Id.  207.  But  the  bill  of 
review  says  that  it  had  been  discovered  that  the  original  affidavit 
to  the  sale  return  in  the  auditor's  office  was  at  first  deftx'tive 
just  the  same  as  that  in  tlie  clerk's  office,  but  had  been  changed 
so  as  to  cuie  tlie  defect  and  conform  to  the  statute.  Grant  that 
this  change  was  wrongfully  made  after  the  filing  of  the  sales  list 
in  the  auditor's  office.  Would  the  defective  affidavit  destroy 
^fcEldowney's  tax-d(H^d?  We  hold  that  it  would  not,  because 
of  the  cure  of  the  defect  by  section  25,  chapter  31,  Code  1899. 
It  provides  that  "no  irregularity,  error,  mistake  *  *  *  in  the 
list  of  sales  filed  with  the  clerk  of  the  countv  court,  or  in  the 
affidavit  thereto  *  *  *  shall,  after  the  deed  is  made,  invali- 
date or  affect  the  sale  or  deed."  It  also  provides  that  "no  sale 
or  deed  of  any  such  real  estate  under  the  provisions  of  this 
chapter  shall  be  set  aside,  or  in  any  manner  affected  by  reason 
of  the  failure  of  any  officer  mentioned  in  this  chapter  to  do  or 
perform  any  act  or  duty  herein  required  to  be  done  or  performed 
by  him  after  such  sale  is  made,  or  by  the  illegal  or  defective  per- 
formance, or  attempt  at  the  performance,  of  any  such  act  or 
duty  after  such  sale."  We  hold  also  that  such  defect  is  cured 
by  this  language,  that  the  tax-deed  shall  vest  in  the  purchaser 
the  former  owner's  title,  "notwithstanding  any  irregularity  in 
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the  proceedings  under  which  the  same  was  sold,  *not  herein  pro- 
vided for,  unless  such  irregularity  appear  on  the  face  of  such 
proceedings  of  record  in  the  office  of  the  clerk  of  the  county 
court,  and  be  such  as  materially  to  prejudice  and  mislead  the 
owner  of  the  real  estate  so  sold,  as  to  what  portion  of  his  real 
estate  was  so  sold,  and  when  and  for  what  rear  or  years  it  was 
so  sold,  or  the  name  of  the  purchaser  thereof/^  If  other  clauses 
did  not  heal  this  defect,  this  would.  How  could  this  defect 
in  the  affidavit  mislead  the  owner  at  all?  How  could  it  mis- 
lead him  in  the  respects  specified  in  the  statute,  that  is,  as  to 
what  portion  of  his  land  was  sold,  or  the  name  of  its  purchaser, 
or  when  and  for  what  years  sold?  It  might  be  different  with 
failure  to  return  the  list  within  the  time  required  by  law,  because 
there  the  purchaser  might  be  misled  as  held  in  Barton  v.  Gil- 
christ, 19  W.  Va.  223.  But  that  would  not  avail  now.  It  is 
true  this  vice  in  the  affidavit  would  nullify  the  deed  under 
Phillips  V.  Minear,  40  W.  Va.  58  and  McCJain  v.  Batfan,  50  Id. 
121.  In  Winninr/  v.  Eakin,  44  W.  Va.  19,  for  reasons  there 
given,  the  case  of  Phillips  v.  Minear,  was  doubted,  and  in  Gerke 
Brev'ing  Co.  v.  St.  Clair,  46  W.  Va.  93,  it  was  logically  or  vir- 
tually overruled ;  and  in  Bogrjpss  v.  Scott,  48  W.  Va.  310,  it  was 
actually  overruled  in  the  opinion  and  point  8  of  the  syllabus. 
This  fact  was  by  inadvertence  overlooked  in  McClain  v.  Batton, 
50  W.  Va.  121.  So  we  overrule  Phillips  v.  Mi  near  and  McClain 
V.  Bat  ton  as  to  this  point.  And  so  this  defect  in  the  affidavit  is 
ineffectual  to  affect  McEldownev's  tax-deed. 

There  is  another  reai^on  why  the  bill  of  review  cannot  avail 
Cassie  C.  Xuzum.  When  ^McKldownev  filed  his  answer  to  Cassie 
C.  Xuzum's  original  bill  he  filed  a  copy  of  the  sheriff's  affidavit 
as  it  appeared  in  the  auditor's  office.  That  told  her  that  there 
was  a  difference  between  it  and  the  affidavit  in  the  clerk^s  office. 
This  was  long  before  she  filed  her  answer  or  cross  bill  in  the 
case  of  the  State  against  her.  She  should  have  put  that  matter 
in  her  answer,  as  she  was  advised  of  it,  and  cannot  say  it  was 
newlv  discovered  since  the  decree,  and  could  not  have  been  sooner 
discovered  by  due  diligence.     The  State  knew  it  also. 

We  must  affirm  the  decree  of  June  6,  1903,  rejecting  the  bill 
of  review. 

^^fjirmed. 
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CHARLESTON. 

Law  v.  Law. 

Submitted  January  21,  1904.     Decided  February  16,  1904. 

1.     Decree — Fraud — New  Suit. 

If  a  decree  in  a  cause  bas  been  procured  by  fraud,  discovered 
after  the  decree  is  entered  on  the  record,  and  after  the  ad- 
journment of  the  term  at  which  it  is  entered,  it  can  be  set 
aside,  only  by  an  original  bill,  in  a  new  suit,  and  cannot  be 
annulled  by  a  bill  of  review,     (p.  12). 

2     Bill  or  Review — Fraud — Amended  Bill. 

Where  a  bill  of  review  is  filed  in  a  cause  to  set  aside  cei^ 
tain  decrees  therein,  alleged  to  have  been  procured  by  fraud, 
and  a  demurrer  is  sustained  to  said  bill  as  a  bill  of  review; 
and  the  plaintiff  therein  asks  leave  to  amend  the  same,  and 
have  it  taken  and  treated  as  an  original  bill,  for  the  purpose 
orf  setting  aside  said  decrees,  for  fraud;  and  said  bill  can  be 
so  amended  as  to  make  ,lt  a  bill,  sufficient  In  substance  for  the 
purpose  sought,  it  Is  error  in  the  court  to  refuse  to  allow  such 
amendment  to  be  made  therein,  and  to  treat  the  same  when  so 
amended  as  an  original  bill.     (p.  12). 

Appeal  from  Circuit  Court,  Ijcwis  County. 
Bill  by  ^Farie  p].  Ijaw  against  Thomas  E.  Law  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 
Linn  &  Bland,  for  appellant. 

Gko.  C.  Cole,  for  appellees. 

Miller,  Judge: 

Thomas  F.  T>aw,  as  administrator  of  the  estate  of  P.  E.  Ijaw, 
deceased,  instituted,  in  the  circuit  court  of  Lewis  county,  his 
suit  in  chancery,  against  Marie  E.  Law,  widow,  and  Adda  Law, 
Thomas  F.  Iawv  and  J.  W.  0.  Law,  children  and  heirs  at  law 
of  said  F.  E.  Law,  deceased ;  and  Joseph  Evans  and  Howard 
Xeely,  trustee.  The  hill  was  filed  at  the  June  Rules,  1899. 
The  ohjeot  of  the  suit  was  to  suhject  to  sale  certain  lands,  owned 
hy  F.  E.  Law,  at  the  time  of  his  death,  to  the  payment  of  his 
dehts.     The  indebtednej^g  of  the  decedent  was  ascertained;  a 
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gross  sum  was  decreed  to  said  widow,  in  lieu  of  her  dower  in 
the  lands  of  which  her  husband  died  seized;  and  the  said  lands 
were  sold  free  from  her  dower,  at  which  sale  one  M.  L.  Law, 
became  the  purchaser.  At  September  Rules,  1902,  Marie  E. 
Law,  widow,  filed  in  the  clerk^s  office  of  the  circuit  court  of  said 
county,  what  she  stvles,  "The  bill  of  review  of  Marie  E.  Law. 
against  Thomas  F.  Law,  administrator  of  F.  E.  Law,  deceased; 
Adda  Law  and  J.  W.  0.  Law,  children  and  heirs-at-law  of  the 
said  F.  E.  Law,  deceased;  Joseph  Evans,  Howard  Xeely, 
Trustee,  W.  W.  Brannon,  Special  Commissioner,'  M.  L.  Law  and 
\V.  0.  Tjaw,"  the  said  Brannon,  being  the  person  who  sold  said 
land  under  decree,  and  the  said  W.  0.  Law,  being  the  surety  on 
the  notes,  given  by  M.  L.  Law,  for  the  deferred  installments  of 
the  purchase  money  for  the  land  so  sold.  The  said  bill  of 
reviews  avers  that  the  bill  in  said  original  cause  was  filed  at 
June  Eules,  1899,  and  that  said  cause  was  ended  at  the  March 
Term,  1901 ;  that  in  the  original  bill,  the  plaintiff  therein  alleged 
that,  at  the  time  of  said  F.  E.  Law's  death,  he  was  the  owner 
in  fee  of  certain  real  estate  situate  on  the  waters  of  Hacker's 
Creek,  in  the  county  of  Lewis ;  that  two  tracts  of  said  land  had 
been  conveyed  to  Howard  Xeely,  trustee,  by  said  F.  E.  Law  and 
wife,  by  deed,  as  it  otherwise  appears,  to  secure  a  debt,  which 
F.  P].  Law  owc^  to  said  Evans;  and  that  Law  was  the  owner  of 
another  tract,  known  as  his  home  farm ;  that  the  plaintiff  averred 
that  said  F.  E.  Law,  at  the  time  of  his  death,  owed  other  debts 
to  other  parties ;  that  the  amount  of  said  debts  was  unknown  to 
the  plaintiff,  but  was  not  less  than  five  thousand  dollars;  that 
the  plaintiff  further  averred  that  the  rights  of  the  said  Evans 
under  his  deed  of  trust  were  superior  to  the  dower  right  of  the 
widow  of  said  F.  E.  Law  by  reason  of  the  fact  that  she  united 
in  the  deed  of  trust  aforesaid;  that  the  said  widow  would  be 
entitled  to  the  interest,  which  the  law  would  give  her  in  tWc*  sur- 
plus proceeds  of  the  sale  of  the  said  two  tracts,  covered  by  the  said 
Evans^  deed  of  trust;  but  that  she  desired  to  relinquish  any 
claim  to  such  proceeds  or  any  part  thereof,  on  account  of  her 
dower  right,  and  wished  the  whole  net  amount  of  such  proceeds 
to  be  devoted  to  the  discharge  of  the  debts  of  the  said  F.  E.  Law, 
so  as  to  leave,  as  far  as  possible,  the  home  farm  undisturbed; 
and  should  the  court  be  of  opinion  that,  by  reason  of  her  relin- 
quishment of  her  interest  in  such  net  proceeds  of  sale,  her  de- 
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mauds  in  the  other  tract  would  be  augmented,  she  might  there- 
after claim  the  same.  The  said  original  bill  prayed  that  the 
accounts  of  the  administrator  might  be  settled;  that  the  net 
amount  of  personal  o^itate  be  ascertained  and  fixed;  that  the 
debts  against  the  said  decedent,  together  with  their  amounts  and 
priorities  thereof,  be  also  ascertained  and  fixed,  according  to 
law,  both  as  to  the  personal  and  real  estate;  that  the  said  two 
tracts  of  land,  descril)ed  in  the  Evans  deed  of  trust,  after  the 
application  of  the  personal  estate  to  the  indebtedness,  be  sub- 
jected to  sale  in  satisfaction  of  the  debts;  and  that  such  portion 
of  the  other  farm  as  might  be  necessary,  and  as  would  be  least 
injurious  to  the  said  widow  and  heirs,  be  also  subjected  to  sale 
in  satisfaction  of  the  balance  of  said  indebtedness. 

The  l)ill  of  review  further  avers  that,  in  said  original  suit, 
George  Woofter  wa^s,  at  the  rules,  appointed  guardian  ad  litem 
for  the  said  defendant  J.  W.  0.  Law,  who  was  a  minor;  that  said 
minor,  by  his  said  guardian  ad  litem,  filed  an  answer  to  the 
original  bill ;  and  that,  on  the  28th  day  of  June,  1899,  a  decree 
of  reference  was  entered  in  said  cause,  in  which  decree,  it  is 
recited  that  the  "adult  d^'fendants  appeared  and  demurred  to 
tlie  bill,  in  which  demurrer  the  plaintiff  joined,  and  the  court, 
having  consid(*red  the  questions  arising  on  said  demurrer,  over- 
ruled the  same.  Thereupon  the  said  demurring  defendants 
waived  their  right  to  answer  the  bill.  And  the  cause  came  on  to 
be  heard  upon  the  bill  taken  for  confessed  against  said  adult 
defendants,  exhibits,  answer  of-  said  infant  defendant  by  his 
guardian  ad  litem,  process,  and  was  argued  by  counsel."  On 
consideration  of  all  of  which,  the  said  cause  was  referred  to  \V. 
J.  Smith,  commissioner,  who  was  directed  to  ascertain  and 
report  certain  matters  specified  in  the  decree.  It  is  further 
averred  that,  on  the  17th  day  of  October,  1899,  a  further  decree 
was  pronounced  in  said  cause,  the  same  having  been  on  that 
day  hoard  upon  the  papers,  read  on  a  former  hearing,  former 
orders  and  decr(»(\s:  and,  upon  the  report  of  Commissioner  W. 
J.  Smith,  filed  on  the  11th  day  of  October,  1899:  'HTpon  the 
waiver  of  notice  from  said  commissioner,  by  W.  W.  Brannon, 
the  onlv  attorney  of  record,  to  which  report  there  was  no  excep- 
tions" :  and  tlKTcupon  th(»  estate  of  F.  E.  Law  was  decreed  to  pay 
to  its  creditors  the  several  sums  therein  mentioned:  and  it  was 
ascertained  by  said  decree  that  the  age  of  the  widow  of  said  P.  E. 
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Law  was  fifty-one  years.  It  was  also  adjudged,  ordered  and  de- 
creed thereby  that  \V.  W.  Brannon,  special  eommissioner,  should 
St  11  the  two  tracts  of  land  therein  mentioned  in  the  manner  and 
upon  the  terms  specified,  unless  the  debts,  interest  thereon,  and 
costs  decreed  against  the  said  estate,  should  be  paid  within  thirty 
davs.  It  was  further  decreed  that  both  of  the  said  tracts  of  land 
>liould  be  sold  free  from  the  dower  of  said  widow;  and  that,  on 
lier  motion,  she  might  look  to  any  surplus  proceeds  of  the  sale 
of  the  siiid  tract  of  one  hundred  and  fifteen  acres  over  and 
a])ove  the  Evans  drbt  and  interest,  and  to  the  entire  proceeds  of 
the  sal(»  of  the  other  tract  of  one  hundred  and  five  acres,  (tlie 
home  farm),  for  a  gross  sum  in  lieu  of  her  dower,  to  be  fixed 
upon  tlie  in-coming  of  the  report  of  sale. 

The  bill  of  review  further  shows  that  a  sale  of  said  lands  was 
a  ftcrwards  made  to  said  M.  F.  Law ;  that  W.  0.  Law  signed  the 
y.urchase  money  notes  given  therefor,  as  surety;  that  by  decree 
made  and  entered  in  said  cause  on  the  25th  day  of  June,  1901, 
snid  sale  was  confirmed;  that  the  cause  was  then  referred  to  a 
commissioner  to  ascertain  and  report  the  gross  sum,  in  lieu  of 
dower  to  which  said  Marie  E.  Law  was  entitled  out  of  the  pro- 
ceeds  of  the  sale  of  each  of  said  tracts  of  land :  that  bv  decree 
made  and  entered  in  said  cause  on  the  29th  day  of  October,  1901, 
it  was  "adjudged,  ordered  and  decreed  that  the  said  Marie  E. 
Law  is  entitled  to  the  sum  of  e$702.33,  as  a  gross  sum  in  lieu  of 
her  dower,  from  the  proceeds  of  the  sale  of  the  tract  of  one  hun- 
dred and  five  acres  of  land,  heretofore  s.>ld  under  decree  herein.*' 

Plaintiff  in  said  bill  of  review  alleges  that  she  is  aggrieved 
by  the  said  decrees  of  October  17,  1899,  and  October  29,  1901, 
respectively ;  that  she  ought  not  to  be  bound  by  either  of  them ; 
that  both  of  said  dccrei'S  are  erroneous,  and  should  be  reversed ; 
and  for  assignment  of  error  therein,  she  further  alleges  that  said 
decrees  show  upon  their  face  that  said  cause,  in  which  the  same 
were  pronounced,  was  heard  upon  the  plaintiff's  bill  therein 
taken  for  confessed  as  to  her  and  the  other  adult  defendants 
thereto;  that  she  was  not  represented  by  counsel  therein;  and 
that  no  one  had  authority  to  bind  her.  She  avers  that,  although 
it  appears  that  she  demurred  to  the  bill,  as  a  matter  of  fact,  that 
statement  is  untrue,  and  that  such  appearance  on  her  behalf  was 
i:nauthorized  and  fraudulent;  and  that  she  is  not  bound  bv  the 
allegation  in  the  plaintiflf's  bill  that  she  was  willing  to  accept  a 
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gross  sum  in  lieu  of  her  dower.    She  charges,  upon  information 
and  belief,  that  W.  W.  Brannon,  Esq.,  was  the  only  attorney  of 
record  in  the  said  cause;  and  that  he  was  counsel  for  the  plain- 
tiff therein,  she  being  a  defendant  as  hereinbefore  shown.    It  is 
admitted  in  the  briefs  that  said  Brannon  filed  said  demurrer, 
and  made  said  appearance  on  her  behalf.     She  further  alleges 
that  she  never,  at  any  time,  employed  said  Brannon  to  represent 
her  in  said  cause,  and  never  authorized  any  other  person  to  em- 
ploy him  for  her.     Plaintiff  charges,  upon  information  and  be- 
lief, that  the  defendant,  M.  L.  Law,  who  afterwards  became  the 
purchaser  of  said  land,  procured  said  Brannon  to  appear  for  hef 
as  attorney  in  said  cause,  the  said  M.  L.  Law,  having  represented 
to  Brannon  that  plaintiff  desired  him  to  represent  her  as  her 
counsel;  that  said  M.  L.  Law  conspired  against  her  for  the 
purpose  of  having  the  said  property  sold  free  from  her  dower 
right  therein ;  and  in  order  that  he  might  be  in  position  to  pur- 
chase the  same  free  from  her  claim  of  dower  therein ;  that  Law 
misrepresented  the    true  situation  to  said  Brannon;  imposed  up- 
on him;  and  made  him  the  victim  of  false  representation  and 
fraud.     She  also  avers  that  dower  in  said  lands  was  not  as- 
signed to  her  in  kind  before  said  decree  of  sale,  and  that  she  at 
no  time  elected  to  take  the  value  of  her  dower  in  said  tract  of 
one  hundred  and  five  acres  in  money;  that  there  is  nothing  in 
the  record  of  the  said  cause,  showing  an  election  made  by  her 
to  accept  a  sum  of  money  in  lieu  of  dower ;  that  she  has  never  ac- 
cepted the  said  gross  sum  decreed  to  her;  and  she  charges  that 
it  was  error  to  decree  to  her  said  sum  in  lieu  of  her  right  to 
dower  in  said  one  hundred  and  five  acres. 

The  bill  prays  that  said  decrees  of  October  17,  1899,  and 
October  29,  1901,  respectively,  be  reviewed  and  altered  to  the 
extent  of  decreeing  to  her,  as  the  widow  of  F.  E.  Law,  deceased, 
dower  in  kind  in  the  said  tract  of  one  hundred  and  five  acres  of 
land,  instead  of  the  value  of  such  dower  in  money;  that  all 
proper  orders  and  decrees  in  respect  to  said  dower  be  entered; 
and  for  general  relief. 

To  this  bill  of  review,  the  defendant,  M.  L.  Law,  on  the  28th 
dav  of  October,  1902,  filed  his  demurrer,  assigning  therein  sev- 
eral reasons  why  the  same  should  be  sustained.  No  appearance 
of  anv  kind  was  made  to  said  bill  bv  anv  of  the  other  defendanfe 
thereto.     On  consideration  thereof,  the  court  sustained  the  de-' 
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murrer.  Thereupon  the  plaintiff  asked  leave  to  amend  her  said 
bill  by  inserting  therein,  on  the  7th  page  thereof,  after  the 
words,  "was  unauthorized  and  fraudulent,"  the  following :  "She 
avers  that  no  process  in  said  cause  was  ever  served  upon  her, 
and  the  decrees  so  obtained  were  without  process  as  to  her,  and 
without  her  knowledge  or  consent,"  and  also  by  inserting  in  the 
prayer  of  the  bill  the  following:  "And  if  the  relief  herein 
prayed  for,  cannot  be  granted,  upon  this  bill,  treated  as  a  bill 
of  review,  that  the  same  be  treated  and  held  as  an  original  bill 
for  relief  upon  the  facts  herein  alleged";  to  which  amendments 
the  d<^fendant,  M.  L.  Law,  objected,  and  the  court  sustained  the 
objection,  refused  to  allow  said  amendments,  and  dismissed  the 
bill,  at  the  costs  of  the  plaintiff,  but  without  prejudice  to  the 
right  of  plaintiff  to  file  an  original  bill,  to  impeach  the  decrees 
complained  of,  for  fraud. 

Plaintiff,  Marie  E.  Law,  was  granted  an  appeal  from  that  de- 
cree, and  complains  that  the  circuit  court  erred  in  sustaining 
said  demurrer;  and  in  refusing  to  allow  said  proposed  amend- 
ments. 

The  decrees  complained  of  are  based  upon  the  bill,  taken  for 
confessed,  as  against  Marie  E.  Law,  and  her  adult  co-defendants. 
The  bill  of  review  is  not  for  newly  discovered  evidence.  It 
would  not  lie  for  that  cause  to  a  decree  taken  pro  confesso. 
Camden  v.  Ferrell,  50  W.  Va.  119;  Hogg's  Eq.  Proc.  Vol.  I,  s. 
210.  If  the  present  bill  can  be  maintained  for  any  reason,  it 
must  be  on  the  ground  that  there  is  error  of  law  apparent  on 
the  face  of  the  said  decrees,  such  as  appear  in  the  docroos  them- 
selves; the  opinion  of  the  court;  or  from  the  pleadings  in  the 
cause,  and  exhibits  filed  therewith ;  or  from  such  error  as  arises 
from  facts,  either  admitted  by  the  pleadings,  or  stated  as  facts, 
F^^ttled,  declared,  or  allowed  by  the  decree.  Neither  the  deposi- 
tions nor  the  evidence  in  the  cause  can  be  looked  to,  to  show 
error.  Dunn  v.  RenicJc,  40  W.  Va.  349 ;  Hogg^s  Eq.  Proc.,  sujyra, 
8.  211. 

What  errors  of  law  are  apparent  on  the  face  of  the  decrees? 
The  court  had  jurisdiction  of  the  subject  matter  of  the  suit  in 
which  the  said  decrees  were  made  and  entered.  Code,  ch  Bfi, 
8.  7.  Process  had  been  issued  therein,  but  whether  or  not  ser- 
vice thereof  had  been  made  upon  the  defendants,  or  any  of  them, 
the  record  does  not  state.    The  infant  defendant  answered  the 
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bill  by  guardian  ad  litem,  and,  as  recited  in  the  record,  "the 
adult  defendants  appeared,  and  demurred  to  the  biU,  in  which 
demurrer  the  plaintiff  joined,  and  the  court,  having  considered 
the  questions  arising  on  said  demurrer,    overruled    the    same. 
Thereupon  the  said  demurring  defendants  waived  their  right 
to  answer  the  said  bill.     And  the  cause  came  on  to  be  heard 
upon  the  bill  taken  for  confessed  against  said  adult  defendants, 
exhibits,  answer  of  said  infant  defendant  by  his  guardian  ad 
litem,  and  process;  and  was  argued  by  counsel."     As  shown  bv 
the  face  of  the  record,  the  court  also  had  jurisdiction  of  the  par- 
ties to  the  suit.     Upon  examination,  we  find  no  error  of  law  on 
the  face  of  the  record.     The  decrees  are  such  as  are  warranted 
by  the  pleadings,  and  the  facts  admitted  therein.     In  State*  v. 
Vest,  21  W.  Va.  796,  it  is  held  that,  "A  record  imports  such 
absolute  verity,  that  no  person  against  whom  it  is  pronounced 
will  be  permitted  to  aver  or  prove  anything  against  it."   Judge 
Greex,  who  delivered  the  opinion  of  tlie  court  in  that  case,  says, 
upon  that  point :      "It  is  certainly  a  rule  invariably  recognized 
by  the  courts,  that  a  record  imports  such  absolute  verity,  that  no 
person  against  whom  it  is  pronounced  will  be  permitted  to  aver 
or  prove  anything  against  it.     This  rule  is  w^ell  established,  and 
we  now  here  refer  to  but  a  few  of  the  many  cases  in  which  this 
doctrine  has  been  held.     See  Rex  v.  Carlisle,  2  Barns.  Ad.  971 ; 
23  Eng.  Ch.  E.  226;  Reitzemherger  v.  Braden,  18  W.  Va.  280; 
Carper  v.  McDowell,  5  Grat  212,  226;  IlarVms  v.  Forsyth,  11 
Leigh  24;  Taliaferro  v.  Pryor,  12  Grat.  277;  Vaughn  et  als  v. 
The  Commonwealth,  17  Grat.  386;  Quinn  et  als.  v.  Common- 
wealth, 20  Grat.  138.     Whatever  therefore  on  the  face  of  a  book 
of  record  has  been  duly  authenticated  by  the  signature  of  the 
judge,  must  be  held  to  be  an  absolute  verity,  and  it  cannot  be 
contradicted;  and  so  also  any  paper  actually  referred  to  on  the 
record-book  as  filed  or  as  constituting  a  part  of  the  record  is  to 
be  regarded  as  a  part  of  the  record,  and  is  as  much  a  verity  as 
if  it  haxl  been  spread  out  at  length  as  a  part  of  the  record."     But 
in  Springston  v.  Morris,  47  W.  Va.  50,  it  is  also  held  that  the 
recitals  of  a  decree,  which  is  directly  attacked  for  fraud,  are  not 
presumed  to  be  absolute  verities,  but  are  subject  to  impeachment. 
Judge  Dent,  speaking  for  the  Court,  says:  "Defendants  insist 
that  the  plaintiffs  have  no  right  to  question  the  recitals  of  the 
decree  confirming  the  sale.    State  v.  Vest,  21  W.  Va.  796.     Thi** 
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is  not  the  rule  where  a  decree  is  directly  impeached  for  fraud 
or  surprise  in  its  procurement.  It  may  be  an  absolute  verity 
as  to  what  occurred  in  court  and  was  there  recorded,  but  not 
as  to  the  recitals  therein  contained  as  to  what  occurred  other 
than  in  the  presence  oi  the  court  at  the  time  of  the  entry  of 
the  decree,  Black.  Judgm.,  s.  238.  If  such  rule  were  to  be  held 
good  in  all  cases,  no  decree  could  be  impeached  for  fraud  or  sur- 
prise; and  5'et  such  is  ordinary  equity  jurisdiction.  Bart.  Ch. 
Prac.  (2d.  Ed.)  p.  841.  The  doctrine  of  the  absolute  verity  of 
the  record  must  always  yield  to  that  higher  equitable  doctrine 
that  fraud  vitiates  all  things.  "It  is  the  just  and  proper  pride 
of  our  mature  system  of  equity  jurisprudence  that  fraud  vitiates 
every  transaction;  and  however  men  may  surround  it  with 
forms,  solemn  instruments,  proceedings  conforming  to  all  the 
details  required  in  the  laws,  or  even  by  the  formal  judgment  of 
courts,  a  court  of  equity  will  disregard  them  all,  if  necessary, 
Ihat  justice  and  equity  may  prevail.^'  Warner  v.  Blakeman,  43 
X.  Y.  507;  Freem.  Judgm.  s.  489.  The  proper  way  in  which 
to  attack  such  decree,  when  the  object  is  merely  to  set  aside  the 
decree,  and  then  permit  the  original  suit  to  continue  to  final 
hearing,  is  by  an  original  bill  in  the  nature  of  a  bill  of  review. 
M anion  v.  Fahy,  11  W.  Va.  482." 

Therefore,  the  demurrer  to  plaintiff^s  bill,  treated  as  a  bill  of 
review,  there  being  no  error  of  law  apparent  on  the  face  of  the 
record,  was  properly  sustained.  Plaintiff,  however,  asked  leave 
to  amend  her  bill,  as  hereinbefore  stated.  Such  amendment 
would  not  contradict  any  recitals  in  the  record.  It  does  appear 
that  the  cause  was  heard  upon  process,  but  it  is  not  stated  that 
the  process  had  been  served. 

If  the  proposed  allegations  be  true,  the  plaintiff  had  the  right 
to  aver  and  prove  them  in  some  appropriate  proceeding.  The 
learned  judge  who  decided  the  case,  evidently  thought  that  plain- 
tiff had  the  right  to  maintain  an  original  bill  for  the  purpose  of 
impeaching  the  decrees  complained  of,  for  fraud.  Such  seems 
to  have  been  the  opinion  of  this  Court  in  the  case  of  Manion  v. 
FnJiy,  11  W.  Va.  491.  It  is  there  said :  'T!f  a  decree  has  been 
procured  by  frau9,  discovered  after  the  decree  is  entered  but 
before  it  is  enrolled,  the  proper  mode  of  correcting  it  by  tKe 
English  practice  is  neither  by  a  petition  for  a  re-hearing  nor  by 
a  supplemental  bill,  in  the  nature  of  a  bill  of  review,  but  the 
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correction  must  be  asked  by  an  original  bill  in  the  nature  of  a 
bill  of  review;  see  Mussell  v.  Morgan,  3  Bro.  Ch.  R.  74,  79. 
Such  a  bill  is  not  a  continuance  of  the  former  suit,  as  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review  is ;  but  it  is  a  new 
suit,  and  like  any  other  original  bill,  it  may  be  filed  without  the 
leave  of  the  court.  After  the  decree  has  been  enrolled,  no  mat- 
ter what  may  be  the  character  of  the  decree,  whether  it  be  an 
interlocutorv  decree  in  the  sense  in  which  we  use  the  term,  or  a 
final  decree,  it  can,  according  to  the  English  practice,  be  modi- 
fied or  annulled  by  the  court,  who  pronounced  the  decree  only  by 
bill  of  review,  which  may  be  filed  for  error  of  law,  apparent  on 
the  face  of  the  record,  or  because  of  newly  discovered  matter. 
If  however,  this  enrolled  decree  was  procured  by  fraud,  it  can 
only  be  set  aside  by  an  original  bill,  in  a  new  suit,  and  cannot 
be  annulled  by  a  bill  of  review :  Mussell  v.  Morgan,  3  Bro.  Ch. 
B.  74.*'  Plaintiff  asked  the  court,  not  only  to  allow  her  to 
amend  her  bill,  but  also  to  then  treat  it  as  and  for  an  originaj 
bill,  for  relief,  upon  the  facts  therein  alleged.  When  amended, 
the  bill  would  have  been  in  effect,  an  original  bill  for  the  pro- 
posed purpose,  of  setting  aside  the  decrees,  for  fraud. 

The  plaintiff  may  of  right  amend  his  declaration,  or  bill,  at 
any  time  before  appearance  of  the  defendant,  or  after  such  ap- 
pearance, if  substantial  justice  will  be  promoted  thereby.  Code, 
chapter  125,  section  12.  Plaintiff  had  filed  her  bill  in  the  clerVs 
office  at  rules.  Defendant,  M.  F.  Law,  appeared  in  court  and  in- 
terposed his  demurrer  thereto  as  a  bill  of  review.  If  insufficient 
or  improper  as  such  bill  of  review;  but  sufficient,  or  capable  of 
being  made  so,  by  proper  amendment,  for  the  object  sought,  it  was 
error  in  the  court  to  refuse  such  amendment;  and  it  was  also  error 
to  dismiss  the  bill.  In  Sturm  v.  Fleming,  22  W.  Va.  404,  it  is 
said:  "The  name  and  form  are  immaterial;  substance  is  all 
that  is  required.  .  In  Virginia  the  practice  of  courts  of  equity, 
which  is  the  rule  of  practice  in  this  State,  allows  the  greatest 
liberality  with  respect  to  pleadings."  In  Riggs  v.  Armstrong, 
23  W.  Va.  760,  it  is  held :  "It  is  the  disposition  of  courts  of 
equity  to  regard  substance  rather  than  mere  form ;  hence  in  this 
case  a  bill  was  filed  as  a  cross-bill  which  could  not  be  sustained 
as  such,  but  having  all  the  elements  of  an  original  bill,  was  held 
tu  be  sufficient  as  an  original  bill  and  treated  as  such."    Skaggs 


W.  Va.]  Wenoeb  v.  Fisher.  13 

V.  Mann,  46  W.  Va.  209,  219;  Cunnigham  v.  Hedrick,  23  W. 
Va.  579. 

If  then,  the  remedy  in  such  case  is  by  an  original  bill,  and 
the  bill  of  review,  filed  in  this  cause,  could  have  been  properly 
amended,  and  then  treated  as  an  original  bill  for  the  purposes 
sought,  it  is  plain  that  the  court  should  have  permitted  the 
amendments,  and  then  treated  the  bill,  so  amended,  as  an 
original  bill,  without  dismissing  the  plaintiff,  to  do  again,  what 
she  had  done,  and  then  and  there  proposed  to  do.  The  bill 
should  have  been  amended  and  remanded  to  rules  to  have  been 
there  properly  matured  for  hearing. 

Appellant,  in  her  bill,  and  her  counsel  in  his  brief,  fully  acquit 
and  exonerate  W.  W.  Brannon,  the  attorney,  who  assumed  to 
act  for  her  in  the  circuit  court,  from  intentional  wrong  in  the 
premises;  but  this  disavowal  on  their  part  is  in  no  way  to  be 
taken  or  treated  as  a  waiver  of  any  of  the  legal  rights  of  appel- 
lant in  the  cause. 

For  the  reasons  stated,  we  are  of  opinion  that  there  is  error 
in  the  said  decree  of  October  28,  1902.  We  therefore  reverse 
and  set  the  same  aside,  and  remand  the  cause  to  the  circuit 
court  of  Lewis  county  to  be  therein  further  proceeded  with, 
according  to  the  views  herein  expressed,  and  further  in  accord- 
ance with  the  rules  and  principles  governing  courts  of  equity. 

Reversed. 


CHARLESTON. 

Wexger  v.  Fisher  axd  Others. 

Submitted  January  26,  1904.     Decided  February  16,  1904. 

1.  Injun'ction — Public  Roads, 

An  Injunction  is  the  proper  remedy  to  prevent  the  location 
and  establishment  of  a  public  road  through  private  property, 
without  prior  compliance  with  the  requirements  of  law.  (p.  15). 

2.  Roads — County  Court — Suit. 

In  such  case,  It  Is  not  improper  to  Join  as  uefendants  the 
county  court  or  other  tribunal,  charged  with  the  establishment 
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and  maintenance  of  public  roads,  the  eurveyor  of  roads  of  the 
proper  road  precinct,  and  the  road  contractor,    (p.  17). 

3.     I X  JUNCTION — Notice. 

Where  a  party  has  actual  notice  of  an  order  of  injunction, 
although  it  may  not  have  been  yet  served,  or  be  defectively 
served  upon  him,  the  order  becomes  operative  on  him  from 
that  time.     (p.  18). 

Appeal  from  Circuit  Court,  Randolph  Count)'. 

Bill  by  John  Wenger  against  Charles  Fisher  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 

Reversed. 
W.  B.  Maxwell,  for  appellant. 

Harding  &  Harding^  for  appellees. 

Miller,  Judge  : 

John  Wenger,  the  appellant,  presented  to  the  Judge  of  the 
circuit  court  of  Randolph  Count}^  his  bill  in  chancer}',  against 
the  appellees,  Charles  Fisher,  Jacob  Helmick,  and  J.  W.  Goddin, 
Omar  Conrad  and  Patrick  Crickard,  as  commissioners,  compos- 
ing the  county  court  of  said  county;  and  the  county  court  of 
Randolph  County,  a  corporation,  praying  that  said  Fisher  and 
Helmick,  their  agents,  employees,  and  all  other  persons,  be  re- 
strained and  enjoined  from  making  changes  or  alterations  in  a 
certain  public  road,  as  proposed  by  them,  through  plaintiff's 
land  as  shown  b}'  his  bill;  and  that  said  county  court  be  also 
restrained  and  enjoined  from  appropriating  to  public  use  the 
plaintiff's  land,  or  any  part  thereof,  without  rendering  to  him 
just  compensation  therefor.  On  the  5th  day  of  March,  1901, 
the  injunction  was  granted  as  prayed  for.  On  the  19th  day  of 
March,  1901,  the  required  injunction  bond  was  given.  On  the 
21st  day  of  !March,  1901,  it  was  approved  by  the  clerk  of  the 
court;  on  that  day  summons,  with  the  said  order  of  injunction, 
was  issued;  on  the  2f)th  day  of  March,  1901,  it  was  served  on 
Fisher;  and  on  the  28th  day  of  the  same  month,  was  served  on 
Helmick.     It  was  also  duly  served  on  the  other  defendants. 

The  plaintiff,  in  his  bill,  alleges  that  he  is  the  absolute  owner 
in  fee  simple  of  a  tract  of  land,  situate  in  Middle  Fork  District 
of  said  county,  containing  sixty-two  and  one-half  acres;  that  he 
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bought  the  land  in  1884;  obtained  his  deed  therefor  some  two 
years  afterwards;  and  has  been  in  the  absolute  and  exclusive 
possession  of  said  land  over  since;  that  the  said  Charles  Fisher 
is  acting  as  Surveyor  of  Roads  in  precinct  Xo.  1  of  said  district, 
under  and  by  virtue  of  appointment  to  said  office  by  the  said 
county  court ;  that  said  Fisher  is  about  to  take  for  the  purpose 
of  a  public  road,  a  part  of  plaintiff's  said  land,  without  plain- 
tiff's consent;  or  without  having  purchased  said  land  from  plain- 
tiff; or  without  having  it  condemned  according  to  law;  or  with- 
out just  compensation  therefor  having  been  paid  to  plaintiff. 
The  strip  of  land  proposed  to  be  so  taken,  is  alleged  to  be  sixty- 
five  rods  in  length  and  thirty  feet  in  width,  and  very  valuable 
to  the  plaintiff.  A  diagram  of  the  old  road,  and  the  proposed 
new  road  is  filed  with  the  bill. 

The  defendants  demurred  to  the  bill  on  the  alleged  grounds 
that  there  is  a  misjoinder  of  defendants,  and  that  the  bill  is 
without  equity.  The  court  overruled  the  demurrer,  and  prop- 
erly so.  In  Foiey  v.  Cminiy  Court,  46  S.  E.  246,  it  is  held  that, 
where  private  property  is  being  taken  for  public  use  without 
compensation,  equity  has  jurisdiction  to  enjoin  the  act.  In  the 
opinion  of  the  Court,  by  Braxnon,  Judge,  it  is  eaid :  This  is 
not  a  mere  trespass,  transient  and  passing,  slightly  affecting  the 
freehold,  because  the  bill  alleges,  and  the  answer  admits,  that 
the  county  was  taking  the  strip  of  land  for  permanent  public 
use,  without  compensation,  forever  wresting  the  land  from  the 
plaintiff,  if  her  property;  and  it  is  settled  that  where  a  town  or 
county  is  taking  property  for  public  use  without  compensation, 
not  merely  injuring  it,  there  is  no  legal  remedy  answering  the 
emergency,  and  injunction  will  lie.  Bonghner  v.  Clarksburg, 
15  W.  Va.  394;  Yates  v.  West  Grafton,  33  W.  Va.  5(f,  (11  S.  E. 
8)  ;  Mason  City  S.  &  M.  Co.  v.  Mason  City,  23  W.  Va.  211; 
Ward  V.  Ohw  R.  R,  Co.,  35  W.  Va.  481,  (14  S.  E.  142) ;  Sperv- 
rer  V.  Railroad,  23  W.  Va.  406.  An  injunction  will  be  granted 
to  prevent  the  laying  out  and  establishing  a  road  through  a 
farm  and  improvements,  without  prior  compliance  with  the  re- 
quirements of  the  law  in  such  cases.  1  Spelling  Inj.  ss.  295, 
354.  We  think  there  is  no  misjoinder  of  parties.  Under  the 
law,  the  county  court  is  charged  with  the  establishment,  regula- 
tion and  maintenance  of  public  roads.  Fisher  was  the  road  sur- 
veyor, and  Helmick  the  road  contractor,  who  was  assuming  to 
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open  the  proposed  road  on  appellants  land,  under  an  alleged 
contract  with  Fisher  as  road  surveyor. 

Fisher  answered  the  bill,  and  admitted  plaintiff's  owner- 
ship and  possession  of  the  land  as  alleged.  He  also  admitted 
that  he  was  road  surveyor,  and  acting  as  such,  but  denied  that 
he  was  about  to  take  the  said  strip  of  land  for  the  purpose  of  a 
public  road  without  plaintiff's  consent.  He  further  averred 
that  the  location  of  the  road,  marked  on  the  said  diagram, 
"present  road,"  was  such  as  to  make  the  road  along  that  line 
practically  impassable  on  account  of  the  steepness  thereof  at 
certain  points,  and  for  other  reasons;  that  respondent,  deeming 
a  change  of  the  road  from  the  location  necessary,  asked  and 
received  from  plaintiff  his  unqualified  consent  that  such  change 
should  be  made  from  the  then  location  to  the  line  marked  as 
the  "proposed  new  road"  on  said  diagram;  that,  at  the  first 
sale  at  which  respondent  offered  the  making  of  this  proposed 
new  road  for  sale,  plaintiff  was  a  bidder  therefor;  that  said 
new  location  places  the  road  on  better  ground ;  does  not  increase 
the  length  thereof;  reduces  the  grade;  does  not  require  more 
work  to  keep  it  in  repair;  does  not  render  said  road  in  any 
respect  worse  than  it  was  before;  and  that,  on  the  9th  day  of. 
February,  1901,  he,  as  road  surveyor,  sold  the  making  of  said 
road  upon  the  changed  line  to  said  Helmick.  Bespondent 
further  avers  that  the  change  in  said  road  was  m'ade  with  the 
full  knowledge  and  consent  of  the  plaintiff.  The  said  county 
court,  as  individuals,  and  as  such  court,  also  answered  the  bill 
and  admitted  the  appointment  of  Fisher  as  road  surveyor,  un- 
der the  alternate  road  law  of  1881,  and  his  full  authority  to  act 
as  such ;  that  they  had  knowledge  of  the  change  made  in  iSe 
road,  coniplained  of  by  said  plaintiff;  but  were  not  intimately 
acquainted  with  the  ground;  that  they  had  been  informed  and 
believed  that  said  change  was  made  pursuant  to  law;  that  the 
county  court  did  not,  by  any  proceeding,  such  as  condemnation 
or  purchase,  acquire  the  right  to  make  such  change;  but  that 
they  understood  that  said  surveyor  was  having  it  done  legally 
and  properly,  by  virtue  of  his  statutory  authority;  and  that  if 
he  had  exceeded  the  same,  they  are  in  no  way  responsible  there- 
for. Helmick  filed  his  answer  in  which  he,  among  other  things, 
says  that  plaintiff  was  fully  cognizant  of  the  advertising  and 
selling  of  said  road,  and  of  the  purchase  by  respondent  of  the 
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making  of  the  same;  and  that  he  had  completed  the  making 
of  said  road  several  davs  before  he  was  served  with  the  order  of 
injunction  in  the  cause.  Depositions  were  taken  by  both  plain- 
tiff and  defendants,  and  filed  in  the  cause. 

Tlie  determination  of  the  case  depends  upon  the  evidence,  as 
to  whether  or  not  the  plaintiff  consented  that  his  land  might  be 
taken  for  the  proposed  change  in  the  public  road.  Plaintiff  was 
asked:  "Q.  State  whether  or  not  you  consented  for  the 
County  Court  of  Randolph  County  or  Charles  Fisher  or  any- 
one else  to  change  the  present  road  through  your  land  and  place 
it  wh^^e  the  map  shows  the  'proposed  new  road'?  A.  No, 
never,  on  the  contrary  I  told  the  County  Court  I  would  never 
conseiit  to  it.  Q.  State  whether  or  not  the  County  Court  ever 
gave  you  any  notice  that  it  proposed  to  make  said  change? 
A.  Xo,  sir,  never.  Q.  State  whether  or  not  Charles  Fislier 
or  any  road  surveyor  or  road  official  of  your  district,  ever  gave 
YOU  any  notice  that  they  proposed  to  make  the  said  change? 
A.  No,  sir,  they  did  not.''  He  further  testified  that  the  work 
on  the  change  was  commenced  soon  after  February  9,  1901,  and 
was  "got  done  with  soon  after  the  16th  day  of  March — anyhow 
before  the  last  of  March" ;  that  the  work  was  completed  on  the 
2oth  or  26th  of  March ;  that  Jacob  Helmick  was  the  contractor 
who  made  the  change;  that  the  road,  as  changed,  runs  ninety- 
eight  rods  through  his  land;  that  about  fifty  or  fifty-three  rods 
of  it  wore  completed  when  Fisher  and  Helmick  were  notified 
of  said  injunction ;  and  that  plaintiff,  on  the  16th  day  of  March, 
1001,  served  notice  in  writing  on  Fisher  and  Helmick  that  he 
had,  on  the  5th  day  of  March,  1901,  obtained  from  the  judge  of 
the  circuit  court  the  injunction.  The  notice  referred  to  is  a 
part  of  the  record;  bears  date  on  the  5th  day  of  March,  1901; 
is  addressed  to  Charles  Fisher  and  Jacob  Helmick;  and  notifies 
them  that  plaintiff  had,  on  that  day,  obtained  from  the  judge 
of  the  circuit  court  of  Randolph  county,  an  injunction,  restrain- 
ing and  enjoining  them,  and  their  employees  from  making  the 
change  in  the  public  road  through  plaintiff's  land,  upon  which 
they  were  then  engaged.  The  notice  is  signed  by  said  Wenger, 
and  appears  to  have  been  served  on  Fisher  and  Helmick  in 
person,  by  copies  thereof,  on  the  16th  day  of  !March,  1901. 

On  behalf  of  defendants,  said  Fisher  testified  that  he  was 
authorized  by  the  county  court  to  make  the  change  in  the  road 
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on  Wenger^s  land,  without  any  extra  expense;  and  that  he  also 
had  Wenger's  consent;  that  Wenger  agreed  to  the  change  when 
he  bought  that  section  of  road.  It  appears  from  the  record  that 
at  a  road  sale  made  by  Fisher  on  the  4th  day  of  April,  1899, 
said  Wenger,  the  plaintiff,  bid  in  sections  2  and  3,  said  section 
2  being  the  road  running  through  his  land.  The  specifications 
of  No.  2  state:  "This  section  has  a  change  to  be  made  in  it 
near  John  Wenger's  place/*  etc.,  "sold  to  John  Wenger.'*  The 
bond  of  Wenger  given  as  contractor  recites  that  "the  above 
bound  John  Wenger  was  on  the  4th  day  of  April,  1899,  awarded 
the  contract  for  repairing  and  keeping  in  repair  section  2  in 
precinct  1  of  Middle  Fork  District  and  also  to  make  change  in 
said  section  for  the  sum  of  $17.00  per  year  for  the  term  of  three 
years.''  It  is  also  proved  that,  at  the  time  of  this  sale,  the  said 
proposed  change  had  not  been  located ;  that  when  Wenger  made 
his  said  contract  for  section  2,  he  was  not  shown  what  the 
change  was  to  be;  that  the  change  was  not  located  by  the  road 
surveyor  until  about  the  first  of  June,  following ;  and  that  Wen- 
ger then  objected  to  a  change,  and  wrote  Fisher  a  letter  object- 
ing to  the  work.  It  is  further  shown  that  Wenger  did  no  work 
under  his  said  contract  or  otherwise  on  said  alteration,  but  sur- 
rendered his  contract,  and  that  about  the  9th  dav  of  Februarv, 
1901,  the  work  on  the  road  as  attempted  to  be  changed  by  the 
road  surveyor,  was  sold  to  defendant,  Helmick.  The  notice 
under  which  said  second  sale  was  made  recites  that  "the  under- 
signed, Charles  Fisher,  surveyor  of  roads,  will  sell  to  the  lowest 
and  best  bidder,  the  constructing  of  a  piece  of  public  road  near 
John  Wenger's  on  the  Pickens  and  Xewlon  road,  distance  not 
exceciling  one-fourth  of  a  mile,  said  change  was  made  by  the 
Randolph  county  court  at  its  last  regular  session,  and  ordered 
made,"  etc.  There  is  a  number  of  other  depositions  in  the 
record,  showing  the  advantage  of  the  change  to  the  public,  and 
that  when  Wenger  bought  section  2,  at  the  first  sale,  it  was  fully 
understood  that  a  change  was  to  be  made  in  the  location  of  the 
road.  The  said  contract  indicates  as  much.  But  it  is  undis- 
puted that  no  change  had  then  been  located,  or  agreed  upon  be- 
tween Wenger  and  Fisher;  and  that  the  surveyor  did  not  go 
upon  the  land  of  Wenger  to  locate  the  change  until  thee  follow- 
ing June. 
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The  evidence  and  circumstances  of  the  case,  including  the 
contradictory  statements  in  the  answers,  preponderate  very  much 
in  favor  of  Wenger^s  contention  that  he,  at  no  time,  consented 
to  the  location  of  the  change  in  the  road  as  made,  and  as  shown 
by  the  diagram  filed. 

An  evasion  of  th^  injunction  is  sought  by  showing  that  the 
order  had  not  been  served  on  Fisher  and  Helmick  until  after 
they  had  completed  the  work  therby  enjoined.  It  is  proved, 
and  not  disputed,  that  they  had  notice  of  the  injunction  before 
the  work  was  much  more  than  half  done. 

Beach  on  Injunctions,  Vol.  I,  s.  248,  says:  "Persons  who 
have  actual  knowledge  of  the  existence  and  effect  of  an  injunc- 
tion order,  are  bound  by  it,  though  it  is  not  personally  served 
on  them.'^  In  considering  the  question  of  a  defendant's  lia- 
bility for  a  breach  of  injunction,  it  is  to  be  borno  in  mind  that 
the  injunction  becomes  operative  from  the  time  of  the  order 
being  made,  and  not  from  the  date  of  the  writ  itself,  or  from  the 
time  of  its  being  drawn  up.  .  The  mandate  of  the  court  being 
effectual  upon  all  parties  having  notice  thereof,  from  the  time 
it  is  given,  to  fix  defendant's  liability  for  a  violation,  it  is  only 
necessary  to  show  that  he  was  actually  apprised  of  the  existence 
of  the  order  at  the  time  of  committing  the  acts  constituting  the 
violation.  High  on  Inj.  2d  Vol.,  s.  1421;  Osborn  v.  Olasscoch,  39 
W.  Va.  761. 

It  seems  that  the  injunction  should  not  have  been  dissolved. 
Therefore,  the  decree  of  the  circuit  court  must  be  reversed  and 
set  aside,  and  the  injunction,  granted  by  the  judge  thereof,  per- 
petuated here. 

Reversed, 


CHARLESTON. 


Pbince  v.  Holston  National  Building  and  Loan  Ass'n. 

Submitted  February  2, 1904.    Decided  February  16, 1904. 

1.     CoKTBACTS — Usury. 

Plaintiff,  P.  and  wife,  executed  to  defendant  a  bond  as  fol- 
lows:    "11,600.    Bristol,  Tennessee,  Dec.  1,  1891.    On  or  before 
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nine  years  from  date  we  promise  to  pay  the  Holsteln  National 
Building  and  Loan  Association,  at  Its  Home  office,  Bristol,  Ten> 
nessee,  fifteen  hundred  dollars,  and  a  premium  of  |7.50  per 
month,  together  with  Interest  on  the  sum  of  fifteen  hundred 
dollars  at  the  rate  of  six  per  cent  per  annum,  payable  monthly," 
with  an  underwritten  condition  that  said  Interest  on  the  |1,500, 
and  the  monthly  premium  of  |7.50  and  the  monthly  p&ym&ita 
on  the  shares  of  stock  and  any  fines  assessed  under  the  rules 
of  said  association,  and  taxes.  Insurance,  etc.,  as  set  out  In  the 
bond  and  mortgage  securing  said  loan  should  be  paid  "until 
said  stock  becomes  fully  paid  in  and  of  the  value  of  |100  per 
share,  then  it  is  understood  that  upon  the  surrender  of  said 
stock  to  said  association  this  note  shall  be  deemed  fully  paid 
and  cancelled."  Held:  That  under  said  contract  the  obligor 
was  bound  to  pay  the  premium  of  |7.50  per  month  until  the 
maturity  of  the  stock  upon  which  the  loan  was  made.  Held, 
further:  That  the  time  of  the  maturity  of  the  stock  being  in- 
definite and  uncertain  rendered  the  amount  of  the  premiums  to 
he  paid  uncertain  and  thereby  the  monthly  payments  of  prem- 
ium were  required  to  be  paid  for  an  indefinite  period  and  so 
rendered  illegal  and  making  the  contract  usurious,     (p.  27). 

2.     L19QAL  Interest. 

P.  having  subscribed  for  twenty  shares  of  the  stock  of  de- 
fendant association  for  the  sole  purpose  of  borrowing  the  par 
value  thereof,  |2,000,  and  not  to  hold  any  part  of  said  stock 
as  Investment  stock,  and  the  association  having  refused  to  loan 
P.  on  more  than  fifteen  of  said  shares  |1,500,  it  was  not  error 
to  apply  all  payments  of  dues  made  by  said  P.  on  the  twenty 
shares  of  stock  on  account  of  the  debt  of  |1,500,  and  its  legal 
interest     (p.  28). 

Appeal  from  Qircuit  Court,  Mercer  County. 

Bill  by  Ash  M.  Prince  against  the  Holston  National  Building 
and  Loan  Association  and  another.  Decree  for  plaintiff.  De- 
fendant association  appeals. 

Affirnted, 

W.  Walter  McCLAUonERTT,  for  appellant. 

H.  A.  EiTZ  and  A.  W.  Eeynolds,  for  appellee. 

M  c Whorter,  Judge  : 

Ash  M.  Prince  subscribed  for  twenty  shares  of  stock  of  the 
par  value  of  $100  per  share,  in  the  Holston  National  Building 
and  Loan  Association  of  Bristol,  Tennessee,  and  a  certificate  of 
said  twenty  shares  of  stock  was  issued  to  him  on  the  13th  day  of 
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July,  1891.  On  the  4th  day  of  August,  1891,  the  said  Prince 
applied  to  the  association  for  an  advance  or  loan  to  him  of 
the  full  amount  of  the  par  value  of  his  stock,  $2,000.00,  and  in 
his  application  offered  to  pay  a  premium  of  50  cents  per  month 
on  each  $100.00  borrowed  and  to  secure  the  premium  and  the 
loan  with  interest  at  6  per  cent,  per  annum  by  a  deed  of  trust 
to  be  executed  upon  certain  real  estate  in  the  city  of  Bluefield, 
county  of  Mercer,  State  of  West  Virginia.  The  application 
having  been  approvt'd  by  the  association  to  the  extent  of  a  loan 
of  $1,500.00  on  fifteen  of  the  shares  the  said  Ash  M.  Prince 
and  Emma  J.  Prince,  his?  wife,  executed  the  following  note  or 
bond: 

"$1,500.00.  Bristol,  Tennessee,  Dec.  1st,  1891.  On  or  be- 
fore nine  years  from  date,  we  promise  to  pay  the  Holston  Na- 
tional Building  and  Loan  Association,  at  its  Home  Office, 
Bristol,  Tennessee,  Fifteen  Hundred  dollars,  and  a  premium 
of  $7.50  per  month,  together  with  interest  on  the  sum  of  Fif- 
teen Hundred  ♦  ♦  ♦  Dollars,  at  the  rate  of  six  per  cent,  per 
annum,  payable  montlily. 

'*This  note  is  for  moncv  borrowed  on  fifteen  shares  of  the 
ninth  series  stock  of  said  Association,  and  is  secured  by  a  mort- 
gage of  even  date  herewith,  upon  a  lot  of  land  in  the  county 
of  Mercer  *  *  *  and  State  of  West  Virginia.  Now  if  we 
pay  promptly  the  monthly  interest  on  said  sum  of  $1,500.00  and 
the  monthly  premium  of  $7.50  bid  by  us  for  said  loan  and  the 
monthly  payments  on  said  shares  of  stock  and  any  fines  assessed 
under  the  rules  of  said  Association,  and  the  taxes  accruing  on 
the  lot  of  land  described  in  the  mortgage  securing  this  obliga- 
tion, and  the  premiums  necessary  to  keep  the  house  on  said  lot 
insured  in  such  sum  as  said  Association  may  require  (not  ex- 
cee<ling  $1,500.00)  until  the  said  stock  becomes  fully  paid  in 
and  of  the  value  of  $100.00  per  share,  then  it  is  understood  that 
upon  the  surrender  of  said  stock  to  said  Association  this  note 
shall  be  deemed  fully  paid  and  cancelled.  But  if  we  fail  to 
pay  promptly  when  due  and  payable,  the  said  taxes  and  insur- 
ance, premiums,  or  default  in  the  payment  of  said  monthly  in- 
terest, monthly  premiums,  fines  and  monthly  payments  of  said 
stock  for  a  period  of  six  months  after  the  same  are,  or  any  in- 
stallment thereof  is  due,  then,  at  the  option  of  the  said  Associa- 
tion the  whole  indebtedness  evidenced  by  this  obligation  (includl- 
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ing  any  taxes  and  insurance  premiums  due  or  paid  by  said  asso- 
ciation) shall  at  once  become  and  be  due  and  collectable,  and  a 
foreclosure  of  said  mortgage  in  the  manner  therein  provided 
may  be  had. 

"It  is  further  understood  that  this  Xote  is  made  with  rrf(»r- 
ence  to,  and  under  the  laws  of  said  State  of  Tennessee;  and  if 
paid  before  seven  years  from  its  date,  such  rebate  from  the 
premium  included  herein  will  be  allowed,  as  the  Board  of 
Directors  of  said  Association  shall  deem  equitable. 

"Witness  our  hands  and  seals  the  day  and  year  first  above 
written.     Ash  M.  Prince,  [Seal].     Emma  J.  Prince.     [Seal]." 

And  at  the  same  time  executed  a  deed  of  trust  to  W.  W. 
'>fcriaugherty,  trustee,  with  covenants  of  general  warranty  of 
title  on  certain  real  estate  therein  described  to  secure  the  said 
not^  or  obligation  and  the  payments  therein  provided  for  ac- 
cording to  its  provisions  and  provided  that  if  the  obligors  should 
comply  with  their  undertaking  in  said  obligation  till  the  same 
should  be  paid  or  cancelled  as  therein  provided  then  the  con- 
vevance  should  become  and  be  void ;  but  that  if  default  should 
be  made  at  all  or  in  any  of  the  particulars  mentioned  in  snid 
note  or  obligation  which  should  make  the  same  due  then  the 
trustee  was  authorized,  when  thereto  required,  in  writing  by 
any  party  interested,  and  after  having  given  notice  required  bv 
the  6th  section  of  chapter  72  of  the  Code  of  West  Virginia,  of 
1884,  to  proceed  to  sell  the  property  conveyed  to  the  highest 
bidder  at  public  auction.  Default  in  some  of  the  payments 
having  been  made  as  provided  for  in  the  deed  of  trust  and  the 
trustee,  McClaugherty,  being  requested  so  to  do  by  the  associa- 
tion, advertised  the  property  for  sale  on  the  23d  of  October, 
1897.  On  the  fith  of  October,  1897,  Ash  M.  Prince  presented 
his  bill  in  equity  against  the  Holston  National  Building  and 
Loan  Association,  and  W.  W.  McClaugherty,  trustee,  alleging 
that  the  contract  was  usurious  and  unlawful  and  that  the  pay- 
ments that  he  had  made  to  said  association  had  more  than  paid 
his  debt  and  interest  to  the  said  association,  and  alleging  that 
under  the  facts  and  circumstances  set  out  in  his  bill  that  he 
was  entitled  to  have  the  sale  of  the  property  forever  enjoined 
and  to  have  the  usury  expunged  from  said  contract  and  to  have 
a  decree  compelling  said  defendant  loan  association  fo  release 
the  lien  of  said  trust  deed  and  to  have  a  decree  against  flie 
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defendant  loan  association  for  whatever  sum  might  be  ascer- 
tained to  be  due  to  the  plaintiff  by  the  defendant  loan  associa- 
tion for  which,  and  for  general  relief  plaintiff  prayed;  and  on 
the  said  6th  of  October,  1897,  the  said  judge  granted  the  plain- 
tiff an  injunction  aa  prayed  for  until  the  further  order  of  thQ 
circuit  court  of  Mercer  county,  or  of  the  judge  in  vacation, 
which  injunction  was  to  take  effect  upon  bond  being  given  as 
required  by  the  order. 

The  defendant  association  filed  its  demurrer  and  separate 
answer  to  the  bill  denying  the  material  allegations  thereof  and 
claimed  there  was  yet  due  the  association  from  the  plaintiff  on 
account  of  said  loan  on  the  first  day  of  September,  1897,  the 
sum  of  $962.79  and  filed  a  statement  of  account  with  its  said 
answer. 

Expositions  were  taken  and  filed  in  the  cause  and  on  the  13th 
day  of  May  the  same  was  argued  and  submitted  to  the  court 
and  time  taken  until  the  next  term  with  leave  to  counsel  to 
file  briefs  before  the  judge  in  vacation.  On  the  21st  of  Feb- 
ruary, 1900,  the  cause  was  heard  upon  the  bill  and  demurrer 
and  answer  of  the  defendant  association,  the  orders  made  and 
the  depositions  of  witnesses  and  upon  the  motion  of  the  de- 
fendant association  to  dissolve  the  injunction  and  upon  the 
written  briefs  of  counsel.  And  the  court  being  of  opinion  that 
there  was  usury  in  the  contract  set  up  in  the  bill  and  proceed- 
ings, and  that  the  defendant  association  was  entitled  to  recover 
the  sum  of  $1,500.00  with  interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  first  day  of  December,  1891,  siibject  to  be 
credited  by  all  sums  paid  by  plaintiff,  premiums,  interest  and 
dues  on  stock  as  of  date  of  their  payment  and  referred  the  cause 
to  a  commissioner  to  ascertain  and  apply  such  credits  as  the 
plaintiff  might  be  entitled  to,  to  the  debt  of  the  association  and 
to  ascertain  the  status  of  the  account  between  the  parties  and 
report  his  calculations  and  any  evidence  taken  by  him  to  the 
court  and  to  report  such  othor  matter  as  might  be  deemed  per- 
tinent by  himself,  or  which  might  be  required  by  the  parties  in 
interest;  and  the  injunction  was  continued  until  the  coming  in 
of  the  report  of  the  commissioner. 

The  commissioner  filed  his  report  based  upon  said  decree 
of  Febmary  21,  1900,  showing  a  balance  due  from  Prince  to 
the  association  of  $57.43,  aa  of  May  14,  1900^    The  defeiida.nt 
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association  filed  exceptions  to  said  report' and  on  the  17th  of 
May,  1900,  the  cause  was  again  heard  upon  all  the  former  pro- 
ceedings and  upon  said  report  and  the  exceptions  thereto  and 
the  court  overruled  the  exceptions  to  the  report  and  confirmed  it 
•in  all  respects  and  entered  a  decree  in  favor  of  the  defendant 
association  for  $57.43  as  the  correct  amount  remaining  unpaid 
on  its  lien  set  up  in  the  cause  and  gave  the  plaintiff  his  costs 
of  $60.03  recovered  in  the  cause  to  offset  and  discharge  the  said 
balance  due  on  the  lien  and  discharged  and  released  the  lion 
and  perpetuated  the  injunction.  From  which  decree  the  de- 
fendant association  appealed. 

The  first  error  assigned  is  the  overruling  of  the  demurrer  to 
phintiff's  bill;  the  second  and  third,  in  refusing  to  dissolve  the 
injunction  on  motion  made  in  vacation  on  the  incoming  of  the 
answer  of  the  defendant.  There  is  nothing  offered  on  the  first 
assignment  of  error  in  the  briefs  of  the  defendant  to  sustain  the 
demurrer,  and  the  bill  on  its  face  appears  to  be  good.  It  is  in- 
sisted in  support  of  the  second  and  third  assignments,  that  the 
plaintiff  having  convoyed  the  real  estate  in  question,  prior  to 
the  institution  of  the  suit  had  no  interest  therein  and  could  not 
maintain  his  suit;  that  the  plea  of  usury  was  personal  to  him- 
self and  the  same  could  not  be  maintained  for  the  benefit  of  his 
grantees. 

The  defendant  filed  as  an  exhibit  with  its  answer  a  deed  of 
conveyance  made  by  the  plaintiff  and  his  wife  to  Jacob  Bloch 
and  Abraham  Bloch,  dated  on  the  2d  day  of  October,  1897,  and 
acknowledged  on  the  5th,  and  recorded  in  the  clerk's  office  of 
Mercer  County  on  the  14th  day,  same  month,  conveying  to  said 
Blochs,  in  consideration  of  $5,708.32,  with  general  warranty, 
except  as  to  $5,500.00  which  was  secured  by  deed  of  trust  on  the 
property  conveyed  certain  property  in  the  city  of  Bluefield,  in- 
cluding the  property  conveyed  and  described  in  the  deed  of  trust 
made  by  said  Prince  and  his  wife  to  secure  the  loan  to  the  de- 
fendant association.  Appellant  insists  that  the  property  hav- 
ing been  conveyed  before  the  institution  of  this  suit,  which  was 
begun  on  the  8th  day  of  October,  1897,  plaintiff  had  no  further 
interest  in  the  real  estate  having  conveyed  the  same  as  stated, 
and  the  injunction  should  be  dissolved  and  his  suit  dismissed. 
It  is  true  the  defense  of  usury  is  personal  to  the  debtor  and  that 
one  who  purchases  land  that  is  under  deed  of  trust  for  a  usur- 
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ious  debt  cannot  sot  up  the  usury  against  that  debt;  Smith  v. 
McMillm,  46  W.  Va.  577,  (syl.  pts.  1  and  2).  And  point  3, 
holds  that  '"Wliere  a  stranger  assumes  to  pay  a  usurious  debt  of 
another  the  intervention  of  this  stranger  purges  the  usury  and 
he  cannot  set  It  up  against  his  obligation  to  pay."  See  also  2 
Pom.  Eq.  Jur.,  s.  937.  It  appears  from  the  evidence  in  case  at 
bar,  however,  that  the  Blochs,  vendees  of  said  Prince,  did  not 
asv^iinie  the  payment  of  the  snid  lien  and  the  same  was  not 
included  in  the  $5,500.00,  to  secure  the  payment  of  which  Prince 
took  a  deed  of  trust.  It  further  appears  from  the  evidence  that 
the  deed  to  the  Blochs  was  not  delivered  until  the  12th  day  of 
October,  four  days  after  the  filing  of  plaintiff's  bill.  De- 
fendant's counsel,  in  support  of  their  position  on  this  question 
cite  the  Virginia  case  of  Saunders  v.  Baltimore  Building  and 
Loan  Assodaiion,  37  S.  E.  775.  That  was  a  case  in  which  it 
was  alleged  in  the  ])ill  that  on  a  date  prior  to  the  institution  of 
the  suit  plaintiff  had  conveyed  the  property  advertised  to  be  sold, 
under  the  deed  of  trust  to  the  loan  association,  in  consideration 
of  a  large  sum  of  money  mentioned  and  the  further  considera- 
tion that  the  grantees  should  asfeumc  the  encumbrance  on  the 
real  estate  thereby  conveyed,  which  ineluded  the  debt  to  the 
loan  association,  and  the  bill  having  failed  to  allege  that  his 
grantees  were  insolvent  or  that  the  mortgaged  premises  would 
not  sell  for  enough  to  discharge  the  lien,  or  that  defendant 
would  have  a  right  of  action  against  him  in  case  the  premises 
did  not  bring  enough  to  satisfy  the  first  mortgage,  it  was  held 
that  the  demurrer  to  the  bill  should  have  been  sustained,  and 
further,  it  was  held  that  "the  demurrer  was  improperly  over- 
ruled, since  the  relief  sought  would  inure  to  the  benefit  of  com- 
plainant's grantees  only,  who  were  not  entitled  thereto,  being 
bound  to  discharge  the  first  mortgage  by  assuming  the  payment 
thereof."  In  Smith  v.  McMillan,  siiprw,  (syl.  pt.  5),  it  is 
held :  "If  a  sale  of  land  is  about  to  be  made  for  a  debt  includ- 
ing usury,  an  injunction  lies  against  it.''  So  it  appears  from 
the  record  in  case  at  bar  the  plaintiff  had  the  right  to  interpose 
the  defense  of  usury,  and  the  court  did  not  err  in  refusing  to 
dismiss  the  bill  on  that  ground. 

It  is  well  insisted  by  counsel  for  appellee  that  the  principles 
announced  in  the  cases  of  Gra^/  v.  Baltimore  Building  and  Loan 
Association,  48  W.  Va.  164,  (37  S.  E.  533) ;  Archer  v.  Balti- 
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more  Building  and  Locm  Association,  45  W.  Va.  37,  (30  S.  E. 
241)  ;  and  Floyd  v.  National  Loan  and  Investment  Company, 
49  W.  Ya,  327,  (38  S.  E.  653),  are  conclusive  of  the  case  at 
bar;  it  being  held  in  said  causes,  that  a  building  and  loan  asso- 
ciation may  fix  a  minimum  premium  payable  in  advance  or  in 
periodical  installments,  but  such  premium  must  be  a  lump  sum, 
certain  and  definite  and  not  a  percentage  payable  indefinitely 
at  fixed  periods.  All  those  cases  were  based  upon  contracts  fix- 
ing a  premium  to  be  paid  in  periodical  installments  which  pay- 
ments were  to  be  continued  just  as  the  interest  and  dues  on  the 
stock  subscribed  were  to  be  paid  until  the  stock  subscribed  for 
and  upon  which  the  loan  was  made  should  be  matured.  The 
date  of  the  maturity  of  stock  being  contingent  upon  the  amount 
of  business  done  by,  and  the  judicious  and  economical 
management  of,  the  association,  was  necessarily  indefinite 
and  uncertain.  The  payment  of  premiums  in  those  cases 
were  not  for  a  fixed  period  of  time,  but  were  to  continue 
until  the  maturity  of  the  stock,  which  was  liable  to  run  in- 
definitely,  and  depended  upon  the  economical  management  and 
the  business  prosperity  of  the  association.  A  close  inspection 
of  the  contract  in  the  case  at  bar  makes  it  clear  to  my  mind  that 
it  is  liable  to  the  same  objection,  notwithstanding  the  bond  is 
payable,  "On  or  before  nine  years  from  date,^^  it  specifically 
provides  that  "the  monthly  interest  on  said  sum  of  $1,500,  and 
the  monthly  premium  of  $7.50  bid  by  us  on  said  loan,"  and  the 
dues  on  the  stock,  fines,  taxes,  insurance  premiums,  etc.,  shall 
continue  to  be  paid  "until  the  said  stock  becomes  fully  paid  in 
and  of  the  value  of  $100  per  share,"  which  can  mean  nothing 
but  the  time  of  the  maturity  of  the  stock  upon  which  the  loan 
was  made  which  renders  the  time,  which  periodical  payments  of 
premiums  shall  run  indefinite  and  uncertain,  thus  bringing  this 
case  flenrly  within  the  rulings  of  this  Court  in  the  ceses  cited 
and  relied  upon  by  appellee. 

The  contract  in  case  at  bar  has  been  construed  by  the  Supreme 
Court  of  Appeals  of  A^irginia  in  the  case  of  Counselmmi  v.  Hal' 
sfon  National  Building  and  Loan  Association,  33  S.  E.  603. 
The  form  of  the  contract  in  that  case  is  precisely  that  used  In 
the  case  at  bar.  It  is  there  held,  (syl.  pt.  2),  '^Where  the 
premium  bid  by  a  borrowing  member  of  a  building  and  loan 
association  is  payable  only  on  maturity  of  the  loan,  and  that 


W.  Va.]        Prince  v.  Building  &  Loan  Ass'n.  27 

period  is  fixed  by  the  bond  and  the  deed  securing  it,  the  amount 
of  the  premium  is  sufficiently  certain."  Judge  Riley,  in  deliv- 
ering the  opinion  of  the  court  says:  "The  ground  of  the  objt'c- 
tion  is  that  the  premium  is  not  dj^finite  and  certain,  because^ 
its  payment  in  installments  is  provided  for  in  the  bond,  and  in 
the  deed  of  trust  securing  the  same,  until  the  stock  of  the 
appellant  matures,  which  time  is  necessarily  indefinite,  and 
renders  the  amount  of  the  premium  uncertain.  This  is  an 
erroneous  construction  of  tbe  contract.  The  premium  is  only 
payable  until  the  maturity  of  the  loan.  That  period  is  fixed 
by  the  bond  and  the  deed  of  trust  securing  it.  The  payment 
of  the  premium  cannot  be  exacted  beyond  that  time.  The  date 
of  the  maturitv  of  the  loan  is  fixed  and  definite,  and  renders 
the  amount  of  the  premium  definite  and  certain."  And  cites 
Thompson  on  Building  and  Loan  Associations,  section  190, 
which  says:  "A  premium  bid  for  the  right  of  precedence  in 
taking  a  loan  cannot  be  collected  after  the  maturity  of  the 
loan ;"  citing  Savings,  etc.  Association  v.  Stevens,  3  Weekly 
Law  Bui.  133.  T  have  been  unable  to  find  the  case  of  the 
Association  v.  Stevens,  cited  by  Mr.  Thompson,  but  it  seems 
that  case  is  the  only  authority  upon  which  his  section  100, 
touching  this  point  is  based.  T  find  also  section  232,  Th.  &  Bl. 
on  Building  and  Loan  Associations,  is  to  the  same  effect  and 
based  solely  upon  the  same  case  in  3  Wkly.  L.  Bui.  113.  A 
distinct  provision  could  have  been,  but  was  not,  inserted  in  the 
bond  that  monthly  payments  of  premium  should  cease  at  the 
end  of  nine  years,  and  probably  it  was  so  in  the  case  cited  by 
Mr.  Thompson,  (Savings,  etc.  Association  v.  Stevevs,  3  Wifely. 
L.  113)  ;  but  on  the  contrary  the  bond  now  under  consideration 
provides  that  the  premium  and  other  things  mentioned  shall 
continue  to  be  paid  until  the  maturity  of  the  stock.  I  cannot 
understand  how  the  Court  of  Appeals  of  A^irginia  could  come 
to  the  conclusion  that  payments  of  the  premium  could  not  be 
required  after  the  loan  became  due,  when  the  contract  itself  is 
so  explicit  in  its  language  that  monthly  payments  of  premium 
shall  be  paid  "until  the  said  stock  becomes  fully  paid  in  and  of 
the  value  of  one  hundred  dollars  per  share."  Section  2,  of 
Article  8,  of  the  by-laws  of  defendant,  the  ITolston  National 
Building  and  Loan  Association,  provides  "The  payments  of 
each  share  shall  be  sixty  cents  per  month  for  each  and  every 


28  Prince  v.  Building  &  Loan  Ass'n.  [55 

month  until  maturity,  commencing  the  last  day  of  the  month 
following  the  date  of  the  certificate/'  It  is  impossible  to  tell 
when  these  payments  and  the  fees,  fines,  and  the  earnings  of 
the  association  will  mature  the  stock  to  the  par  value  of  one 
hundred  dollars  per  share;  that  being  contingent  upon  the 
management  and  conduct  and  prosperity  of  the  business,  indeed 
it  mav  turn  out  that  the  stock  mav  never  be  matured :  as  is  the 
case  with  many  of  the  Xational  Building  and  Loan  Associations, 
largely  because  of  the  expense  of  maintaining  a  corps  of  officers 
on  large  wilaries,  in  consequence  of  which  the  association  has  to 
borrow  money  at  a  high  rate  of  interest  to  meet  the  demands  of 
applicants  to  borrow;  this  necessarily  renders  the  time  the 
payment  of  installments  of  premium  has  to  be  kept  up  very 
indefinite  and  uncertain.  Our  statute,  section  26,  chapter  54, 
Code,  provides  that  a  loan  association  "May  charge  and  receive 
the  premium  bid  by  a  stockholder  for  the  priority  of  right  to 
such  loans  in  periodical  installments;  but  the  by-laws  of  every 
association  shall  set  forth  whether  the  premium  bid  for  the  prior 
right  to  the  loan  shall  be  deducted  therefrom  in  advance  or  be 
paid  in  periodical  installments."  In  the  cases  of  Archer,  Gray 
and  Flovd,  before  referred  to,  where  it  is  held  that  the  minimum 
premium  "^fust  be  a  lump  sum,  certain  and  definite,  and  not  a 
percentage  payable  indefinitely  at  fixed  periods,'*  it  is  so  held 
because  in  the  contracts  then  under  consideration,  there  was  no 
definite  time  fixed  at  which  the  monthly  payments  of  premium 
should  cease  and  beyond  which  further  payments  should  not  be 
collected,  hence  the  whole  amount  of  the  premium  was  not  and 
could  not  be  fixed,  definite  and  certain;  but  where  it  is  pro- 
vided that  the  monthly  premiums  of  a  specified  amount  for  each 
monthly  or  periodical  payment  shall  continue  not  exceeding  a 
given  number  of  months,  it  is  rendered  certain  and  definite,  be- 
cause it  cannot  go  beyond  the  number  of  months  designated, 
and  if  it  should  cease  bv  reason  of  maturitv  of  the  stock  and  the 
consequent  payment  of  the  loan  in  a  shorter  time  surely  the 
borrower  could  not  complain. 

It  is  contended  by  appellant  the  contract  involved  in  this 
cause  is  a  Tennessee  contract  and  that  the  "matters  connected 
with  the  performance  of  the  contract,  t.  e.  its  interpretation  and 
the  like,  and  operations  of  the  parties  thereto  are  regulated  by 
the  law  prevailing  at  the  place  of  performance  whether  the  place 
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of  performance  is  different  from,  or  the  same  as  the  place  of 
execi;ition."  This  proposition  is  well  settled  as  applying  to 
case  at  bar  in  the  case  of  Floyd  v.  National  Loan  and  Investment 
Co,,  supra,  syl.  pt.  3,  "A  foreign  corporation,  coming  into  this 
State  to  transact  business,  must  conform  to  the  law  of  this 
State,  if  there  be  any,  regulating  similar  corporations  organized 
under  the  laws  of  this  State;  and  its  contracts  although  in 
terms  solvable  in  the  foreign  state  in  which  such  corporation 
has  its  domicile^  must  be  such  a  contract  as  a  similar  domestic 
corporation  is  authorized  to  make,  or  the  courts  of  this  State 
cannot  enforce  or  permit  the  enforcement  of,  its  performance/* 
The  defendant  company  organized  in  Mercer  county  of  this 
State,  a  local  board  and  induced  the  plaintiff  Prince,  to  take 
stock  and  borrow  money  from  it  as  a  building  and  loan  associa- 
tion, securing  the  loan  upon  real  estate  in  Mercer  county,  and 
attempts  to  enforce  the  said  contract  in  the  courts  of  this  State, 
when  such  contract  if  made  with  a  simlar  corporation  organized 
under  the  laws  of  this  State  could  not  be  enforced  because 
usurious,  this  being  the  case  the  defendant  will  not  be  per- 
mitted to  enforce  the  same. 

The  appellant  says  the  court  erred  in  overruling  its  exceptions 
tp  the  commissioner's  report  in  crediting  upon  the  loan  all  the 
money  paid  by  plaintiff  as  dues  upon  the  twenty  shares  of  stock 
subscribed  by  him  when  it  should  have  been  applied  to  the 
maturity  of  the  stock.  It  is  true  plaintiff  only  borrowed  on 
fifteen  shares,  but  it  was  all  one  transaction,  the  record  shows 
that  he  subscribed  only  for  the  purpose  of  borrowing  and  was 
to  have  $2,000  on  loan,  and  hence  subscribed  for  the  twenty 
shares.  But  after  he  had  subscribed  for  the  twentv  shares  the 
defendant  refused  to  loan  to  him  more  than  the  par  value  of 
fifteen  shares,  the  plaintiff  did  not  subscribe  for  the  purpose 
of  holding  the  five  shares  as  investment  stock,  and  the  loan 
being  because  of  its  usurious  nature,  a  straight  loan  of  $1,500.00 
at  six  per  cent,  per  annum,  all  payments  made  by  plaintiff  on 
account  of  dues,  premiums,  fines,  etc.,  were  properly  applied  to 
the  pa3rment  of  the  debt  and  interest. 

There  is  no  error  in  the  decree  and  the  same  is  affirmd. 

Affirmed, 
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CHARLESTON.     • 

Ratlifp  v.  Sommebs. 

Submitted  January  20,  1904.— Decided  February  16,  1904. 

1.  Equity  Pleadings. 

It  is  impracticable  to  lay  down  a  rule  in  reference  to  amend- 
ments of  equity  pleadings  which  shall  govern  in  all  cases. 
Their  allowance  must,  at  every  stage  of  the  cause,  rest  in  the 
discretion  of  the  court;  and  that  discretion  must  depend  largely 
on  the  special  circumstances  of  each  case.  The  ends  of  justice 
should  never  be  sacrificed  to  mere  form,  or  by  too  rigid  an 
adherence  to  teachnical  rules  of  practice,     (p.  37). 

2.  Bills— Oottrt. 

Courts  are  much  stricter  in  permitting  amendments  to  an- 
swers than  to  bills,     (p.  37). 

3.  Parol  Contract — Purcluuer. 

Where  a  purchaser  under  a  parol  contract  has  been  placed  in 
possession  and  held  under  the  contract  and  paid  all  or  part  of 
the  purchase  money,  and  made  valuable  permanent  improve- 
ments upon  the  land,  and  such  possession  has  been  actual,  and 
exclusive  and  not  as  a  tenant  of  the  vendor,  he  may  maintain 
his  bill  in  a  court  of  equity  for  specific  performance,     (p.  38). 

Appeal  from  Circuit  Court,  Lewis  County. 

Bill  by  William  Ratliff  against  Martha  M.  Sommers  and 
others.     Decree  for  plaintiff,  and  defendants  appeal. 

Affirjned. 
Linn  &  Bland,  for  appellants. 

Edward  A.  Brannon  and  Louis  Bennett,  for  appellee. 

McWiioRTER,  Judge: 

William  Ratliff  filed  his  bill  in  the  circuit  court  of  Lewis 
county  against  Martha  M.  Sommers  et  al.,  heirs  at  law,  and 
adminiiftrator  dc  honis  iwn  with  the  will  anne^kcd  of  G.  D. 
Camden,  deceased,  for  the  purpose  of  enforcing  specific  per- 
formance of  a  contract  made  with  the  said  G.  D.  Camden  in 
his  lifetime,  for  a  tract  of  eighty-eight  and  three-fourth  acres 
of  land  on  Oil  Creek,  setting  forth  the  metes  and  bounds  there- 
of in  his  will,  alleging  that  negotiations  were  commenced  ad 
early  as  1874  for  the  purchase  of  said  land,  and  filed  with  his 
bill  as  exhibits,  certain  letters  and  fragments  of  letters  from 
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G.  D.  Camden  indicating  such  negotiations  and  also  two  letters 
as  follows: 

'*Wm.  Ratliff,  Esq.  Your  letter  was  duly  received  some 
we<?ks  before  we  left  home  and  I  expected  to  have  written  you 
before  we  left  but  was  too  busv  to  look  over  vour  account  since 
coming  here  I  have  looked  it  over  and  find  it  alright.  I  wish 
you  would  buy  the  land  and  you  can  have  it  for  $-1:  an  acre.  I 
will  let  your  account  of  $150  go  as  payment  on  the  land.  If 
you  wish  it  and  you  can  have  all  the  time  you  wish  to  finish 
paying  for  the  land.  Please  see  that  no  one  cuts  any  of  the 
timber  on  adjoining  lands.  Yours  truly,  (I.  I).  Camden,  per 
Mrs.  G.  D.  Camden,  Florida.  March  28th,  1884." 

"Eureka  Springs,  March  20th,  1888.  Wm.  Katliff,  Esq.  I 
received  vour  letter  and  I  am  glad  to  hear  you  are  well.  I  am 
much  improved  since  I  came  here.  I  thank  vou  verv  much  for 
the  money  you  sent  $160.  This  about  or  quite  pays  off  your 
land  and  you  better  take  the  other  little  piece  that  joins  you 
and  you  will  have  a  nice  farm  on  Oil  Crei'k.  My  lands  give  me 
so  much  trouble  to  keep  people  from  stealing  the  timber  that 
I  am  going  to  sell  them  all.  Please  regard  this  letter  as  a  re- 
ceipt. T  will  be  home  soon  and  will  make  a  deed.  Yours 
truly,  G.  D.  Camden,  per  Mrs.  Camden." 

He  alleged  that  said  letters  so  received  constitute  a  valid 
and  binding  contract  against  said  Camden  and  his  estate  for 
the  specific  conveyance  by  deed  to  plaintiff  of  said  tract  of  land ; 
that  plaintiff  had  control  and  management  of  quite  a  quantity 
of  said  Camden's  lands  in  Lewis  county  and  was  employed 
by  Camden  to  watch  and  look  after  the  same  and  keep  tres- 
passers from  cutting  timber  and  doing  damage  to  the  same, 
and  for  which  work  Camden  promised,  verbally  and  in  writing, 
to  pay  him  therefor,  and  the  same  was  to  go  as  a  credit  on  said 
land  purchase,  which  work,  with  the  cash  shown  by  said  re- 
ceipts to  have  been  paid  on  said  land  had  fully  and  more  than 
paid  for  said  tract  at  the  price  of  $4  per  acre;  that  Jit  the  date 
of  the  letters,  written  from  Florida,  Camden  i)ossessed  a  large 
number  of  tracts  in  Lewis  countv  and  had  ext(^nsive  business 
interests  generally,  and  about  the  date  of  the  said  letters  his 
health  became  impaired  but  he  retained  his  mental  vigor  up  to 
the  time  of  his  death,  and  during  the  period  of  1884  and  up  to 
1889  his  wife,  Mrs.   Camden,  was  authorized  by  him,  to  do 
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and  perform  such  work  and  acts  as  represented  by  said  letters, 
contracts,  and  receipts,  which  he  would  dictate  to  her  and  she 
would  write  at  his  instance  and  request,  and  she  would  sign 
many  of  his  important  legal  papers,  such  as  contracts  for  sale 
of  land,  recei])ts  for  purchase  money  and  other  papers  as  appear 
by  tlie  contracts,  letters  and  receipts  made  a  part  of  the  bill; 
that  Charles  W.  Ij3^nch,  was  appointed  and  qualified  as  admin- 
istrator de-bonis  7wn  with  the  will  annexed  of  G.  D.  Camden, 
and  praying  that  the  said  heirs  at  law  be  required  to  execute 
and  deliver  good  and  sufficient  deed  conveying  to  plaintiff  the 
said  tract  of  land,  and  for  general  relief. 

The  defendant,   Charles  W.  Lynch,  administrator,  filed  his 
demurrer  and  answer  to  the  bill,  and  for  ground  of  demurrer 
said  that  Myra  H.  Camden  who  was  named  in  the  process,  but 
not  made  a  party  by  the  bill,  but  expressly  stated  therein  not 
to  be  a  necessary  or  material  party,  was  a  necessar}^  party  to 
the  bill,   and  pleaded  the  statute  of  limitations,  and  answered 
denying  that  G.  D.  Camden  had  ever  sold  the  land  to  plaintiff 
as  claimed  in  his  bill,  and  averring  that  John  D.  Davis  and  T. 
B.  Camden,  trustees  named  in  a  settlement  made  between  the 
heirs   and    Myra   IL    Camden   concerning   the  contest   of   the 
will,  by  deed  dated  the  21st  of  March,  1895,  conveyed  to  the 
said  heirs  at  law  "All  and  singular,  all  the  unsold  and  remain- 
ing lands  that  were  conveyed  to  ])arties  of  the  first  part  (trus- 
tees) by  the  deed  aforesaid  for  the  purposes  in  said  deed  men- 
tioned, in  the  State  of  West  Virginia,  and  elsewhere  in  any 
other  state  or  countrv,  and  all  the  lands  conveved  bv  said  G.  D. 
Camden  to  said  Mvra  II.  Camden  and  not  sold  and  not  con- 
voved  bv  the  said  G.  D.  Camden,  or  sold  and  conveved  to  her 
by   parties   of   the   first   part/'      The   defendants,   Martha   M. 
Sommers  et  al,  heirs  at  law,  also  filed  their  demurrer  and 
answer,  insisting  that  Myra  II.  Camden  was  a  necessary  party 
to  the  suit,  and  denying  the  sale  to  the  plaintiff,  as  alleged  in 
the  bill.     Depositions  were  taken  and  filed  in  the  cause,  and 
on   the  18th   day  of  March,    1899,  the  plaintiff  tendered  his 
amended  bill  which  was  filed  and  remanded  to  rules  for  the 
purpose  of  issuing  process  thercH)n    and    maturing    the    cause 
for  hearing.    The  amended  bill  alleged  that  Myra  11.  Camden, 
who  had  intermarried  with  G.  W.  Atkinson,  was  a  necessary 
party  to  the  suit,  and  alleging  in  said  bill,  that  said  Q.  W. 
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AtkinsoD,  by  reason  of  his  marital  relations  had  also  become  a 
necessary  party,  and  asking  that  the  original  bill  be  read  as  a 
part  of  the  amended  bill,  and  alleging  that  the  said  G.  D. 
Camden  being  cwner  thereof,  at  one  time  sold  to  one  James 
Gay,  by  specific  metes  and  bounds,  which  are  set  out  in  the  bill, 
as  well  as  the  amended  bill,  the  said  eighty-eight  and  three- 
fourth  acres  of  land  on  Oil  Creek,  which  sale  was  afterwards 
cancelled  and  annulled  and  the  same  again  became  the  prop- 
erty of  Camden  who  for  manv  years  owned  this  and  other 
lands  in  that  section  and  employed  Ratliff  to  look  after  the 
same  for  him  and  to  attend  not  only  to  his  general  interests 
there,  but  especially  to  his  intertsts  in  a  warmly  litigated  suit 
about  land  pending  in  the  circuit  court  of  Lewis  County  between 
the  said  Camden  and  one  John  Keith  et  al,,  and  promised  to 
pay  Ratliff  a  proper  consideration  for  his  services;  that  in 
pursuance  of  said  employment  ho  had  at  great  inconvenience  to 
himself  and  at  the  loss  of  the  friendship  of  many  of  his  neigh- 
bors done  work  and  performed  services  up  to  the  spring  of 
1884,  to  the  amount  of  $150,  and  more,  which  said  Camden  then 
agreed  to  pay  to  him,  and  still  continued  in  the  service  and 
employment  of  Camden  and  his  service  thereabouts  amounted 
to  a  large  sum  which  Camden  agreed  to  pay;  that  about  1886  or 
1887,  he  and  said  Camden  had  an  oral  agreement  by  which  Cam- 
den sold  him  the  land  at  $4  per  acre,  he  to  have  credit  for  the 
amount  due  him  for  services,  and  the  residue,  when  ascertained 
to  be  paid  by  Ratliff  who  took  possession  of  said  land  under 
said  purchase  with  full  knowledge  and  by  the  express  consent 
of  Camden,  and  had  continued  in  adverse  possession  under  said 
sale  ever  since;  that  Camden  then,  and  repeatedly  thereafter, 
promised  Ratliff  to  draw  up  and  execute  a  writing  setting  out 
the  sale  and  the  terms  thereof,  but  being  old  and  feeble  in 
health  he  put  off  and  delaved  the  execution  of  the  same  until 
the  24th  of  June,  1888,  when  plaintiff  having  fully  paid  up  the 
entire  purchase  money  on  said  land  said  Camden  authorized 
and  directed  W.  B.  McGarv  to  execute  and  deliver  for  him, 
to  plaintiff  a  writing  setting  forth  said  sale  and  the  payment 
of  the  purchase  money  which  he  did,  being  general  agent  for 
Camden  to  sell  his  Oil  Creek  lands,  as  well  as  other  lands,  and 
in  pursuance  of  his  general,  as  well  as  of  his  special  authority, 
execute  on  behalf  of  G.  D.  Camden  ^  writing  selling  said  tract 
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of  land  to  said  Ratliff  at  said  $4  per  acre  and  stating  that  the 
entire  purchase  money  had  been  duly  settled  with  said  Cam- 
dc^n  and  signing  the  same  with  the  name  of  G.  D.  Camden, 
bv  W.  B.  McGan%  his.  attorney,  and  delivered  the  same  to 
plaintiff;  alleging  that  said  Camden  died  on  the  21st  of  April, 
1891,  without  having  made  him  a  deed  for  said  land  though 
he  had  repeatedly  promised  to  do  so;  that  he  left  surviving 
him  the  heirs  at  law  named,  and  his  wife  Myra  H.  Camden; 
that  he  left  a  will  in  which  he  devised  all  of  his  real  estate  to 
his  said  wife,  (now  Mvra  H.  Atkinson "^ ;  that  said  will  was 
duly  admitted  to  probate;  that  proceedings  to  set  aside  the  will 
were  instituted  bv  the  heirs  at  law  of  Camden  which  was  finally 
compromised  and  Myra  H.  Camden  conveyed  to  John  J.  Davis 
and  T.  B.  Camden  many  of  said  G.  D.  Camden's  lands,  but 
expressly  reserved  in  herself  the  title  to  all  lands  sold  by  G. 
D.  Camden  in  his  lifetime  and  remaining  unconveyed  at  the 
time  of  his  death,  and  that  said  trustee  after  having  sold  many 
tracts  of  said  land  under  the  trust,  conveyed  the  residue  of  the 
tracts  to  the  said  heirs  at  law.  Therefore  plaintiff  says  that  the 
title  to  said  tract  of  eighty-eight  and  three- fourth  acres  of 
land  was  still  in  said  Myra  H.  Camden,  unless  the  court  should 
hold  that  there  was  never  a  sale  in  the  lifetime  of  said  Camden, 
in  which  case  it  would  be  in  the  said  heirs  at  law;  that  neither 
the  said  ^Ivra  H.  Atkinson  nor  the  said  heirs  at  law  had  ever 
conveyed  the  land  to  plaintiff,  and  refused  to  do  so,  but  that 
said  land  was  sold  to  plaintiff  and  fully  paid  for,  and  prayed 
that  it  be  decreed  to  him. 

On  the  23rd  of  June,  1899,  the  defendants,  the  heirs  at  law, 
and  E.  M.  Earn sburg,.  administrator  of  G.  D.  Camden,  de- 
ceased, who  had  been  appointed  in  the  place  of  Charles  W. 
Lynch,  moved  the  court  to  reject  the  said  amended  bill  for  the 
reasons  set  out  in  a  paper  filed  with  the  said  motion,  and  also 
excepted  to  much  of  the  deposition  of  Louis  Bennett,  filed 
March  11,  1899,  and  the  depositions  of  R.  B.  Brinkley  and  W. 
C.  Batliff,  filed  ]\rarch  1,  1899,  as  related  to  the  alleged  con- 
tract or  writing  made  by  W.  B.  McGary  referred  to  in  the 
amended  bill.  The  court  overruled  the  motion  to  strike  out 
the  amended  bill,  but  sustained  the  exceptions  to  the  deposi- 
tions of  Louis  Bennett,  R.  B.  Brinkley,  and  W.  C.  Ratliff,  and 
suppressed  so  much  of  said  depositions  as  related  to  the  alleged 
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contract,  and  said  defendants  then  and  by  leave  of  the  court 
filed  their  ?everal  an*?wers  to  the  said  amended  bill,  and  leave 
was  granted  to  plaintiff  to  retake  the  depositions  of  Louis  Ben- 
nett, R.  B.  Brinkley  and  W.  C.  Ratliff,  as  to  the  matters  sup- 
pressed so  far  as  relevant,  upon  proper  notice.  The  paper 
filed  with  the  motion  to  strike  out  the  amended  bill  and  sup- 
press the  depositions  asks  that  the  amended  bill  be  rejected  • 
because  the  new  matter  alleged  therein,  if  true,  must  have 
been  known  bv  plaintiff  and  bv  the  attomev  who  wrote  the 
original  bill  at  the  time  as  well  as  when  the  amended  bill  was 
written,  and  that  according  to  his  own  showing  plaintiff  had 
been  guilty  of  such  neglect  as  he  was  not  entitled  to  maintain 
his  amended  bill,  citing  Foutiy  v.  Pocr,  35  W.  A^a.  70,  (syl. 
pt.  2),  and  other  authorities.  It  also  moved  the  court  to  strike 
out  all  that  part  of  the  amended  bill  which  alleged  a  contract, 
written  and  signed  and  delivered  by  McGary,  as  agent  for 
Camden,  and  that  McGary  was  the  agent  of  said  Camden,  and 
also  all  that  part  alleging  an  oral  purchase  of  the  land  made  by 
the  plaintiff  in  1886,  or  1887,  because  by  said  amended  bill  if 
issue  was  joined  on  the  amended  bill  and  answer,  and  evidence 
had  been  taken  on  both  sides  departs  from  the  foundation  of  the 
suit  by  seeking  to  set  up  and  rely  upon  a  written  contract  made 
by  W.  B.  McGary,  as  agent,  and  the  evidence  shows  that  said 
McGan^  wrote  the  original  bill.  The  depositions  of  Louis 
Bennett  and  W.  C.  Batliff  were  retaken.  The  cause  was  heard 
on  the  first  day  of  April,  1901,  when  the  court  decreed  that 
William  Ratliff  purchased  said  tract  of  land  from  Camden  as 
alleged  in  his  bills,  at  the  price  of  $4  per  acre;  that  the  pur- 
chase price  had  been  fully  paid  and  satisfied,  and  that  plaintiff 
was  entitled  to  a  specific  execution  of  said  sale  and  conveyance 
of  said  land  to  him;  that  the  legal  title  thereto  was  in  said 
Mvra  H.  Atkinson,  and  decreed  that  she  and  her  husband,  G. 
W.  Atkinson,  convey  the  same  to  the  plaintiff  by  proper  deed, 
and  in  default  of  their  executing  such  deed  appointed  W.  B. 
McGary  and  Louis  Bennett  special  commissioners  to  make  the 
deed  on  their  behalf,  and  decreed  costs  against  appellants. 

The  defendants,  Dora  E.  Ramsburg,  Genevieve  B.  Parr, 
3ilari:ha  M.  Sommers,  and  Wilson  L.  Camden,  appealed  from 
said  decree,  asigning  as  errors  that  the  contract  was  not  proved 
as  alleged;  that  the  evidence  in  support  of  plaintiff^s  preten- 
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tions  was  insufficient  and  much  of  it  fabricated,  and  in  hearing 
the  cause  of  the  amended  bill,  and  entertaining  that  bill  and 
because  the  court  should  have  refused  relief  to  plaintiff  because 
the  evidence  shows  he  came  into  couri;  with  unclean  hands. 

It  clearly  appears  from  the  record,  that  Myra  H.  Atkinson 
was  a  necessary  party  to  the  suit  as  the  legal  title  to  the  land 
in  question  remained  in  her,  if  the  negotiations  between  Ratliff 
and  Camden  in  his  lifetime  amounted  to  a  sale  of  the  land 
and  if  the  court  should  so  hold  it  would  then  become  necessary 
for  her  to  make  the  conveyance  to  the  plaintiff,  so  that,  as 
far  as  parties  to  the  suit  were  concerned,  an  amended  bill  was 
necessary  to  bring  her  and  her  husband  in  as  parties.  In 
Rexroad  y.  McQuain,  21  W.  Va.  32,  (syl.  pt.  1),  it  is  held: 
"It  is  a  cardinal  rule  in  equity  that  all  persons  materially  in- 
terested, either  legally  or  beneficially  in  the  subject  matter 
of  the  suit  must  be  made  parties  to  the  suit.^*  Gall  v.  Gall, 
50  W.  Va.  523 ;  1  Hogg's  Eq.  Proc.  sections  36,  323  &  324.  When 
the  proofs  in  a  cause  show  that  the  plaintiff  had  a  cause  of 
action  which  entitled  him  to  relief,  that  it  is  of  similar  nature  to 
that  alleged  in  his  bill,  and  much  as  might  be  naade  available 
by  proper  amendments  of  his  bill,  the  court  will  not  dismiss 
the  original  bill  without  giving  plaintiff  an  opportunity  to 
amend  within  a  reasonable  time.  Dooncm  v.  Glytift,  26  W.  Va. 
225.  "A  plaintiff  in  a  suit  in  chancery  can  only  obtain  relief 
upon  the  case  made  in  his  bill  and  not  on  a  substantially  dif- 
ferent case  made  by  the  proof.  But  where  the  case  made 
by  the  proof  shows  a  right  to  relief  and  is  not  so  different  from 
the  case  made  in  the  bill  that  under  the  rules  of  chancery  plead- 
ing it  could  not  be  amended  the  plaintiff  will  be  allowed  to  amend 
his  bill  to  conform  to  the  true  state  of  the  case."  Lamb  v. 
Cecil,  25  W.  Va.  288,  (syl.  pt.  3) ;  Lamb  v.  Ceca,  28  W.  Va. 
653;  and  to  the  same  effect  1  Enc.  PL  &  Pr.,  485,  and  cases 
there  cited.  The  amended  bill  in  case  at  bar  in  no  wise  con- 
tradicts the  allegations  of  the  original  bill  or  is  inconsistent 
therewith.  It  alleged  a  parol  sale  of  the  land  in  1886  or 
1887,  as  shown  by  the  original  bill  showing  negotiations  and 
acknowledgments  of  plaintiff's  payments  and  rights;  and,  as 
further  evidence  of  said  sale  and  its  payment  the  amended 
bill  also  refers  to  the  writing  made  by  McGary  at  the  instance 
of  Camden  and  at  the  request  of  plaintiff.    Section  12,  chapter 
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125,  Code,  makes  ample  provision  for  amendment  to  a  decla- 
ration or  bill,  before,  or  even  after,  appearance  of  the  defend- 
ant, "if  substantial  justice  will  be  promoted  thereby" — of  course 
exacting  such  terms  on  the  part  of  the  plaintiflE  as  justice  in 
the  premises  may  demand.     See  Bird  v.  Stout,  40  W.  Va.  43, 
(syl.  pt.  4).     "Subject  to  the  rights    of    the    opposing    party 
amendments  to  the  pleadings  can  usually  be  made  at  any  time 
before  the  jun'  have  retired,  or  the  hearing,  in  equity,  is  at 
an  end."    I.  A.  &  E.  Enc,  (Ist  Ed.)  553,  and  cases  there  cited; 
1  Hogg's  Eq.  Pr.  section  322.     In  Harden  v.  Boyd,  113  TJ.  S. 
756,  Justice  Harlan,  in  delivering  the  opinion  of  the  court,  at 
page  761,  says:    "In  reference  to  amendments  of  equity  plead- 
ings, the  courts  have  found  it  impracticable  to  lay  down  a 
rule  that  would  govern  all  cases.     Their  allowance  must,  at 
everv  stage  of  the  cause,  rest  in  the  discretion  of  the  court, 
and  that  discretion  must  depend  largely  on  the  special  circum- 
stances of  each  case.    It  may  be  said,  generally,  that  in  passing 
upon  applications  to  amend,  the  ends  of  justice  should  never 
be  sacrificed  to  mere  form,  or  by  too  rigid  an  adherence  to  tech- 
nical rules  of  practice."     Wiggins  v.  BaQwcuy  Co,,  142  U.  S. 
396,  page  413;  Crockett  v.  Lee,  7  Wheat  522;  WaUs  v.  Waddle, 
6   Pet.  389;  Parkhurst  v.   VanCortlandt,   1   Johns,   Ch.   273; 
Walden  v.   Bodley,  14   Pet.  156;  Neale  v.  Neale,  9   Wall  1. 
The  case  of  Foutij  v.  Poor,  35  W.  Va.,  cited  by  the  appellants 
to  show  that  the  court  should  not  have  permitted  the  filing 
of  the  amended  bill,  is  not  a  point.    "Courts  are  much  stricter 
in  permitting  amendments  to  answer  than  to  bills,"  1  Hogg's 
Eq.  Proc.,  section  343,  and  authorities  cited  under  "188."    In 
ca*5e  of  Fovty  v.  Poar  it  is  said :    "To  file  an  amended  answer 
it  should  appear  that  the  reasons  for  it  are  cogent  and  satis- 
factorv;  that  the  mistakes  to  be  corrected  or  facts  to  be  added 
are  made  highly  probable,  if  not  certain,  that  they  are  mater- 
ial ;  that  the  party  has  not  been  guilty  of  gross  negligence ;  and 
that  the  mistakes  have  been  ascertained   and  the  new   facts 
have  come  to  the  knowledge  of  the  party  since  the  original 
answer."     Citing  Mathews  v.  Dunhar,  3  W.  Va.  138;  Wyatt 
V.  Thompson,  10  W.  Va.  645 ;  McKay  v.  McKay,   33   W.   Va. 
736.     In  case  at  bar  W.  B.  McGary  prepared  the  bill  and  in 
his  deposition  he  gives  sufficient  reasons  for  not  filing  it  with 
the  original  bill.    There  is  no  negligence  on  the  part  of  plain- 
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tiff  himself  in  the  preparation  of  his  bill.  In  Davisson  v. 
Davisson,  13  N.  J.  p]q.  246 :  "The  bill  in  this  ease  permitted 
to  be  amended  after  final  hearing  so  as  to  make  the  contract 
alleged  agree  with  that  proved."  Ahbait  v.  L'Uommedieu, 
10  W.  Va.  677,  (syl.  pt.  2),  it  is  held:  "The  exercise  of  the 
equity  branch  of  jurisprudence  respecting  the  rescission  and 
specific  performance  of  contracts,  is  not  a  matter  of  right  in 
either  party;  but  it  is  a  matter  of  discretion  in  the  court,  not 
indeed,  an  arbitrary  or  capricious  discretion,  dependent  upon 
the  mere  pleasure  of  the  Judge,  but  of  that  sound  and  reason- 
able discretion,  which  governs  itself  as  far  as  it  may,  by  general 
rules  and  principles,  but,  at  the  same  time,  which  withholds 
or  grants  relief  according  to  the  circumstances  of  each  partic- 
ular case,  when  these  rules  and  principles  will  not  furnish  any 
exact  measure  of  justice  between  the  parties."  And  in  Lowry 
V.  Buffinfjto7i,  6  W.  Va.  241),  (syl.  pts.  1  &  2)  :  "(1).  When 
there  has  been  a  part  performance  of  a  contract  for  the  sale 
of  land  by  the  purchaser  being  put  into  possession  of  the  prop- 
erty, and  payment  of  the  purchase  money,  or  a  part  thereof, 
and  an  offer  to  pay  the  residue  according  to  contract,  and  val- 
uable improvements  have  been  on  the  land  by  the  purchaser 
in  faith  of  the  contract,  the  statute  of  frauds  cannot  be  suc- 
cessfully pleaded  in  bar  to  the  performance  in  a  Court  of 
Equit}^  (2).  Applications  to  the  Court  to  compel  specific 
performance,  are  addressed  to  its  discretion ;  but  it  is  not  an 
arbitrary  or  capricious  discretion,  but  a  sound  judicial  discre- 
tion regulated  by  the  established  principles  of  the  Court.*' 
"It  is  apparent  that  the  general  rule  requires  the  contract  sought 
to  be  specifically  enforced  to  bo  in  writing  and  signed  by  the 
party  to  be  charged,  or  his  agent.  But  courts  of  equity  treat  parol 
contracts  for  the  sale  or  exchange  of  real  estate,  when  there  has 
been  part  performance,  as  valid  and  as  effectual  as  things  evi- 
denced by  the  most  solemn  instruments  in  writing."  Hogg's  Eq. 
Pro.  section  398,  and  cases  there  cited.  And  in  the  same  section 
it  is  said :  "In  order  to  prevent  the  possibility  of  fraud,  how- 
ever, in  engrafting  this  exception  upon  the  statute  of  frauds, 
it  is  settled  that  the  parol  agreement  relied  upon  must  be  cer- 
tain and  definite  in  its  terms;  the  acts  proved  in  part  perfor- 
mance must,  therefore,  result  from  or  be  in  pursuance  of  the 
agreement;  and  the  agreement  must  have  been  so  far  executed 
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that  a  refusal  of  full  execution  would  operate  as  a  fraud  upon  • 
the  party  and  place  him  in  a  situation  which  would  not  allow  of 
adequate  relief  by  way  of  compensation  in  damages/' 

Where  the  purchaser  has  been  placed  in  possession  and  held 
under  the  contract  and  paid  all  or  part  of  the  purchase  money, 
and  made  valuable  and  permanent  improvements  upon  the  land 
and  such  i)ossession  having  been  actual,  and  exclusive,  and  not 
as  a  tenant  of  the  vendor,  when  this  can  be  shown  to  the  satis- 
faction of  a  court  of  equity  he  can  maintain  his  bill  for  specific 
performance.  Miller  v.  Loreniz,  39  W.  Ya.  160;  GaUafjher  v. 
aallaiiher,  31  W.  Va.  9;  Goodwin  v.  Barileit,  43  W  Va.  332; 
Muidleton  v.  Selby,  19  W.  Va.  1G7,  (syl.  pt.  4). 

The  original  bill  does  not  set  up  the  writing  made  by  W.  B. 
McGarv,  agent  of  Camden,  dated  the  24th  day  of  June,  1888. 
While  the  paper  written  by  McGary  is  some  times  referred  to 
as  a  sale  of  the  land,  yet  it  was  not,  strictly  speaking,  a  sale. 
It  was  a  mere  memorandum  to  show  that  the  sale  had  formerly 
taken  place,  and  that  the  purchase  money  for  the  land  had  been 
paid  by  EatlifP,  and  that  he  was  entitled  to  a  deed.  The  evi- 
dence of  Brinklev,  and  McGan',  touching  the  interview  be- 
tween  Camden  and  Ratliff  at  the  Bailey  House,  leading  to  the 
making  of  the  paper  by  McGary,  was  competent  to  be  given 
under  the  original  bill  as  it  referred  to  negotiations  which 
had  taken  place  between  Camden  and  I^itliff  at  times  prior  to 
that  and  to  statements  then  made  by  Camden  as  to  Ratliff's 
right  to  the  land  and  to  a  deed  therefor. 

As  to  the  introduction  of  the  paper  writing  prepared  by  Mc- 
Gary, it  is  insisted  by  appellant  that  the  foundation  is  not  sufTi- 
cientlv  laid  to  prove  its  contents  as  a  lost  paper.  Witness  Louis 
Bennett,  states  that  W.  C.  Ratlif!  brought  the  paper  to  him  and 
showed  it  to  him;  that  he  made  a  memorandum  of  it,  and  he 
thinks  he  gave  it  back  to  Ratliff,  intending  to  make  it  a  part  of 
his  deposition  as  proof  of  the  sale;  that  he  had  looked  carefully 
through  his  papers  first,  wherever  he  thought  it  might  be  found 
and  had  insisted  upon  W.  C.  Ratliff  making  a  like  search;  that 
they  had  not  succeeded  in  finding  it,  and  that  witness  did  not 
know  where  it  was;  that  the  paper  was  dated  June  24,  1888,  and 
was  in  the  handwriting  of  W.  B.  McGary ;  that  it  bore  evidence 
of  some  age  and  described  the  paper  upon  which  it  was  written, 
and  states  that  his  memorandum  taken  from  the  paper  at  the 
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time  that  he  saw  it  was  as  follows:    "G.  D.  Camden  to  Wm. 
Ratliff  by  W.  B.  McGary  his  agt.  &  Atty,  dated  June  24th,  88— 
sells  land  where  Ratliff  lived  on  Oil  Crk  at  $4.  an  acre  settled 
with  Judge  Camden."    W.  C.  Eatliif  swears  that  he  took  tlie 
paper  from  Robert  Brinkley,  he  thinks  about  a  year  and  a  half 
before  he  testified,  on  the  15th  of  August,  1899,  and  took  it  to 
Weston  and  gave  it  to  Mr.  Louis  Bennett  to  look  at;  that  he  did 
not  recollect  whether  Bennett  returned  the  paper  to  him  or  not; 
that  he  had  made  diligent  search  for  it,  had  looked  through  all 
papers  about  the  house  and  was  unable  to  find  it,  and  that  he 
knew  no  other  place  where  he  could  reasonably  expect  to  find  it, 
and  that  he  never  gave  it  to  anybody  else  after  he  showed  it  to 
Mr.  Bennett    This  traces  the  paper  to  the  possession  of  Bennett 
and  W.  C.  Ratliff,  and  that  it  was  never  given  to  any  other  per- 
son, and  they  were  both  sufficiently  definite  as  to  their  search  for 
it  and  their  inability  to  find  it.     Mr.  McGary  states  that  Judge 
Camden  had  considerable  transactions  with  plaintiff;  that  he 
was  at  Weston  on  one  occasion  and  plaintiff  and  Robert  Brink- 
ley  were  there  at  the  same  time;  that  Ratliff  was  at  Judge 
Camden  for  a  deed  for  the  land  on  Oil  creek ;  that  witness  un- 
derstood Judge  Camden  had  sold  him.     "Judge  Camden  told 
Ratliff,  and  told  me  to  go  on  and  have  the  matter  fixed  up,  or 
he  would  have  me  to  fix  it  up,  and  whatever  I  did  would  be  all 
right.     That  he  intended  Ratliff  to  have  this  piece  of  land,  or 
words  to  this  effect.     I  told  the  Judge,  Ratliff's  claim  about  the 
matter;  that  Ratliff  had  done  some  work  on  a  run  which  went 
through  the  place  which  if  it  had  not  been  done  would  have 
washed  all  the  bottom  land  on  this  piece  away.     When  I  left 
the  Judge  at  this  time,  I  was  to  fix  the  necessary  writing  to 
suit  Ratliff,  or  satisfy  him  that  he  would  get  the  land."     That 
after  writing  the  contract  between  himsilf,  as  agent  of  Camden, 
and  Ratliff,  he  delivered  the  same  to  Brinklev  or  Ratliff:  that 
if  he  delivered  it  to  Brinkley  it  was  because  Ratliff  was  under  the 
influence  of  liquor  and  did  not  want  to  run  the  risk  of  his 
losing  it,  and  the  delivery  was  to  Brinkley  for  Ratliff;  "that 
the  contents  of  the  writing  was  what  I  gathered  and  tmder- 
stood  from  both  parties  at  the  time  and  prepared  it  in  conform- 
ity therewith."     There  is  no  question  about  the  sufficiency  of 
the  evidence  that  plaintiff  went  on  to  that  tract  of  land  and 
took  possession  of  it  as  a  purchaser  about  1887,  and  has  been  in 
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such  possession  of  it  ever  since.  Witness  Samuel  Gay  says 
plaintiff  moved  onto  the  place,  he  thinks,  in  1887.  That  he 
lieard  Camden  "tell  Mr.  Ratliff  to  go  on  to  that  place,  that  the 
land  was  his  *  *  *  Mr.  Camden  says  'you  made  me,  or  saved 
me  $800\  He  says,  'William,  there  is  a  piece  over  here  across 
the  hill  adjoining  that,'  and  he  would  let  him  have  it  right"; 
that  the  piece  Ratliff  was  to  go  on  to,  was  the  "Jimmy  Gay" 
tract.  When  asked  why  it  was  called  the  "Jimmy  Gay  tract" 
he  answered :  "Well,  Jim  Gay  bought  the  land  in  the  first  place 
and  it  was  run  out  to  him  and  he  failed  to  pay  for  it  and  left 
it."  He  also  testified  that  the  improvements  made  upon  the 
place  by  plaintiff  were  worth,  in  his  judgment,  from  $500.00  to 
$600.00.  Joseph  0.  Keith  also  testified  that  he  lived  adjoining 
the  land ;  that  plaintiff  moved  on  to  the  place  in  1887 ;  that  he 
made  fencing  on  it  and  put  some  buildings  on  it,  a  granary, 
stable,  dwelling-house  and  other  small  buildings.  J.  S.  Riffle, 
a  witness  52  years  of  age,  living  on  Oil  creek,  and  who  knew 
the  land  claimed  by  the  plaintiff,  by  the  boundaries  described, 
said  it  had  been  called  the  "Jihimv  Gav  tract"  until  since  Rat- 
liff  bought  it,  since  which  time  it  was  called  the  Ratliff  land; 
that  he  was  with  Ratliff  and  Judge  Camden  at  Clarksburg  and 
was  asked  to  state  the  conversation,  if  any,  that  he  heard  be- 
tween Ratliff  and  Judge  Camden  concerning  the  purchase  of 
this  Gay  or  Ratliff  piece  of  land  on  Oil  Creek,  and  stated  as 
follows:  "Well,  what  I  heard  stated  was  this:  Mr.  Ratliff 
asked  Mr.  Camden  liave  you  got  my  deed  made  yet  ?*  Mr.  Cam- 
den says,  'I  have  not.  I  have  not  bo^n  well.  I  have  had  a 
heap  of  work  to  do.  Mr.  Ratliff,  just  as  soon  as  I  get  able  I  am 
coming  to  Oil  Creek,  and  then  I  will  make  you  your  deed.  Mr. 
Ratliff,  you  go  back  home,  tend  to  my  land  matters,  and  other 
matters  which  I  have  been  directing  and  writing  for  you  to  do 
for  me  concerning  this  Keith  matter.  Now,  Mr.  Riffle,  I  want 
you  to  aid  Mr.  Ratliff  all  you  possibly  can  concerning  this 
Keith  matter.  Mr.  Riffle,  I  would  like  to  show  you  the  charges 
that  Mr.  Keith  has  made  against  me  in  the  last  ten  or  twelve 
years.  T  am  sorry  to  tell  you  Mr.  Keith  is  trying  to  rob  me  of 
a  considerable  sum  of  money.  I  want  you,  Mr.  John  Wellen,  to 
aid,  and  all  other  honest  men  there  in  that  neighborhood,  con- 
cerning this  Keith  matter.  I  will  amply  pay  all  you  gentlemen 
for  all  the  trouble  that  yoy  put  yourselves  to  in  trying  to  hold 
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my  own  in  this  Keith  matter.  Now,  please,  you  gentlemen,  do 
all  for  me  you  possibly  can/  *Now^  Mr.  Ratliff  says  again, 
'I  would  love  to  have  my  deed  made.'  'Mr.  Ratliff,  I  told  you 
just  a  little  bit  ago  that  when  I  come  to  Oil  Creek  that  I  would 
make  that  deed.  Mr.  Ratliff  I  want  to  tell  you  that  my  word 
is  as  good  as  my  bond.  I  let  you  have  that  land  more  reasonable 
than  I  would  any  other  man  on  account  of  being  willing,  ready 
to  assist  me  in  everything  that  I  have  called  upon  you  to  do.' '' 
Asked  whether  in  the  conversation  about  the  deed  he  heard  anv- 
thing  about  whether  the  land  had  been  paid  for,  answered,  '^Xo, 
sir ;  I  didn't  hear  money  mentioned  by  either  party."  That  his 
understanding  about  it  was  that  all  that  was  between  the  two 
men  was  the  deed;  and  stated  that  the  conversation  was  then 
about  ten  or  twelve  years  ago;  that  about  1875  or  1876  Ratliff 
collected  rent  for  Judge  Camden  and  continued  from  that  time 
on  to  look  after  Judge  Camden's  interest  on  Oil  Creek,  and  he 
would  not  have  performed  the  services  Ratliff  did  for  less  than 
$25.00  a  year,  and  maybe  a  little  more.  R.  B.  Brinkley  testi- 
fies to  an  interview  between  Mr.  Camden  and  Mr.  Ratliff  as  fol- 
lows:  "Well,  to  the  best  of  my  judgment,  it  was  on  the  24th 
day  of  »Tune,  1888,  at  Weston,  at  the  Bailey  House.  Mr.  Rat- 
liff asked  Mr.  Camden  to  give  him  a  deed  or  writing  to  show  that 
he  had  a  right  to  this  piece  of  land — that  he  didn't  want  to  lose 
what  he  paid  for  it.  And  he  told  him  that  he  was  old,  broke 
down,  and  couldn't  do  any  business  any  further  that  time,  and 
to  go  on ;  that  the  land  was  his;  to  make  such  improvements  as 
he  wanted  to;  that  his  word  was  as  good  as  his  bond.  Ratliff  in- 
sisted that  he  should  make  him  some  writing,  and  he  said  that 
he  could  not;  that  McGarv  was  his  attomev  and  he  would  fix 
the  matter  up."  And  said  that  McGary  drew  a  writing  and 
gave  it  to  him  for  Ratliff  and  he  kept  it.  for  him,  and  about  a 
year  before  the  taking  of  his  deposition,  which  was  in  February, 
1899,  he  gave  the  writing  to  W.  C.  Ratliff,  son  of  plaintiff;  that 
he  thinks  the  writing  was  dated  the  24th  of  June,  1888.  Wit- 
ness further  states  that  plaintiff  was  acting  as  agent  and  doin^ 
business  for  Judge  Camden,  he  thought,  about  twenty  years,  and 
that  Ratliff  had  placed  improvements — ^he  had  built  a  stable, 
house,  granary  and  barn  and  he  thought  they  would  be  worth 
from  $700  to  $800.  J.  D.  Wellen  testified  to  a  conversation 
he  heard  between  plaintiff  and  Judge  Camden  at  the  Bailey 
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House  in  Weston.  "Mr.  Ratliff  wanted  possession  of  this  land, 
that  he  wanted  to  make  some  improvements.  Mr.  Camden  said 
to  go  ahead,  that  the  land  was  his,  to  the  best  of  my  knowledge." 
And  he  also  states  Eatlifif  had  built  a  house  and  a  granary  and  a 
barn  and  that  the  improvements  ought  to  be  worth  from  $500 
to  $700 ;  that  he  didn't  think  he  could  do  it  for  less. 

It  would  seem  that  this  evidence  of  the  fact  that  Camden  had 
placed  plaintiff  in  possession  of  the  land  which  he  has  ever  since 
held  under  the  contract  of  sale  and  promised  to  make  a  deed  to 
the  plaintiff  would  be  quite  sufficient  to  entitle  the  plaintiff  to 
relief,  but  taken  in  connection  with  the  evidence  of  stTvices  ren- 
dered to  Judge  Camden  by  the  plaintiff  after  March,  1884,  the 
date  of  the  allowance  for  services  of  $150.00  seems  to  me  to 
fully  meet  the  requirements  of  the  law  as  laid  down  in  Gallagher 
V.  Gallagher,  31  W.  Va.  9;  Boggs  v.  Bodkin,  32  W.  Va.  566; 
Harris  v.  EUioit,  45  W.  Va.  245 ;  Hogg's  Eq.  Prac.  398,  and 
cases  cited.  In  addition  to  the  oral  testimony  just  mentioned 
the  two  exhibits  filed  with  the  original  bill  being  letters  dated 
March  28,  1884,  and  March  20,  1888,  together  with  the  evidence 
establishing  the  genuineness  of  these  letters  and  receipts  makes 
a  decided  preponderance  of  evidence  sustaining  the  decree.  The 
principal  defence  attempted  in  this  ease  is  to  establish  a  con- 
spiracy in  which  Mrs.  Camden,  now  Atkinson,  w^as  the  chief 
actor,  to  injure  and  destroy  the  estate,  as  far  as  it  might  be,  of 
Judge  Camden,  and  appellants  have  injected  into  the  case  in 
the  way  of  testimony  quite  a  large  part  of  the  trial  of  Owens 
and  ^Irs.  Camden  upon  indictments  against  them  in  Gilmer 
county.  But  all  this  goes  for  naught  here,  if  these  two  letters 
are  proved  genuine  and  they  fail  to  connect  the  plaintiff  with 
such  conspiracv,  if  such  there  was,  and  if  the  letters  were  writ- 
ten at  the  dates  they  bear  they  utterly  fail  to  connect  him  with 
it.  Such  conspiracy  if  it  existed,  could  not  have  been  even 
thought  of  at  the  dates  the  letters  bear.  Without  mentioning 
the  testimony  of  Elizabeth  C.  Ratliff,  the  wife  of  plaintiff,  in 
regard  to  the  payment  of  the  $160.00  mentioned  in  the  letter  of 
the  20th  of  March,  1888.  The  fact  of  the  money  being  sent  and 
letters  received,  as  well  as  the  receipt  of  the  letter  of  March  24, 
1884,  is  proved  by  W.  G.  Ratliff.  The  letter  of  March  20,  1888, 
is  also  proved  by  Martha  A.  Ratliff ;  and  Joseph  0.  Keith  testi- 
fies that  he  saw  these  two  letters  with  Ratliff's  papers  in  1888, 


44  Batlifp  v.  Sommers.  [55 

and  no  attempt  is  made  to  impeach  any  of  these  witnesses. 
These  facts  being  true  whatever  there  may  have  been  in  the 
way  of  a  conspiracy  such  as  is  attempted  to  be  shown  cannot 
affect  the  case  because  the  letters  were  in  the  possession  of  Rat- 
liff  before  the  death  of  Judge  Camden. 

As  to  the  question  of  the  statute  of  limitations,  the  plaintiff 
was  in  possession  from  1887,  and  being  in  possession  the  doctrine 
of  Jac'hes  docs  not  apply.  Abbott  v.  UHommedieu,  10  W.  Va. 
G:8;  Z<me  v.  Zane,  6  Munf.  406;  Bdlard  v.  Ballard,  25  W.  Va. 
470,  (syl.  pt.  3).  Appellants  in  their  brief  raise  the  question 
as  to  the  propriety  at  least,  of  attorneys  for  appellee  testifying 
in  the  cause,  and  cite  authorities  disapproving  the  practice.  We 
agree  with  appellants  that  as  a  rule  it  is  not  proper,  but  like 
all  other  rules,  there  are  exceptions;  as  stated  m  Potter  v.  In- 
habitants of  Ware,  1  Cush.  519,  cited  by  appellants  where  it  is 
held :  "In  most  cases  counsel  cannot  testifv  for  their  client  with- 
out  subjecting  themselves  to  just  reprehension.  But  there  may 
be  cases  in  which  they  can  do  it  not  only  without  dishonor,  but 
in  which  it  is  their  duty  to  do  it.  Such  cases,  however,  are  rare ; 
and  whenever  they  occur  they  necessarily  cause  great  pain  to 
counsel  of  the  right  spirit"  We  think  it  clearly  appears  that 
this  case  is  a  just  exception  to  the  rule;  especially  in  the  case  of 
the  attorney  and  witness,  Louis  Bennett,  to  whom  the  witness, 
"W.  C.  Ratliff,  had  delivered  the  writing  which  was  lost  and  it 
could  not  be  accounted  for  without  the  testimony  of  Bennett  who 
was  the  only  person  who  had  possession  of  the  paper  besides  W. 
C.  RatliflE  after  Brinklev  delivered  it  to  said  Ratliff  and  it  was 
absolute! V  nocessarv  for  him  to  show  what  he  did  with  it  or  to 
accoimt  for  it  by  showing  that  if  left  with  him  it  was  lost  or 
mislaid  and  could  not  be  found,  the  possession  of  it  laid  between 
him  and  W.  C.  Ratliff  and  neither  one  of  them  alone  could 
account  for  it ;  the  evidence  of  both  was  necessary. 

Appellants  in  their  brief  assert  that  the  Judge  who  heard  the 
case  and  rendered  the  decree  was  disqualified,  and  base  their 
charge  of  disqualification  upon  the  affidavit  of  R.  M.  Ramsburg, 
administrator,  of  G.  D.  Camden,  deceased,  to  the  effect  that  in  a 
suit  pending  in  Harrison  county  in  the  name  of  Despard  et  al., 
plaintiffs,  v.  0.  D.  Camden  and  J.  M.  Bermett,  defendants, 
wherein  the  heirs  and  devisees  of  J.  M.  Bennett,  the  said  Judge 
being  one  of  the  heirs,  and  the  heirs  and  devisees  of  Despard  and 
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the  heirs  of  G.  D.  Camden,  were  partiee,  wherein  it  was  sought 
to  recover  against  the  estate  of  said  J.  M.  Bennett,  deceased,  a 
large  sum  of  money  on  account  of  moneys  collected  by  the  said 
Bennett  on  account  of  sales  of  lands  which  belonged  to  the  said 
J.  M.  Bennett,  6.  D.  Camden  and  B.  Despard  in  which  suit  the 
heirs  and  devisees  of  Bennett  claimed  a  large  sum  as  credit  or 
offset  again&t  the  demand  so  made  for  services  claimed  by  them 
to  have  been  rendered  by  the  said  J.  M.  Bennett  in  looking 
after  the  interests  of  the  joint  owners  in  the  lands  and  the  pro- 
ceeds and  to  prove  an  express  promise  on  the  part  of  6.  D.  Cam- 
den to  pay  said  Bennett  for  the  alleged  services.  Mrs.  Camden 
was  introduced  as  a  witness  on  behalf  of  said  Bennett's  heirs 
and  divisees,  she  then  being  the  widow  of  said  Camden  and  the 
same  person  who  wrote  the  papers  filed  in  this  cause  which  were 
charged  to  be  fraudulent,  said  affidavit  setting  forth  the  fact  of 
the  indictments  of  Mrs.  Camden  and  J.  P.  Owens  in  Gilmer 
county  for  fraudulently  uttering  said  papers,  Mrs.  Camden  be- 
ing indicted  as  accessory  before  the  fact,  and  that  Louis  Ben- 
nett with  others  had  become  her  surety  in  recognizance  for  her 
appearance  to  answer  the  indictment;  that  affiant  was  reliably 
informed  that  Louis  Bennett,  a  brother  of  said  Judge  Bennett, 
and  a  witness  for  plaintiff  Ratliff  had  openly  declared  that  the 
Camden  heirs  were  fighting  him  and  that  he  was  fighting  them, 
and  further  declaring  that  to  be  a  reason  that  he  would  not  give 
consent  for  the  Camdens  to  cross  his  land  with  timber  or  sell 
to  them,  over  which  lands  was  the  only  way  the  said  Camdens 
could  get  certain  of  their  timber  to  market,  but  would  hold  it  so 
as  to  prevent  said  timber  from  being  marketed,  (this  on  ac- 
count of  said  litigation  in  Harrison  county),  and  that  the  in- 
terests of  said  W.  G.  Bennett,  Judge,  and  Louis  Bennett  in  said 
litigation  were  identical ;  and  further  alleging  that  in  an  equity 
suit  in  Webster  county  of  R.  C.  Ferrell  against  the  administra- 
tor and  heirs  at  law  of  said  Camden  based  upon  alleged  receipts 
for  $4,000  purporting  to  be  dated  a  short  time  before  the  death 
of  G.  D.  Camden  and  to  be  for  lands  in  Webster  countv  which 
were  signed  G.  D.  Camden,  per  Mrs.  Camden,  and  which  suit 
was  decided  by  said  Bennett,  Judge,  in. favor  of  said  Ferrell; 
that  some  time  after  said  decision  in  favor  of  said  Ferrell,  per- 
sons acting  under  said  Ferrell  began  to  strip  the  land  in  con- 
troverBy  of  valuable  timber  and  that  said  administrator  and 
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heirs  presented  to  said  Bennett  in  vacation,  a  bill  of  review 
alleging  newly  discovered  evidence  and  that  timber  was  being 
removed  and  asked  for  an  injunction,  which  bill  of  review  so 
praying  for  the  injunction  was  held  by  said  judge  about  two 
months  and  leave  to  file  the  same  then  refused,  and  that  the 
administrator  and  heirs  to  protect  their  rights  were  driven  to 
an  appeal  to  the  Supreme  Court  from  the  order  of  refusal,  which 
appeal  was  then  pending  in  the  Supreme  Court. 

It  appears  from  the  brief  of  counsel  for  appellants  that  the 
theory  of  the  disqualification  is  the  fact  of  the  judge  having  an 
interest  in  the  litigation  mentioned  in  Harrison  county  where- 
in his  brother,  Louis  Bennett,  and  Mrs.  Camden,  witnesses  for 
appellant  in  this  case,  are  also  witnesses  in  the  litigation  men- 
tioned in  Harrison  county,  and  that  it  was  improper  for  the 
Judge  in  this  case  to  pass  upon  the  weight  of  their  tesitmony,  as 
he  would  be  interested  in  sustaining  the  testimony  of  the  wit- 
nesses; that  he  is  interested  in  maintaining  their  credit.  It  is 
not  contended  that  he  has  any  pecuniary  or  other  interest  in  the 
case  at  bar.  In  Forest  Coal  Company  v.  DooUttle,  4.6  S.  E.  328, 
(syl.  pt.  3),  it  is  held:  "In  order  to  disqualify,  the  interest  of 
the  Judge  must  be  in  subject  matter  of  the  cause,  and  not  mere- 
ly in  a  legal  question  involved  in  it."  It  may  not  be  out  of  place 
to  say  here,  that  the  first  appeal  mentioned  in  the  affidavit  of 
Kamsburg  as  pending  in  the  Supremo  Court  of  Appeals  was 
dismissed  by  the  Court,  49  W.  Va.  225 ;  and  the  second  appeal 
from  the  order  of  refusing  the  filing  of  the  bill  of  review  was 
affirmed  bv  that  Court,  50  W.  Va.  119. 

There  being  no  reversible  error  in  the  decree  the  same  is 
affirmed. 

Aflirmei. 


CHARLESTON 

State  r.  Kyer. 


Submitted  Februarv  2,  1904.     Decided  Februarv  16,  1904, 

1.     Uxi..\WFrL  Gamint. — Indictment — Public  Place. 

An  indictment  which  charges  that  the  defendant  "did  at  and 
in  a  certain  room  in  the  hotel  of  Lahew  Nutter,  near  the  town 
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of  Spencer,  in  said  county,  said  room  then  and  there  being  a 
public  place  and  a  place  of  public  resort,  bet  and  play,  at  a 
certain  «:ame  played  with  cards  which  said  game  is  commonly 
called  and  known  as  the  game  of  draw  poker,**  etc.,  is  good  as  an 
indictment  for  playing  at  a  public  place,  but  is  not  good  as  an 
indictment  for  playing  at  a  hotel  or  tavern,     (p.  48). 

2.      Unlawful  Gaming — Proof. 

If  the  prosecutor  fails  to  show  that  the  room  was  a  public 
place  or  a  place  of  public  resort,  he  cannot  have  such  indict- 
ment held  good  as  charging  the  unlawful  gaming  to  have  been 
done  at  a  hotel  or  tavern,     (p.  48). 

Error  to  Circuit  Court,  Roane  County. 

Forest  Kyor  was  convicted  of  gaming,  and  brings  error. 

Reversed, 

J.  W.  C,  Armstrong  and  Tiios.  P.  Eyax,  for  plaintiff  in 
error. 

The  Attorney  General,  for  the  State. 

Dext,  Judge: 

Forest  Kyer  obtained  a  writ  of  error  to  the  judgment  of  the 
circuit  court  of  Roane  county,  fixing  a  fine  of  $5.00  against 
him  for  unlawful  gnming,  and  now  insists  that  such  fine  was 
improperly  imposed  upon  him  for  the  reason  that  the  evidence 
did  not  show  him  guilty  of  the  offense  charged  in  the  indict- 
ment. 

The  indictment  is  as  follows : 

"State  of  West  Virginia,  Roane  county,  to-wit:  In  the  cir- 
cuit court  of  said  county:  The  grand  jurors  of  the  State  of 
West  Virginia,  in  and  for  the  body  of  the  county  of  Roane,  and 
now  attending  said  court,  upon  their  oaths,  presents  that  Forest 

Kyer  upon  the day  of ,  A.  D.  1902,  in  the  said 

county  of  Roane,  did  unlawfully  at  and  in  a  certain  room  in  the 
hotel  of  I^hew  Nutter  near  the  town  of  Spencer  in  said  county, 
said  room  then  and  there  being  a  public  place  and  a  place  of 
public  resort,  bet  and  play,  at  a  certain  game  played  with  cards, 
which  said  game  is  commonly  called  and  known  as  the  game  of 
draw  poker,  with  divers  persons,  whose  names  are  to  the  grand 
jurors  unknown^  and  which  said  game  was  not  the  game  of 
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bowls,  chess,  backgammon,  drafts,  or  a  licensed  game,  against 
the  peace  and  digniiy  of  the  State.  Upon  the  information  of  E. 
A.  McCrosky  sworn  in  open  court,  and  sent  before  the  grand 
jury  to  give  evidence  on  this  indictment.  J.  A.  A.  Vandale, 
Prosecuting  Attorney.''  This  is  a  good  indictment  for  playing 
cards  at  a  public  place,  but  it  is  not  a  good  indictment  for  play- 
ing at  a  hotel  or  tavern,  as  the  words  "in  the  hotel  of  Lahew 
Xutter"  are  merely  descriptive  of  the  place,  and  not  of  the 
essence  of  the  offense.  As  used  they  may  mean  a  private  board- 
ing house  or  other  building  designated  as  the  "Hotel  of  Lahew 
Xutter."  The  indictment  docs  not  charge  the  offense  as  com- 
mitted at  a  hotel,  known  as  the  hotel  of  Lahew  Nutter,  but  it 
charges  the  offense  as  committed  in  a  certain  room,  it  being  a 
public  place  and  a  place  of  public  resort.  But  we  are  asked  to 
treat  all  the  allegations  in  regard  to  the  room  as  surplusage, 
because  the  evidence  fails  to  show  that  the  room  was  a  public 
place  or  a  place  of  public  resort.  If,  on  the  other  hand,  the 
evidence  had  shown  that  the  room  was  a  place  of  public  resort, 
although  not  in  a  public  hotel,  and  the  defendant  had  claimed 
that  he  should  be  discharo^ed  for  the  reason  that  the  indictment 
charges  that  the  playing  was  done  at  a  hotel  or  tavern,  the 
State's  attornevs  would  have  then  insisted  that  the  words  "in 
the  hotel  of  Lahew  Nutter"  were  merely  descriptive  of  the  place 
and  not  of  the  essence  of  the  offense,  and  should  be  treated  as 
surplusage.  Thus  the  indictment  could  thus  be  made  to  cover 
two  distinct  offenses  which  would  render  it  bad  on  motion  to 
quash.  The  State's  attorneys  cannot  frame  the  same  count  in 
an  indictment  to  cover  several  distinct  offenses  and  then  have 
the  allegations  as  to  the  several  offenses  which  are  unsustained 
or  wholly  disproved  treated  as  surplusage,  for  the  defendant 
is  entitled  to  plainly  know  the  offense  with  which  he  stands 
charged  so  th^it  he  may  be  able  to  meet  it  with  his  proof.  If  he 
is  indicted  for  playing  at  a  hotel  or  tavern  the  indictment  should 
plainly  inform  him  of  the  offense.  On  the  other  hand,  if  he  is 
indicted  for  playing  in  a  room  which  is  a  public  place  or  place 
of  public  resort,  he  should  be  so  informed.  The  prosecuting  at- 
torney cannot  make  a  conglomeration  of  the  two  and  then  when 
the  proof  is  in,  sele<>t  which  one  of  the  two  was  t^.e  real  offense 
charged  in  the  indictment.  This  can  hardly  be  regarded  as  the 
lesser  offense  included  in  the  greater,  for  in  tliis  case  the  offense 
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charged  appears  to  have  been  included  in  the  offense  not 
charged.  For  the  public  place  so  charged  in  the  indictment 
turns  out  not  to  have  been  a  public  place,  but  is  within  another 
public  place  not  so  charged  in  the  indictment.  The  proof  shows 
that  the  room  in  which  the  card  playing  was  done  was  securely 
locked  during  the  progress  of  the  playing  and  no  6ne  was  per- 
mitted to  enter  but  those  engaged  in  the  game.  Hence  it  was 
not  a  public  place  or  place  of  public  resort.  The  words  "in  the 
hotel  of  Lahew  Xutter*'  being  merely  descriptive  of  the  room 
and  not  of  the  essence  of  the  offense,  the  indictment  could  not  be 
treated  as  an  indictment  for  unlawfully  playing  at  a  hotel. 

This  case  is  clearly  governed  by  the  case  of  the  State  v.  Brdst, 
31  W.  Va.  380. 

The  trial  of  the  issue  having  been  submitted  to  the  judge  in 
lieu  of  a  jury,  and  he  having  found  for  the  State  and  given 
judgment  accordingly,  the  judgment  is  reversed  and  judgment 
entered  for  the  defendant. 

Reversed. 


CHARLESTON. 


TiBBS  i;.  ZiBKLB  et  als. 


Submitted  January  26,  1904.     Decided  February  16,  1904. 
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1.  Land — Pov^er  to  SeHt-Optian. 

The  written  power  to  sell  land  does  not  Include  the  power 
to  option  unless  so  expressed,     (p.  68). 

2.  Land — Option  not  Binding  on  Land  OvonerB, 

An  option,  not  authorized  by  a  written  power  to  sell,  it  not 
binding  on  the  land  owners  or  a  co-agent  under  such  opwer  to 
sell  without  express  ratification,     (p.  64). 

3.  laKsn— Co-Agent — FvxchoBe. 

A  co-agent  under  a  power  to  sell,  is  not  bound  by  an  un- 
authorized option,  not  given  or  ratified  by  himself,  and  if  he 
purchase  the  land  for  himself,  he  cannot  be  held  as  a  trustee 
for  the  claimant  under  such  option,     (p.  64). 

4.  Land — Option  when  Revocable. 

An  option  given  for  a  valuable  mone^  consideration  cmmot 
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be  revoked  until  the  time  limit  therein  has  expired.  If  such 
option  is  T^ithout  consideration,  it  may  be  withdrawn  or  revoked 
at  any  time  before  acceptance,     (p.  54). 

5.  Land — Option  when  Enforceable. 

An  option  given  without  authority  while  not  binding  on  th« 
land  owners  who  did  not  authorize  or  ratify  it,  is  binding  and 
enforceable  against  the  optioner  whose  land  is  included  therein, 
(p.  55). 

6.  Land — Purchaser  for  Valtie  toithout  Notice. 

A  person  who  has  taken  an  option  upon  land,  but  has  not 
paid  the  purchase  money  in  full,  is  not  a  purchaser  for  value 
without  notice,     (p.  55). 

Appeal  from  Circuit  Court,  Barbour  County. 
Bill  by  R.  B.  Tibbs  against  A.  D.  Zirkle  and  others.     Decree 
for  defendants,  and  plaintiff  appeals. 

Feversed  in  Part. 

Ice  &  Ice  and  W.  S.  Meredith^  for  appellant. 
W.  T.  George  and  E.  D.  Talbott,  for  appellees. 

Dent,  Jvdoe  : 

This  is  a  suit  for  specific  performance  instituted  in  the  circuit 
court  of  Barbour  county  by  K.  B.  Tibbs,  plaintiff,  against  A.  D. 
Zirkle  ct  al.,  in  which  the  circuit  court  decreed  specific  per- 
formance against  A.  D.  Zirkle  individually,  but  refused  it 
against  X.  G.  Keim  and  the  otlicr  defendants.  The  plaintiff 
appeals. 

Tlie  suit  is  founded  on  the  following  optional  contract: 
"This  agreement  witnesseth:  That  A.  D.  Zirkle,  attorney, 
in  fact  party  of  the  first  part,  for  and  in  consideration  of  the  sum 
of  one  dollar,  the  receipt  of  which  is  hereby  acknowledged,  do 
hereby  sell  and  convey  to  K.  C.  Dunnington  &  Co.,  party  of  the 
second  part,  heirs  and  assigns,  the  right  to  purchase  all  the 
coal  except  from  one  to  three  acres  of  each  of  the  sixteen  farms 
hereby  represented  in  and  under  that  certain  tract  of  land  in 
Valley  District,  Barbour  County,  W.  Va.,  bounded  by  lands  of 
X.  T.  Arnold,  on  East,  Xorth  by  P.  Monahon  and  O'Brien  ' 
tract,  on  West  bv  Middle  Fork  River,  on  the  South  by  Middle 
Fork  Eiver  and  X.  T.  Arnold  and  containing  eighteen  hundred 
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acres,  more  or  less,  together  with  the  right  to  mine  and  remove 
every  part  of  the  same  without  being  required  to  provide  for  the 
support  of  overlying  strata  or  surface,  and  without  being  liable 
for  any  injury  to  the  same  or  to  anything  therein  or  thereon 
by  reason  thereof  and  with  all  reasonable  privileges  for  ventilat- 
ing, pumping  and  draining  the  mines,  together  with  the  free 
and  uninterrupted  right  of  way  into  and  through  said  lands  and 
to  build,  keep  and  maintain  roads  and  ways  in  and  through  said 
mines  forever,  for  the  transportation  of  said  coal,  etc.,  and  of 
coal  and  other  things  necessary  for  mining  purposes  from  and 
to  other  lands. 

"For  which  the  parties  of  the  second  part,  their  heirs  or 
assigns,  shall  pay  eighteen  dollars  per  acre  for  each  and  every 
acre  of  coal,  no  allowance  being  made  for  out  crop  as  follows : 
Eighteen  hundred  dollars  within  sixty  days  after  this  date,  the 
balance  on  or  before  the  3rd  day  of  May,  1903,  and  it  is  agreed 
that  said  second  party  shall  pay  expenses  of  survey,  abstracting 
of  titles,  etc.,  and  further  the  party  of  the  first  part  reserves 
the  right  to  bore  through  said  coal  for  oil  and  gas  and  to  mar- 
ket same  with  being  liable  for  damage. 

"A  good  deed,  clear  of  all  encumbrances,  with  a  general  war- 
ranty to  be  made  to  said  second  parties,  heirs  or  assigns  when 
so  notified  bv  said  second  party. 

'It  is  expressly  understood  and  agreed  that  if  the  said  coal  is 
not  accepted  and  paid  for  by  the  party  of  the  second  part, 
heirs  or  assigns,  on  or  before  the  3rd  day  of  May,  1903,  this 
agreement  may  be  considered  rescinded  and  neither  party  shall 
be  bound  thereby.  And  it  is  agreed  that  if  the  said  1800  dol- 
lars is  not  paid  on  or  before  the  3rd  day  of  March,  1903,  this 
contract  is  null  and  void,  further,  if  said  payment  is  made  and 
the  balance  $17.00  dollars  per  acre  not  paid  on  or  before  the  3rd 
day  of  May,  1903,  this  contract  is  null  and  void  and  said  pay- 
ment is  a  forfeiture. 

'In  witness  whereof,  the  said  parties  have  hereto  set  their 
hands  and  seals  this  3d  day  of  January,  A.  D.  1903. 

''Signed,  sealed  and  delivered  in  the  presence  of  A.  D.  Zirkle, 
Attorney  in  Fact.     (L.  S.). 

''Attest:     C.  Morris.'^ 

This  option  was  assigned  to  the  plaintiff,  who  claims  he  fully 
conformed  to   all  the  stipulations  thereof.    The    option    is 
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claimed  to  have  been  executed  by  virtue  of  the  following  power 
of  attorney : 

"Be  it  remembered  that  we  the  undersigned  hereby  appoint 
A.  D.  Zirkle  to  sell  our  coal,  except  enough  for  domestic  use,  and 
hcTdhy  give  him  power  of  attorney  to  make  said  sale,  not  to  sell 
for  loss  than  $15.00  per  acre  and  give  him  full  control  of  said 
pal(»,  and  we  agree  to  abide  by  the  said  sale  that  he  may  make ; 
and  we  further  agree  to  let  him  manage  the  sale  and  have  the 
power  to  make  said  sale  as  long  as  he  thinks  there  is  a  chance 
to  soil,  and  we  further  agree  to  pay  the  said  A.  D.  Zirkle  reason- 
able compensation  for  his  time  and  his  expense  for  making  sale 
as  aforesaid  if  he  make  said  sale,  but  if  he  fail  to  make  the  said 
sale  no  compensation  is  to  be  paid  the  said  A.  D.  Zirkle  for  his 
time  and  expenses  except  agreed  upon  by  the  majority  of  the 
undersigned,  and  we  further  agree  to  give  him  all  the  time 
necessary  to  make  tests  or  opening  and  also  not  to  interfere  with 
any  sale  that  may  be  pending  if  he  thinks  there  is  a  chance  to 
sen. 

"Witness  our  hand  this  14th  day  of  September,  1900.  Jacob 
Zirkle,  400  A.  Patrick  McGinnis,  156  A.  Bridget  Caughlin, 
102  A.  H.  W.  Goss,  110  A.  D.  T.  Goss,  45  A.  Lewis  Zirkle, 
200  A.  N.  Eohrbaugh,  70  A.  B.  F.  Wiseman,  180  A.  G.  C. 
Wiseman,  20  A.  Valeria  Wilson,  50  A.  A.  B.  Wilson,  150  A. 
M.  E.  Gower,  GO  A.     A.  D.  Zirkle,  100  A.     J.  D.  Zirkle.  110  A." 

The  defendant  Keim  between  the  22d  of  January,  1903,  and 
the  10th  of  February,  1903,  took  options  on  the  coal  of  A.  D. 
Zirkle,  Lewis  Zirkle,  Xathan  Eohrbaugh,  Henry  W.  Goss,  A.  B. 
Wilson,  B.  F.  Wiseman,  Anna  Goss,  Jacob  Zirkle,  Margaret  E. 
Gowen,  J.  T).  Zirkle,  G.  C.  Wiseman  and  Valeria  Wilson,  and 
paid  a  down  payment  on  the  purchase  money  to  each,  which  was 
forfeitable.  Xone  of  Keim's  optioners  had  actual  notice  of  the 
plaintiff's  option  prior  to  the  date  of  Keim's  options.  Wliilo 
Zirkle,  whose  deposition  alone  is  taken  in  behalf  of  defendant 
Keim,  testifii\s  tliat  Keim  did  not  have  notice  of  such  option,  he 
admits  that  there  was  a  contract  between  himself  and  Keim  at 
the  time  the  option  was  taken  by  which  Keim  was  interested  in 
such  option,  and  if  the  same  matured  into  a  sale  he,  Keim,  was 
entitliHl  to  share  ecjually  with  Zirkle  in  the  profits  of  the  sale,  and 
about  the  time  and  just  previous  to  the  taking  of  the  options  by 
Keim,  with  Zirkle's  assistance,  Zirkle  endeavored  to  get  the  op- 
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tionors  to  abandon  their  options,  thus  plainly  showing  that 
Zirkle  was  working  in  Keim's  interest  and  no  doubt  with  the 
full  knowledge  and  approval  of  Keim. 

So  the  important  questions  in  this  case  are  narrowed  down  to 
two;  First.  Did  Zirkle's  power  of  attorney  authorize  him  to 
execute  the  plaintiff's  options?  Second.  Did  Keim  occupy 
such  a  relation  toward  the  plaintiff  as  prevented  him  from  tak- 
ing advantage  of  Zirkle's  lack  of  authority  to  execute  such  op- 
tion? 

If  it  had  been  shown  that  Keim  had  done  anything  to  ratify 
or  approve  of  the  Zirkle  option,  or  that  Zirkle  was  interested  in 
Keim's  options  a  different  case  would  have  been  presented.     But 
there  is  no  evidence  other  than  suspicious  circumstances  directly 
opposed  by  Zirkle's  evidence  tending  to  prove  Zirkle's  interest  in 
Keim's  options,  while  the  fact  that   Keim   took    these   options 
shows  that  he  did  not   approve   or   ratify   Zirkle's   option.     If 
Zirkle  had  authority  under  his  power  of  attorney  to  execute  the 
option,  Keim  under  his  contract  with  Zirkle  bv  which  he  was 
to  have  an  equal  interest  in  such  power  of  attorney,  would  have 
been  equally  bound  with  Zirkle  by  such  option  as  tliey  would 
have  Ixen  mutually  interested  therein.     But  if  Zirkle  exceeded 
his  authority  in  the  execution  of  such  option  then  Keim  would 
be  no  more  bound  thereby  than  the  land  ownc^rs,  and  this  could 
onlv  be  bv  ratification  thereof.     The  land  owners  stand  indiffer- 
ent  in  this  suit,  and  their  failure  to  answer  the  bill  and  deny 
its  allegations  might  be  deemed  a  willingness  on  their  part  to 
ratify  the  plaintiff's  option,  but  this  they  could  not  do  without 
Keim's  consent  after  the  execution  of  his  options.     We  cannot 
hold  otherwise  than  that  Zirkle  exceeded  his  authority  under  his 
power  of  attorney  in  executing  plaintiff's  option,  for  he  was  only 
authorized  to  make  sale,  while  an  option  is  not  a  sale,  although 
it  may  eventuate  in  a  sale.     For  the  time  being  it  prevents  a 
sale,  it  matters  not  what  the  event  thereof  may  be,  and  if  Zirkle 
had  authority  to  give  an  option  for  thrc^e  months,  he  had  the 
right  to  extend  such  option  for  three  years,  and  in  this  manner  he 
might  indefinitely  tie  up  the  property  and  prevent  instead  of 
f^ecuring  a  sale  thereof.     This  certainly  was  not  had  in  view  by 
the  land  owners  when  they  authorizcnl  Zirkle  to  make  sale  for 
them.     Those  dealing  'with  Zirkle  must  take  notice  of  the  extent 
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of  his  power.     1  Am.  &  En.  En.  Law  (2d  Ed.)  1010;  Field  r. 
Small  17  Col.  386;  Di/er  v.  Duffy,  39  W.  Va.  148. 

Zirkle's  option  being  without  authority,  neither  Keim  nor  the 
land  owners  were  bound  by  it  and  without  waiting  to  see  whether 
it  would  result  in  a  sale,  they  had  the  right  to  repudiate  it  and 
enter  into  any  other  arrangement  either  between  themselves  or 
others  for  the  option  or  sale  of  their  coal.  Keim  held  no  con- 
fidential relation  whatever  towards  the  plaintiff  in  so  far  as  the 
unauthorized  option  was  concerned.  It  would  have  been  other- 
wise had  Zirkle  made  a  sale  instead  of  giving  an  option,  as 
Keim  would  have  been  bound  thereby  by  reason  of  his  contract 
with  Zirkle.  Keim  was  in  no  sense  the  agent  of  the  plaintiff 
and  was  under  no  obligation  of  duty  towards  him,  Keim  was 
not  bound  to  ratify  Zirkle's  option  nor  await  its  consummation. 
1  he  option  gave  plaintiff  no  vested  interest  in  the  land,  but  was 
a  mere  right  to  purchase  within  a  limited  time,  binding  only 
upon  Zirkle.  Keim  was  not  in  duty  bound  to  make  it  good. 
1  Perry  on  Trust,  s.  206,  p.  301;  Farley  v.  Kitson,  27  Minn. 
102,  at  p.  105. 

The  plaintiff  not  being  entitled  to  be  substituted  to  Zirkle's 
rights  under  his  power  of  attorney  since  his  "option*^  was  in 
nolation  thereof,  he  is  not  entitled  to  be  substituted  to  any  of 
the  rights  that  Zirkle  might  have  by  virtue  of  his  contract  with 
Keim.  The  option  is  not  binding  on  Keim  and  could  not  be 
made  so  by  substitution  so  as  to  make  Keim  plaintiff's  agent  or 
trustee  in  taking  his  options.  The  power  of  attorney  was  bind- 
ing on  Keim  and  he  had  no  right  to  take  options  for  his  own 
benefit  without  Zirkle's  assent,  but  as  plaintiff  is  not  entitled  to 
enforce  such  power  of  attorney  against  the  land  owners  he  can- 
not enforce  it  against  Keim. 

Keim's  agency  grew  out  of  and  is  controlled  by  the  power  of 
attorney.  Plaintiff\s  rights  grow  out  of  and  are  controlled  by 
his  option,  and  he  acquired  no  vested  rights  under  the  power  of 
attorney  that  can  be  affected  by  Keim's  purchasing  in  disregard 
thereof.  Zirkle  was  under  obligation  to  and  no  doubt  could 
have  prevented  the  revocation  of  his  power  of  attorney  for  the 
time  limited  in  his  option,  but  he  had  no  legal  right  to  compel 
such  extension  and  his  acquiesence  in  the  revocation  thereof  im- 
poses no  binding  legal  duty  on  either  Keim  or  the  land  owners 
to  the  plaintiff.     Zirkle's  breach  of  duty  to  the  plaintiff,  though 
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fraudulent,  imposes  no  legal  duty  on  those  who  are  not  partici- 
pants in  such  fraud.  PlaintiflE's  rights  are  wholly  limited  to  his 
option  which  imposes  neither  express  nor  implied  legal  obliga- 
tion upon  Keim.  Hence  Keim  has  committed  no  breach  of 
legal  duty  he  owes  to  the  plaintiff  except  in  taking  an  option  on 
A.  D.  Zirkle's  one  hundred  acres  of  coal.  The  circuit  court  so 
decreed,  but  instead  of  cancelling  Keim's  option  as  a  cloud  on 
plaintiff's  title  or  reserving  the  right  to  do  so,  it  finally  and  com- 
pletely dismissed  the  bill  as  to  Keim,  thus  refusing  complete 
relief  between  the  parties.  Hotchkiss  v.  Fitzgerald  Plaster  Co., 
41  W.  Va.  357,  (23  S.  E.  B.  576).  While  th^  land  owners  ani 
Keim  were  not  bound  by  the  option,  Zirkle  is,  for  he  received  a 
money  consideration  therefor,  and  he  could  not  revoke  it  during 
the  time  limited.  The  law  is  otherwise  if  he  had  received  no 
consideration.  21  Am.  &  En.  En.  Law,  (2d  Ed.)  929;  Weaver 
V.  Burr,  31  W.  Va.  736 ;  Eclipse  OH  Co.  v.  South  Penn  Oil  Co., 
47  W.  Va.  84. 

The  plaintiff  complied  with  the  terms  of  the  option  and  ten- 
dered Zirkle  the  sum  of  $1,800.00,  the  full  cash  value  of  his  one 
hundred  acres  of  coal.  As  to  him  the  court  did  not  err  in 
decreeing  specific  performance.  The  court  did,  however,  err  in 
dismissing  the  bill  as  to  defendant  Keim,  as  he  held  a  recorded 
option  on  A.  D.  Zirkle's  coal,  and  as  he  has  not  paid  the  pur- 
chase money,  he  could  in  no  event  be  treated  as  an  innocent 
holder  for  value  without  notice.  Webb  v.  Bailey,  41  W.  Va. 
463.  His  option  should  therefore  be  cancelled  as  a  cloud  on 
plaintiff's  title  if  the  plaintiff  elects  to  take  the  Zirkle  coal. 

The  decree  will  therefore  be  reversed  in  so  far  as  it  dismisses 
the  bill  as  to  defendant  Keim  and  in  all  other  respects  affirmd, 
and  the  cause  is  remanded  to  the  circuit  court  for  further  pro- 
ceedings according  to  the  rules  and  principles  governing  courts 
of  equity.  The  reversal  is  at  the  costs  of  the  defendants  A.  D. 
Zirkle  and  N.  G.  Keim. 

Reversed  in  Part. 
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CHARLESTON. 


BUTHERFORD   V.    EUTHEEFORD. 

Submitted  September  10,  1903.— Decided  February  16,  1904. 

1.  CONTRA.CJT — Release, 

A  release  of  one  of  two  joint  contractors  releases  both.  (p.  59). 

2.  CoMPBOMiSE — Contract. 

A  compromise  of  a  controversy  Is  a  valuable  consideration  to 
sustain  a  contract     (p.  60). 

3     Contract. 

Consideration  of  a  contract.    What  is  valuable,     (p.  60). 

4.  Contract — Fraud. 

A  person  who  at  the  time  of  the  execution  of  a  release  knows, 
or  by  inquiry  might  know,  the  exact  nature  of  the  writing, 
cannot  invoke  his  own  neglect  to  ascertain  its  nature  to  im- 
peach it,  unless  imposed  on  and  misled  by  fraud,     (p.  62.) 

5.  Release. 

A  release  of  a  mere  personal  obligation  is  not  required  to  be 
recorded,     (p.  62). 

6.  Certificate — Recorded  Instrument. 

The  certificate  of  acknowledgment  of  a  writing  not  required  by 
law  to  be  recorded  is  no  evidence  of  its  execution,  and  is  not 
admissible  as  such.     ( p.  62 ) . 


Appeal  from  Circuit  Court,  Eandolph  County. 

Bill  by  John  E.  Kutherford  against  Wade  H.  Rutherford  and 
others.     Decree  for  plaintiff  and  defendants  appeal. 

Reversed. 
W.  B.  Maxwell,  for  appellants. 

Harding  &  Harding,  for  appellees. 

Brannon,  Judge  : 

John  E.  Eutherford  by  two  separate  deeds,  15th  March,  1887, 
conveyed  two  tracts  of  land  in  Randolph  county,  one  of  seventy- 
five  acres,  one  of  ninety-five  acres,  to  his  two  sons,  Samuel  W. 
Rutherford  and  Wade  Hampton  Rutherford  in  consideration, 
as  provided  in  the  deeds,  that  the  sons  would  support  and  bury 
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John  E.  Rutherford  and  his  wife.  The  wife  of  John  E.  Ruther- 
ford did  not  join  in  the  deeds.  She  died  in  1897.  (It  is  said 
by  counsel  on  both  sides  that  John  E.  Rutherford  was  killed  by 
a  train  of  cars  near  Grafton  since  the  decree  in  this  case).  At 
the  date  of  said  deeds  Samuel  W.  Rutherford  was  nineteen  and 
Wade  H.  Rutherford  five  years  of  age.  Samuel  W.  Rutherford 
married  and  brought  his  wife  to  the  home.  Trouble  in  ways  not 
necessary  to  be  detailed  here  arose  between  the  father  and  the 
son's  wife,  which  engendered  bad  feeling  between  father  and  son. 
Samuel  lent  little  or  no  help  to  his  parents.  Wade  H.  Ruthford 
still  lived  with  his  father,  and  lent  him  help  for  some  years,  when 
he  left  home,  driven  away,  as  he  says,  by  his  father.  Amid  these 
troubles,  on  5th  January,  1894,  a  writing  was  made  which  is  so 
verv  badlv  drawn  as  to  be  almost  unconstruable.  John  W. 
Rutherford  says  in  his  bill  that  finding  it  impossible  to  get  along 
with  Samuel  W.  Rutherford,  he,  the  father,  ''attempted  to  enter 
into"  this  contract.  So  he  moved  it  as  a  compromise.  His 
bill  says  so.  It  names  S.  W.  and  W.  H.  Rutherford  as  its 
formal  parties ;  but  they  and  their  father  and  mother  all  signed 
it.  It  imports  that  Samuel  W.  Rutherford  was  to  deed  W.  H. 
Rutherford  forty  out  of  ninety-five  acres,  and  keep  the  balance, 
and  he  was  to  relinquish  to  W.  H.  Rutherford  the  seventy-five 
acres.  It  declares  that  it  was  a  final  settlement  and  released  all 
responsibilities  between  the  parties.  The  parties  never  con- 
veved  under  this  contract.  Samuel  W.  Rutherford  and  his 
father  still  differed.  Later,  April  3,  1895,  a  written  contract 
appears,  signed  by  John  E.  Rutherford  and  Samuel  Rutherford, 
acknowledged  before  a  notary  and  recorded,  which  recites  that 
J.  E.  Rutherford  had  before  that  bound  S.  W.  Rutherford  to 
care  for  him  and  see  him  decently  buried,  and  it  released  S.  W. 
Rutherford  from  "all  said  incumberance  and  maintenance,''  and 
S.  W.  Rutherford  was  to  turn  over,  to  W.  H.  Rutherford  one 
black  mare,  and  the  writing  declared,  '%nd  this  is  a  final  settle- 
ment to  this  date  between  said  parties  of  J.  E.  Rutherford,  W. 
H.  Rutherford  &  S.  W.  Rutherford.*'  On  the  date  of  this  con- 
tract Samuel  W.  Rutherford  and  wife  made  a  deed  to  Wade 
H.  Rutherford  releasing  his  interest  in  the  seventy-five  acres, 
retaining  a  lien  to  require  Wade  H.  Rutherford  to  convey  to 
Samuel  the  ninety-five  acres.  Wade  H.  being  then  infant  and 
unable  to  convey.    On  16th  December,  1896,  Samuel  W.  Ruther- 
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ford  conveyed  the  ninety-five  acres  to  R.  V.  Shreve,  and  by  deed 
12th  Januarv,  1897,  Shreve  conveved  to  David  C.   Simmons. 
On  the  27th  March,   1897,  John  E.   Rutherford  brought  an 
equity  suit  in  Randolph  against  W.  H.  Rutherford,  Samuel  W. 
Rutherford,  Shreve  and  Simmons,  alleging  that  his  two  sons  had 
wholly  failed  to  support  him  and  his  wife,  as  stipulated  in  the 
conveyance  of  said  two  tracts  by  him  to  ^is  sons,  and  charging 
that  the  conveyances  by  Samuel  W.  Rutherford  to  Shreve  and 
by  Shreve  to  Simmons  were  made  with  fraudulent  intent  to 
defeat  his  rights,  and  asking  the  cancellation  of  the  two  deeds 
from  himself  to  his  sons,  and  the  deed  from  Samuel  W.  Ruther- 
ford to  Shreve,  and  that  from  Shreve  to  Simmons,  and  that 
said  land  be  restored  to  him.     In  October,  1901,  an  amended 
bill  was  filed.     The  original  charged  default  of  support  and 
abuse  by  Samuel  W.  Rutherford,  but  did  not  as  to  Wade  H. 
Rutherford,  but,  on  the  contrary,  admitted  that  Wade  H.  Ruth- 
erford had  to  some  extent  complied  with  his  obligation.     The 
amended  bill  charges  that  both  sons  had  failed  to  support  their 
father  or  mother,  and  had  cruelly  neglected   both.     This    bill 
states  the  death  of  the  mother.     John  E.  Rutherford  in  his  T)ill 
introduces  the  contract  of  release  into  the  case,  but  denies  that 
he  signed,  agreed  to  or  acknowledged  it.     The  answer  of  Samuel 
W.  Rutherford  relics  upon  it  as  a  release.     Wade  H.  Rutherford, 
being  an  infant,  filed  an  answer  by  guardian  ad  litem.     Shreve 
and  Simmons  filed  answers  denying  all  fraud  on  their  part, 
denying  any  right  in  John  E.  Rutherford  as  still  subsisting  in 
the  lands.     Depositions  were  taken.     The  ninety-five  acres  was 
in  woods, — Samuel  cleared  five  acres.     The  other  tract  poor. 
The  rental  value  only  $15.00  or  $20.00.     On  the  hearing  a  de- 
cree was  made  cancelling  the  two  deeds  from  John  E.  Ruther- 
lord  to  his  sons,  and  the  deed  from  Samuel  W.  Rutherford  to 
Shreve  and  the  deed  from  Shreve  to  Simmons.     Samuel  W. 
Rutherford  appealed,  and  Wade  H.  Rutherford  ha^^ng  reached 
majority  after  the  appeal  unites  in  it. 

Concede  that  the  sons  did  not  comply  with  their  obligation 
to  support  their  father  and  mother.  Did  not  John  E.  RutEer- 
ford  release  their  obligation  to  do  so?  The  parties  had  con- 
tention and  difference  about  it,  and  thev  made  the  contract  of 
compromise  of  5th  January,  1894.  John  E.  Rutherford  signed 
it.     For  what  reason?    His  elder  eon  was  married  and  living 
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to  himself,  but  the  younger  was  still  with  his  father.  The 
father  now  depended  on  him,  and  he  wanted  him  to  have  the 
seventy-five  acres  free  from  all  claim  on  the  part  of  Samuel  W. 
The  father  lived  on  it — did  so  all  the  while,  and  from  it  he 
and  the  younger  son  could  have  a  living.  By  this  contract  the 
younger  son  got  the  sole  title  to  the  seventy-five  acres  and  forty 
acres  out  of  the  ninety-five  acre  tract.  The  father  and  son 
could  look  to  both  for  bread.  The  father  assented  to  this  ar- 
rangement, because  his  bill  says  he  moved  the  contract,  and  he 
signed  it.  The  writing  says  that  it  was  a  final  settlement  and 
released  all  responsibilities  between  both  parties.  It  was  drawn 
by  a  very  illiterate,  incompetent  hand ;  but  it  declares  that  it  is 
final  settlement  of  all  responsibilities,  and  the  father  signing  it, 
it  could  allude  to  nothing  else,  as  to  him,  but  the  release  of  the 
obligation  of  Samuel  W.  Rutherford  to  support  him. 

By  it  the  seventy-five  acres  was  freed  from  claim  by  Samuel 
in  favor  of  Wade,  and  Wade  got  forty  acres  of  the  other  tract, 
and  in  consideration  thereof  the  father  forewent  his  demand  for 
support.  The  release  of  Samuel  operated  to  release  Wade,  be- 
cause the  release  of  one  of  two  joint  contractors  releases  both. 
3  Minor's  Inst.  213.  Strife  went  on,  and  later  comes  the  com- 
promise contract  of  3d  April,  1895,  releasing  Samuel  from  all 
obligation  of  support,  and  its  language  further  released  Wade, 
in  addition  to  the  release  by  operation  of  law.  But  John  E. 
Rutherford  denies  that  he  ever  executed  it,  or  that  he  thereby 
agre(»d  to  release.  This  denial  is  repelled  by  the  fact  that  he  did 
by  this  second  compromise  only  what  he  did  by  the  first,  released 
support.  I  use  that  first  contract  to  corroborate  the  probability 
that  he  did  make  the  second  compromise^ because  it  only  does,  as 
to  him,  what  the  first  did.  We  need  not  discuss  how  far  the 
second  abrogates  the  first,  because  as  to  John  E.  Rutherford 
they  both  do  the  same  thing,  that  is,  release  the  obligation  of 
maintenance  or  support.  Wliat  are  the  rights  of  the  two  sons 
under  them,  as  between  themselves,  is  not  involved.  It  is  said 
that  this  second  contract  is  based  on  no  consideration.  In  the 
first  place,  it  was  a  compromise.  That  it  had  this  character  the 
bill  shows,  for  it  says  that  amid  the  difficulty  the  plaintiff  at- 
tempted to  make  it.  The  evidence  plainly  shows  it  to  be  a  com- 
promise. If  made,  it  surely  was  made,  as  bill  and  evidence 
show,  as  a  compromise.     That  makes  the  consideration  sufficient 
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and  favored  in  law.  Zatie  v.  Zane,  6  Munf.  406.  Compromise 
of  a  colorable  claim  is  a  valuable  consideration.  3  Minor's 
Inst.  133.  But,  in  addition,  the  same  page  shows  that  a  valu- 
able consideration  is  "a  benefit  to  the  party  promising,  or  to  a 
third  person  at  his  request,  or  an  injury,  loss,  charge,  or  incon- 
venience, or  the  risk  thereof  to  the  party  promised."  Now,  ap- 
plying this  law,  John  E.  Eutherford  got  the  benefit,  and  his 
son  the  loss,  of  a  mare  which  by  the  contract  was  conveyed  to 
W.  H.  Rutherford,  at  John  E.  Rutherford's  request,  as  shown  by 
the  fact  that  he  himself  signed  the  contract  and  when  he  was 
told  by  his  son  to  come  out  of  the  house  (where  the  contract  was 
written)  and  get  the  mare,  he  told  Samuel  to  deliver  her  to 
Wade.  In  further  addition,  at  that  same  time  Samuel  made  a 
deed  to  Wade  for  his  interest  in  the  seventy-five  acres.  John  E. 
Rutherford  was  present  and  knew  this.  It  was  the  same  trans- 
action. This  was  a  consideration,  as  Samuel  suffered  a  loss 
thereby.  And  this  was  to  the  expected  benefit  of  the  father, 
because  he  wanted  Wade  to  have  sole  ownership  of  the  75  acres 
and  the  mare,  that  they  both  might  have  support  from  them. 
It  is  said  that  Samuel  did.  not  own  the  mare.  He  claimed  her, 
had  her  in  his  sole  possession,  the  evidence  proves  his  right  to 
her,  and  if  not,  it  is  sufficient  to  say  that  the  contract  treated 
the  mare  as  his,  and  compromised  conflicting  claim  to  her. 
But  John  E.  Rutherford  savs  ho  did  not  execute  the  contract. 
Facts  above  stated  render  it  highly  probable  that  he  did. 
The  oral  evidence  added  makes  it  clear  that  he  did.  It  greatly 
preponderates  to  this  conclusion.  George  L.  Shreves  says  that  a 
few  davs  before  the  contract  was  made  he  met  John  E.  Ruther- 
ford  on  the  road  and  the  trouble  between  him  and  his  son  Sam- 
uel  was  talked  about,  and  Rutherford  said  he  would  release  his 
life  maintenance  to  Sam  if  he  would  give  Hampton  a  certain 
black  mare  he  had,  and  that  he,  Shreves,  told  Rutherfor8  he 
knew  Samuel  would  do  so,  if  Hampton  would  take  the  lower 
tracts  and  give  Samuel  the  upper,  and  Rutherford  said  he 
would  do  that.  Shreves  said  that  from  this  the  contract  and 
deed  originated.  So  they  did.  The  contract  was  but  its  re- 
sult When  we  know  of  this  conversation,  it  is  unreasonahle  to 
say  that  John  E.  Rutherford  did  not  sign  the  contract.  But  by 
no  means  is  this  all.  The  parties  all  met  soon  after  at  a  store. 
Ira  Shockey  drafted  contract  and  deed,  and  as  notary  took  and 
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certifiod  the  acknowledfifmeTit  of  the  parties  to  them,  among 
them  John  E.  Rutherford.  He  swears  that  John  E.  Rutherford 
after  the  contract  had  Ixen  read  to  him,  said  his  hand  was  so 
stiff  that  he  could  not  sign  it,  and  requested  Shreves  sign  it  for 
him,  which  ho  did.  Shockey  says  the  paper  was  read  to  him 
both  before  and  after  Rutherford  signed  it,  and  that  he  acknowl- 
cnlged  it  before  him  as  notary.  Shreves  swears  that  he  at 
Rutherford's  request  signed  it  for  him.  When  asked  if  he  was 
pres€*nt  when  Rutherford  acknowledged  the  paper,  he  said  he 
was  not  sure,  but  thinks  he  was.  Albert  Skinner  swears  that 
ho  was  present,  and  heard  the  contract  read  and  acknowledged 
before  the  notary,  and  Rutherford  made  no  objection  to  it.  R. 
O.  Zirkle  swears  that  after  the  contract  he  asked  Rutherford 
why  he  gave  np  his  maintenance  for  the  mare,  and  he  replied 
that  he  wonld  rather  have  the  mare  than  nothing,  thus  admit- 
ting the  contract.  Against  all  this  evidence  alone  stands 
Rutherford's  oath  denying  that  he  signed  or  authorized  the 
signing  of  the  contract,  by  general  language.  True,  there  is  a 
George  W.  Skinner,  who  says  he  was  present  when  the  contract 
was  drawn,  and  that  Rutherford  did  not  agree  to  it,  and  that  he 
did  not  in  his  presence  ask  any  one  to  sign  for  him.  This  can 
he  plausibly  explained  in  this  way.  Wade  H.  Rutherford  was 
an  infant,  and  in  the  deed  to  him  from  Samuel  for  the  latter's 
interest  in  the  seventv-five  acres  Samuel  retained  a  lien  to  secure 
the  conveyance  to  him  by  Wade  when  twenty-one  of  the  ninety- 
five  acres.  Against  this  lien  Shockey  says  that  John  E. 
Rutherford  raised  objection,  and  John  E.  himself  states  so,  and 
according  to  both  Shockey  and  Rutherford  that  was  his  only 
objection.  That  was  not  an  objection  to  the  contract,  but  to 
the  deed.  The  lien  was  reasonable,  and  Shockey  says  that  when 
fully  explained  to  Rutherford  he  was  satisfied.  It  lends  aid 
to  all  the  abo^e  when  Rutherford  admits  that  he  did  tell  Samuel 
he  would  yield  the  forty  acres  which  by  the  first  contract  Samuel 
was  to  concede  Wade  out  of  the  ninety-five  acres,  if  Samuel 
would  give  up  the  mare.  It  shows  he  agreed  to  the  second  con- 
tract. Thus  we  find  that  that  release  contract  was  made.  We 
cannot  annul  solemn  written  instruments  by  mere  arbitrary 
will,  or  sympathy  or  prejudice.  People  ought  not  sign  them, 
if  they  do  not  assent.  One  who  signs  a  document  cannot  say  he 
did  not  understand  its  import  or  effect.    If  he  knows,  or  by  in- 
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quiry  might  know,  its  nature,  he  cannot  invoke  his  neglect  to 
impeach  it  by  calling  his  own  neglect  some  one  else's  fraud. 
Dixan  V.  Wilniington,  1  Am.  &  Eng.  Dec.  in  Eq.  110;  Bishop 
on  Contracts  s.  34G;  Sintze  v.  B.  &  0.  Co,,  32  Am.  St.  R.  378. 
The  plaintiff  in  his  bill  and  evidence  says  he  cannot  read  or  write, 
thus  intimating  that  he  did  not  know  the  contents  of  the  con- 
tract; and  so  the  law  just  given  would  apply;  but  it  is  not 
needed,  because  his  bills  say  that  though  he  could  not  read,  still 
he  ascertained  fully  the  nature  of  the  paper,  and  disagreed  to  it. 
So  he  states  as  a  witness.  He  does  not  plead  ignorance  of  the 
paper,  but  throws  himself  in  the  face  of  four  witnesses  and  cir- 
cumstances confirming  them  by  simply  declaring  he  did  not  sign 
the  paper.  He  cannot  plead  infirmity  of  age.  He  was  but 
fifty-five  when  he  made  the  deeds,  and  sixty-three  when  he  made 
the  releases. 

These  views  render  it  unnecessarv  to  consider  whether  the 
sons  did  their  duty.  But  it  may  be  said  that  the  father  could 
not  expect  much  when  he  conveyed  the  land  to  mere  children. 
And  he  was  very  quarrelsome  and  hard  to  please.  His  son  Sam- 
uel swears  he  drove  him  away  by  calling  his  wife  vile  names. 
The  other  son  swears  his  father  drove  him  from  home,  threw  his 
clothes  into  the  yard,  told  him  to  leave,  only  because  jealous  of 
his  attention  to  a  woman  living  with  them. 

It  is  proven  that  Samuel  told  his  father  that  his  door  was 
open  to  him,  to  come  and  he  would  be  welcome.  So,  it  reason- 
ably appears  that  the  father  was  not  blameless.  But  investiga- 
tion of  this  is  useless.  The  father  originally  conveyed  the  land 
to  his  sons  to  avoid  an  expected  demand  against  him,  according 
to  his  own  evidence,  and  this  would  forbid  relief  to  him  in  a 
court  of  equity.  Counsel  raises  the  legal  question  whether  the 
release  is  a  recordable  paper  by  suggesting  that  as  it  is  its 
acknowledgment  cannot  be  denied,  on  principles  given  in 
Pickens  v.  KniseJy,  29  W.  Va.  1.  The  obligation  of  support  is 
only  a  personal  one.  Xo  lien  is  retained  in  the  deeds  for  its 
performance.  The  release  is  not  a  paper  required  to  be 
acknowledged  and  recorded  by  Code,  chapter  74,  section  5  of 
chapter  7G.  No  statute  is  cited  to  sustain  the  suggestion.  If  a 
paper  is  not  one  required  to  be  recorded,  or  though  it  is,  if  it  is 
not  so  certified  as  to  acknowledgement  as  to  authorize  it  to  be 
recorded,  the  recordation  has  no  legal  force,  and  hence  the  certi- 
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ficate  of  acknowledgement  is  not  evidence  to  prove  the  execu- 
tion of  the  paper,  and  it  can  be  denied.  The  certificate  is  hear- 
say and  not  competent  evidence.  24  Am.  &  Eng.  Ency.  L.  141 ; 
Carr,  J.,  in  Ben  Y.Peete,  2  Rand.  p.  543;  Braxton  v.  Bell,  92 
Ya.  229;  Lee  v.  Tapscott,  2  Wash.  280;  Fleshnum  v.  IIolnKm, 
27  W.  Va.  728. 

Decree  reversed  and  suit  dismissed. 

Reversed. 


CHARLESTON. 

Tyree  v.  Virgima  Insurance  Co. 

Submitted   September  5,   1903.     Decided   February    16,   1904. 

1.  Hf.sband  and  Wife. 

A  hxt-iband  living  with  his  wife  in  a  house  which  is  on  her 
separate  estate  land  has  no  insurable  Interest  therein,     (p.  65). 

2 .  I X  SI  :ra  N  CE — Fraud. 

m 

A  faUe  statement  by  an  applicant  for  insurance  to  the  agent 
that  su-^h  applicant  is  sole  and  absolute  owner  of  the  house,  the 
agent  not  knowing  the  contrary,  avoids  the  policy,     (p.  66). 

3.        I-NSURANCE. 

An  inEurance  policy  provides  that  "if  the  title  or  interest  of 
assured  is  less  than  the  entire,  absolute,  unconditional,  unin- 
cumbered, fee  simple  ownership"  the  insurance  company  shall 
not  be  liable  under  the  policy.  Such  provision  is  reasonable, 
and  if  the  insured  has  not  such  title  or  interest,  no  recovery 
can  be  had  on  the  policy,     (p.  68). 

Error  to  rirciiit  Court,  Greenbrier  County. 

Action  by  W.  F.  Tyree  against  the  Virginia  Fire  &  Marine 
Insurance  Company.  Judgment  for  plaintiff.  Defendant 
brings  error. 

Reversed, 

Williams  &  Dice,  for  plaintiff  in  error. 

Gilmer  &  Gilmer  and  Preston  &  Wallace,  for  defendants 
in  error. 
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Brannon,  Judge: 

Virginia  Fire  Insurance  Company  issued  a  policy  to  W.  F. 
Tyree  insuring  a  house  and  some  furniture.  The  policy  is  in 
Tyree's  name.  The  policy  contains  a  clause  that  the  company 
should  not  be  liable  under  it  "if  the  title  or  interest  of  assured 
is  less  than  the  entire,  absolute,  unconditional,  unincumbered 
fee  simple  ownership"  in  Tyree.  The  land  was  the  separate 
estate  of  his  wife.  He  built  the  house  upon  it  at  his  own  ex- 
pense, and  lived  in  it  with  his  wife.  When  Tyree  applied  to  the 
agent  for  insurance,  Tyree  says  he  said  to  the  agent,  "I  want  my 
house  insured,"  but  the  agent  did  not  interrogate  him  as  to  his 
title.  There  is  controversy  only  as  to  the  loss  from  destruction 
of  the  dwelling  house.  The  company  tendered  return  of  the 
premium.  Tyree  brought  suit  on  the  policy,  recovered  verdicf 
and  judgment  for  $1,875  of  the  $2,000  insurance  on  the  house, 
and  the  company  brought  the  case  to  this  Court. 

A  vital  question  is:  Had  Tyree  an  insurable  interest  in  the 
dwelling  house,  it  being  his  wife's  separate  estate?  I  am  per- 
plexed upon  the  question.  'It  has  become  a  fixed  rule  of  insur- 
ance law  that  the  assured  must  have  an  interest  of  some  kind  in 
the  subject  matter  of  insurance,  whether  property  or  life.  Two 
reasons  may  be  assigned  for  this  rule.  In  the  first  place,  it  is 
inexpedient  that  a  contract  so  necessary  for  the  protection  of 
legitimate  business  should  be  prostituted  to  illegal  uses  as  a 
mode  of  speculation;  and  in  the  second  place,  it  is  opposed  to 
public  policy,  because  demoralizing  to  the  insured,  that  he 
should  be  permitted  to  enter  into  any  contract  under  which  he 
would  have  an  interest  in  the  destruction  of  the  subject  matter 
rather  than  in  its  preservation."  16  Am.  &  Eng.  Ency.  Law, 
846. 

"When  there  is  no  interest  at  all  to  be  protected,  a  policy  will 
be  invalid,  as  counter  to  the  spirit  and  purpose  of  the  contract, 
as  well  as  against  public  policy."  ^^hen  the  insured  has  noth- 
ing to  lose,  but  everything  to  gain,  by  the  event  insured  against, 
it  would  be  dangerous  and  demoralizing  to  subject  the  insured 
to  so  great  a  temptation  to  destroy  the  property  or  the  life  upon 
which  the  insurance  is  effected."  May  on  Ins.  ss.  74,  75.  "The 
question  whether  the  husband  has  insurable  interest  in  the 
wife's  property   must   depend,    in    great   mcasurCi    upon   the 
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statutes  of  the  several  states  by  which  the  rights  of  a  husband 
in  the  wife's  property  are  governed.  If  the  loss  of  the  property 
will  deprive  him  of  its  possession,  enjoyment  or  profits,  or  any 
certain  benefits  growing  out  of  it,  or  of  a  security  or  lien  therein, 
it  would  seem  that  he  has  an  insurable  interest  in  such  property. 
But,  on  the  other  side,  if  the  wife's  management  of  her  property 
is  not  limited;  if  she  may  control  absolutely  its  income;  if  she 
may  lease  it  without  his  consent,  and  her  lessee  may  expel  him 
from  possession;  if  during  her  lifetime  he  has  no  interest,  no 
inchoate  rights  therein,  nor  even  a  right  of  occupancy,  and  after 
her  decease  his  only  rights  would  be  acquired  by  descent,  and 
not  inchoate  which  would  be  perfected  thereby,  he  would,  on 
general  principles,  seem  to  have  no  such  pecuniary  interest  in  the 
preservation  of  her  property  as  would  constitute  an  insurable 
interest."  Joyce  on  Ins.  s.  1049.  Under  this  statement  it  is 
hard  to  sav  that  he  has  an  insurable  interest  in  this  state.  The 
wife  has  by  statute  power  to  lease,  taJce  all  rents  and  profits,  to 
her  sole  use,  and  the  husband  has  no  control  over  her  separate 
estate,  does  not  take  by  descent,  and  }ias  no  right  of  possession  by 
law  during  marriage,  and  lias  no  curtesy  initiate.  The  able 
jurist.  Judge  Cooley,  said  that  if  the  husband  could  insure  in 
his  own  name  his  wife's  property,  "it  is  manifest  that  any  person 
may  obtain  insurance  upon  property  without  any  right  in  it 
whatever;  he  has  but  to  disclose  the  facts,  and  the  policy,  though 
only  a  wager  policy,  will  be  as  legal  as  any  other.  But  such  a 
doctrine  is  at  war  with  the  fundamental  principles  of  insurance, 
which  require  that  a  person  shall  have  an  insurable  interest  be- 
fore he  can  insure;  a  T)olicv  issued  when  there  is  no  such  inter- 
c-st  is  void,  and  it  is  immaterial  that  it  is  taken  in  good  faith 
and  with  full  knowledge.  The  policy  of  the  law  does  not  admit 
of  such  insurance,  however  willing  the  partiees  may  be  to  enter 
into  it.  The  doctrine  of  waiver  has  obviously  nothing  to  do 
with  such  a  case.  The  agent  cannot  do  for  tlio  com]>any  by 
waiver  what  it  is  powerless  by  express  contract  to  do  for  itself; 
he  cannot  bv  waiver  invest  the  insured  with  an  interest  he  docs 
not  own.  There  was  occasion  to  consider  this  question  in 
Peori/i  V.  Ilfdl,  12  Mich.  202,  and  it  was  held  that  an  insurance 
of  partnership  property  by  one  partner  in  his  own  name  could 
not  be  made  to  embrace  the  interest  of  the  other  partner,  though 
it  was  written  by  the  agent  with  full  knowledge  of  the  fact. 
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The  reason  is  the  one  above  assigned.  It  is  not  competent  to 
write  an  insurance  where  an  insurable  interest  is  wanting.  The 
difficulty  is  inherent  in  the  case,  and  is  beyond  the  reach  of 
waiver.  It  is  proper  to  say  that  under  our  statute  the  husband 
has  no  control  whatever  over  his  wife's  property;  so  that  the 
question  arises  here  precisely  as  it  would  had  the  silver  been 
owned  by  a  stranger/'  So  was  the  decision :  Agricultural  his. 
Co.  V.  Montague,  38  Mich.  548.  This  holding  is  sustained  by 
Trott  V.  Woolwich  Co.,  83  Me.  3.62,  holding  that  a  policy  issued 
on  a  dwelling  in  the  name  of  the  husband  when  title  was  in  his 
wife,  the  company  not  being  informed  that  he  was  not  the  owner, 
is  void.  The  reasons  are  fully  stated  in  Clark  v.  Dwelling-house 
Ins.  Co.,  81  Me.  373.  "The  Married  Women's  Acts  take  away 
from  the  husband  all  right  to  the  possession  or  control  of  the 
wife's  separate  estate.  He  has  no  present  right  of  enjoyment, 
no  interest  in  the  rents.  A  policy  of  insurance  secured  thereon 
by  the  husband,  who  has  no  insurable  interest  therein,  is  unen- 
forceable." Trades  Ins.  Co.  v.  Newman,  120  Ind.  554. 
Traders  Ins.  Co.  v.  Bair^adiff,  45  N.  J.  Law  543,  is  to  the  re- 
verse. American  Central  Co.  v.  McLanaHian,  11  Kansas  533, 
cited  to  the  contrary,  is  not  so,  as  the  policy  was  got  by  the  hus- 
band as  his  wife's  agent  for  the  benefit  of  both,  though  in  his 
name,  and  the  insurer  was  aware  of  the  facts.  Merriit  v. 
Hughes,  42  Iowa  11,  is  cited  on  this  side,  but  the  court  said  the 
husband  was  by  the  Iowa  code  entitled  to  hold  possession  against 
his  wife's  will.  In  this  state  he  is  on  her  property  not  by  bind- 
ing law,  but  by  love  and  sufferance — ^has  no  legal  tenure. 
Rorsch  V.  Dwelling  Co.,  7  L.  R.  A.  806,  is  a  case  where  the  hus- 
band had  the  entire  beneficial  use  and  possession,  had  paid  for 
the  land,  managed  it  exclusively,  took  exclusive  control  of 
rents  and  profits,  and  had  an  agreement  with  his  wife  that  she 
would  convey  the  land  to  him  on  request.  He  thus  owned  the 
land.  So,  where  he  has  lien  on  her  land.  Eohrharh  v.  Gcr- 
manm  Co.,  20  Am.  "R.  451.  The  case  of  Mutual  Ins.  Co.  v. 
DeaJr,  79  Am.  D.  673,  is  no  support  for  the  husband's  insurable 
interest,  because  in  it  he  had  a  marital  estate.  It  is  so  stated. 
Clark  V.  Fireman's  Ins.  Co.,  18  La.  (0.  S.)  431,  does  not  sup- 
port the  claim,  because  the  opinion  says  that  by  the  law  of 
Louisiana  the  husband  has  control  and  management  of  his  wife's 
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personalty.  Cohn  v.  Va,  Ins.  Co.,  3  Hughes  272,  cited  in  Joyce 
on  that  side,  is  a  case  where  the  husband's  action  was  defeated 
on  the  pleadings,  the  court  saying  he  could  only  insure  his  "right 
to  use"  the  wife's  personalty,  thus  implying  that  he  could  not 
insure  the  property.  Of  course,  he  can  insure  where  he  has 
curtesy;  hut  he  has  no  estate,  only  an  expectancy  of  curtesy  like 
a  child.  McNeeJy  v.  Oil  Co.,  52  W.  Va.  616.  I  see  no  case, 
except  the  New  Jersey  case,  holding  that  the  husband  has  an 
insurable  interest  except  under  special  circumstances  giving  him 
a  right  in  the  property.  An  insurance  company  wants  to  insure 
the  person  who  has  vested  property  right,  which  will  move  him 
to  protect  it,  not  one  who  has  no  motive  to  protect  it.  In  the 
latter  case  the  insurance  tempts  him  to  burn  the  property.  A 
husband  may  want  to  get  money  from  his  wife's  property  for  his 
own  use.  If  he  could  insure  her  house,  this  would  be  an  easy 
way  to  accomplish  the  very  thing  which  the  law  seeks  to  frus- 
trate by  demanding  a  property  right  in  the  insured.  In  this 
case  it  is  charged  that  Tyree  set  fire  to  the  house,  and  evidence 
given  tending  to  show  it.  It  is  true  that  Sheppard  v.  PcoJbody 
Ins.  Co.,  21  W.  Va.  368,  holds  that  to  give  an  insurable  interest 
one  need  not  have  any  actual  right  of  property,  but  it  is  sufficient 
if  he  or  those  he  represents  will  suffer  injury  by  the  destruction 
of  the  property.  Still  it  is  meant  that  he  must  himself  have 
an  interest  recognized  by  law,  or  those  he  legally  represents  must 
have,  as  the  creditors  of  an  estate  are  entitled  to  charge  its 
assets.  But  in  this  case  the  husband  did  not  have  any  estate  or 
represent  any  one.  Why  did  he  not  insure  in  his  wife's  name? 
He  wanted  the  money  himself.  By  dostruotion  of  the  house  he 
lost  a  home,  is  all  we  can  say  to  support  the  policy. 

Another  question.  Tyree  represented  to  the  agent  that  he 
owned  the  house.  As  he  himself  says,  he  said  to  the  agent,  "I 
want  my  house  insured,"  and  in  the  policy  he  represented  that 
he  had  "entire,  absolute,  unconditional,  tmincumbered  fee 
simple  ownership."  An  insurer  has  right  to  know  the  truth 
about  ownership.  It  would  be  willing  to  insure  the  fee  owner, 
because  he  would  have  a  motive  not  to  bum  the  property,  but 
not  willing  to  insure  one  not  owning,  for  he  might  have  a 
motive  to  bum  and  get  the  money.  ^*If  the  insured  states  the 
nature  or  extent  of  his  interest,  he  must  state  it  truly.  If  the 
nature  of  the  insured's  interest  is  such  that  it  would  influence 
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the  underwriter  to  charge  a  higher  premium  or  not  insure  at 
all,  it  must  be  disclosed,  for  it  is  material  to  the  risk."  "In 
cases  where  the  misrepresentation  is  positive,  and  of  a  fact 
actually  material,  it  is  not  necessary  to  prove  that  the  representa- 
tion was  fraudulently  made;  the  materiality  of  the  misrepre- 
sentation and  its  falsity  does  away  with  the  necessity  of  show- 
ing actual  fraud."     Joyce  on  Ins.  ss.  1858,  1897,  1894. 

"A  false  representation  as  to  the  interest  of  the  assured  in  the 
property  is  regarded  as  material,  and  such  as,  if  substantially 
false,  avoids  the  policy."  Wood  on  Ins.  s.  179.  Chief  Justice 
Marshall  said  :  "Insurances  against  fire  aro  made  in  confidence 
that  the  assured  will  use  all  precautions  to  avoid  the  calamity 
insured  against  which  would  be  suggested  by  his  interest.  The 
extent  of  his  interest  must  alwavs  influence  the  underwriter  in 

• 

taking  or  rejecting  the  risk  and  estimating  the  premium.  So 
far  as  it  may  influence  him  in  this  respect,  it  ought  to  be  com- 
municated to  him."  Columbian  Ins,  Co.  v.  Laurence,  2  Peters 
48.  If  the  policy  requires  a  statement  of  interest,  it  is  thus 
made  material,  and  must  be  true.  1  May  on  Ins.  ss.  285,  287. 
'^hen  the  condition  requires  the  applicant  to  have  the  entire, 
unconditonal  and  sole  ownership,  a  policy  issued  to  one  who 
described  the  property  as  his  frame  dwelling  house,  when  his 
title  was  only  a  quit-claim  deed  from  a  second  mortgage,  avoids 
the  policy  under  the  sole  ownership  clause."  Idem,  s.  287  B. 
"A  representation  may  be  ma<le  by  express  stipulation  material, 
in  the  sense  that  inquiry  into  its  materiality  is  thereby  pre- 
cluded, and  the  insured  will  be  bound  in  such  case,  even  though 
the  fact  be  actuallv  immaterial.  The  truth  of  the  statements 
being  generally  made  in  such  case  the  basis  of  the  contract,  it  is 
sufficient  to  show  thev  are  actuallv  untrue."  Jovce  on  Ins.  s. 
1912.  In  the  same  section  we  find  it  said,  "If  a  fire  insurance 
policy  is  conditioned  to  be  void  Mn  case  of  any  misrepresentation 
whatever,'  any  misrepresentation,  whether  material  or  not,  will 
avoid  it."  If  a  person  does  not  like  the  conditions,  he  need 
not  accept  the  policy.  Tyree  in  words  represented  that  he  was 
sole  owner.  He  assured  the  company  that  he  had  absolute  fee 
simple,  and  he  agreed  that  if  he  had  not,  the  policy  should  be 
void.  The  agent  had  no  knowledge  to  the  contrary.  Surely 
the  company  had  the  right  to  insert  this  condition  as  a  reason- 
able one  for  its  protection. 
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"A  condition  that  if  the  insured  is  not  the  sole,  entire  and 
unconditional  owner  the  policy  shall  be  void,  is  reasonable  and 
valid,  and  violation  of  it  will  prevent  recovery/'  May  on  Ins. 
s.  287  A.  "As  the  insurer  is  entitled  to  rely  on  the  statements 
of  the  applicant,  the  insurer  will  not  be  charged  with  knowledge 
of  the  land  records  where  title  might  have  been  investigated/' 
1  Biddle  on  Ins.  s.  671. 

Plaintiff's  instructions  1,  3  and  4  and  special  replication  to 
plea  2  are  bad  for  reasons  above  given.  The  defendant's  five 
instructions  should  have  been  given  for  the  same  reasons. 

Judgment  reversed  and  new  trial  awarded. 

Reversed. 


CHARLESTON. 


PoLiNd  V.  Williams  et  aU. 

Submitted  January  28,  1904.     Decided  February  16,  1904. 

1.    Prai'pulent  Coxveyance 

Where  a  conveyance  has  been  made  with  intent  to  hin- 
der, delay  and  defraud  creditors  of  the  grantor,  all  the  estate 
of  the  grantor,  subject  to  the  rights  of  creditors,  passes  by 
the  deed  to  the  grantee,  and  equity  will  not.  at  the  suit  of  the 
grantor  or  any  person  claiming  under  him,  as  purchaser  from 
him  after  such  conveyance,  set  the  deed  aside,     (p.  71). 

2.  FraUDULEXT  Ck)XVEYAXCE. 

No  interest  or  estate  in  land  so  conveyed  remains  in  the 
fraudulent  grantor  for  his  benefit,  which  can  form  the  basis  of 
such  a  contract  of  sale  by  him,  as  will  create  an  equity  re- 
specting the  land.     (p.  71). 

3.  FRAVDrLENT  CONVEYANCE. 

A  purchaser  from  the  grantee  in  such  deed  is  not  preju- 
diced by  prior  notice  of  a  pretended  contract  of  sale  of  the  land 
80  conveyed,  made  between  such  fraudulent  grantor  and  a 
third  person,     (p.  72.) 

4.   Fraudulent  Conveyance. 

\  voluntary  or  fraudulent  conveyance  is  binding  upon 
the  parties  thereto,     (p.  72). 
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5.  Fbauduijent  Conveyance. 

Equity  will  not  aid  any  person  in  an  effort  to  profit  by 
his  own  fraudulent  act.     (p.  72). 

6.  Fraudulent  Conveyance. 

One  who  conveys  land  to  another  voluntarily  and  with- 
out consideration  cannot  set  up  a  parol  trust  in  the  land  in 
his  favor,  unless  the  circumstances  be  such  as  to  bring  the 
case  within  the  rule  stated  in  point  3  of  the  syllabus  in  Troll 
V.  Carter,  15  W.  Va.  567.     (p.  73.) 

7.  Fraudulent  Conveyance. 

One  who  claims  such  a  trust  vests  no  equity  affecting  the 
land  by  his  contract  for  the  sale  of  it  to  another,     (p.  73). 

8.  PuRcifASiNG  Parties. 

Where  two  persons  are  attempting  to  purchase  the  same 
property,  neither  is  bound  by  any  notice  of  the  acts  of  the 
other,  until  an  enforcible  contract  is  made  with  one  of  them, 
(p.  74). 

9.  Fraudulent  Conveyance — Bill. 

When  a  bill  in  equity  sets  up  a  claim  that  is  unenforce- 
able, and  the  evidence  offered  in  «support  does  not  prove  a 
good  cause  of  action,  and  the  relief  asked  has  been  decreed 
by  the  court  below,  the  appellate  court  will,  on  appeal,  reverse 
the  decree  and  dismiss  the  bill,  although  no  demurrer  was  in- 
terposed in  the  lower  court,     (p.  74). 

Appeal  from  Circuit  Court,  Eandolph  County. 

Bill  by  U.  S.  Poling  against  B.  P.  Williams  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 

Reversed,  and  bill  dismissed. 

IIahding  &  Harding  and  Linn^  Byrne  &  Cato^  for  appel- 
lants. 

L.  Hansford^  for  appellee. 

POFFENBARGER^    PRESIDENT ! 

U.  S.  Poling  sues  to  enforce  the  specific  performance  of  a 
contract  of  sale  of  a  tract  of  land  containing  forty  acres,  situ- 
ated in  Randolph  County,  made  between  him  and  R.  P.  Wil- 
liams, on  the  18th  day  of  February,  1901,  whereby  WiUiams 
agreed  to  sell  the  plaintiff  said  land;  and  also  to  set  aside  a 
deed  made  by  the  said  R.  P.  Williams,  April  4,  1900,  convey- 
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ing  the  same  land  to  his  brother,  E.  L.  Williams,  "for  the  pur- 
}U)so  of  evading  the  payment  of  some  small  debts  due  from" 
the  defendant  R.  P.  Williams  "to  various  persons,"  according 
to  the  allegations  of  the  bill;  and  also  to  set  aside  another  deed, 
made  by  said  E.  L.  Williams,  April  12,  1901,  conveying  the 
same  land  to  II.  E.  Stout,  wife  of  W.  F.  Stout;  and  also  to 
enjoin  and  restrain  the  defendants  from  cutting  and  removing 
the  timber  from  the  land  and  otherwise  interf erring  with  com- 
plainants possession  of  the  land.  After  a  full  hearing  on  the 
bill,  exhibits,  answers,  general  replications  and  depositions,  the 
court,  by  its  final  decree,  perpetuated  the  injunction  awarded  at 
the  commencement  of  the  suit,  cancelled  the  deed  from  E.  L. 
Williams  to  Mrs.  Stout,  ordered  R.  P.  Williams  and  E.  L. 
Williams  to  execute  a  dml,  conveying  the  land  to  Poling,  upon 
his  payment  of  the  balance  of  the  purchase  money,  and  ap- 
pointed a  special  commissioner  to  make  said  conveyance  on 
their  failure  to  do  so  within  thirty  days  from  the  date  of  pay- 
nu»nt  of  said  balance.  From  this  decree,  II.  E.  Stout,  W.  F. 
Stout  and  E.  L.  Williams  have  appealed. 

By  his  contract  of  purchase,  U.  S.  Poling  could  acquire  only 
such  right,  title  and  interest  in  the  land  as  R.  P.  Williams 
then  had.  That  Williams  then  had  no  interest  in  it  is  manifest, 
lie  had  conveyed  the  legal  title  to  his  brother.  He  could  claim 
nothing  under  or  against  that  deed  for  two  reasons.  First: 
It  was  made  with  intent  to  defraud  his  creditors,  and  equity 
will  not  relieve  a  party  from  the  consequence  of  his  fraudulent 
act  nor  aid  him  in  an  effort  to  profit  by  it.  McClintock  v. 
Loisseau,  31  W.  Va.  865;  BiUingshy  v.  Menear,  44  W.  Va. 
051;  Edgell  v.  Smith,  50  W.  Va.  349.  "This  rule  applies  not 
only  to  the  original  parties  to  the  fraudulent  transaction  but 
also  to  their  heirs  and  to  all  parties  claiming  under,  or  by  title 
derived  from,  them,  where  no  equitable  rights  intervene  to  pro- 
tect such  parties."  McCUntock  v.  Loisseau,  cited.  Second: 
If  the  deed  was  not  made  to  defraud  the  creditors  of  the  grantor, 
he  cannot  set  up  an  interest  in  the  land  by  way  of  parol  trust,  and 
convey,  or  contract  to  convey,  that  to  a  third  party.  The  statute 
of  frauds  and  the  rule  against  the  admission  of  parol  evidence 
to  contradict,  vary  or  add  to,  written  contracts,  make  it  im- 
possible to  create  such  an  equitable  title.  Troll  v.  Carter  15 
W.  Va.  567.     It  is  not  claimed  here  in  any  form  that  E.  L. 
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Williams  procured  the  deed  by  any  fraud  perpetrated  upon 
B.  P.  Williams,  the  grantor;  nor  tliat  the  latter  owed  the  for- 
mer a  debt  for  which  the  land  was  conveyed  as  securitv;  nor 
that  the  land  was  conveyed  to  the  former  by  a  third  person 
in  consideration  of  money  paid,  or  furnished,  by  the  latter. 
The  case  is  not  within  any  of  the  exceptions  to  the  rule,  noted 
in  point  2  of  the  syllabus  of  Troll  v.  Carter.  The  grantor 
here  claims  the  grantee  was  to  hold  the  land  upon  a  secret  parol 
trust  for  him,  the  grantor,  in  direct  contradiction  of  the  terms 
of  the  deed,  and  has  sold  that  alleged  equitable  title  to  Poling. 
It  is  for  that  Poling  sues,  and  it  is  a  nonenity.  The  case,  in 
{Jiis  aspect  of  it,  falls  exactly  within  the  principle  announced 
in  point  3  of  the  63'llabus  of  Troll  v.  Carter. 

But  it  is  urged  that  Mrs.  Stout  had  notice  of  Poling's  con- 
tract with  R.  P.  Williams.  That  is  whollv  immatorial.  He 
clearly  had  nothing  under  that  contract  of  which  anybody  could 
take  notice.  It  was  like  waste  paper.  It  conferred  no  right, 
title,  or  interest  of  any  kind  in  the  land.  Parties  are  presumed 
to  know  the  law,  and,  in  view  of  this  principle,  Mrs.  Stout 
knew  Poling  had  acquired  nothing  by  his  contract,  for  R.  P. 
Williams  had  nothing  to  sell  him. 

As  stated  in  the  bill,  therefore,  the  case  is  wholly  without 
any  equity.  It  does  not  aver  any  purchase  from,  or  contract  of 
purchase  with,  E.  L.  Williams,  nor  that  R.  P.  Williams  was 
the  agent  of  E.  L.  Williams  and  made  the  alleged  contract 
with  Poling  as  such  agent  and  on  behalf  of  said  E.  L.  Williams. 
Although  not  demurred  to,  the  bill  cannot  support  a  decree, 
as  it  sets  out  an  alleged  bad  claim,  unenforceable  in  any  court, 
and  not  a  good  cause  of  action  insufficiently  stated.  It  should 
have  been  dismissed  at  the  hearing,  unless  the  case  made  by  the 
evidence  showed  that  the  bill  could  be  made  good  by  amendment 
and  sustained  by  proof. 

Nor  is  it  proved  that  R.  P.  Williams,  as  agent  of  E.  L.  Wil- 
liams, has  made  a  contract  of  sale  to  Poling.  The  evidence  of 
both  Poling  and  R.  P.  Williams  conforms  to  the  allegations  of 
the  bill.  Poling  says  he  bought  the  land  of  R.  P.  Wiliams  and 
his  wife,  and  the  written  contract  reads  as  follows: 

"Parsons,  W.  Va.,  Feb.  18th,  1901.  I,  this  day,  sell  to  U. 
8.  Poling  40  acres  of  land  I  now  own  on  Salt  Lick  in  Randolph 
Countv,  W.  Va.,  for  the  sum  of  $95.00.    I  hereby  receive  as  a 
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part  of  said  consideration  $13.33  which  sum  is  to  be  deducted 
from  the  total  consideration  of  $95.00,  and  I  further  agree  to 
make  or  cause  to  be  made  to  the  said  Poling  a  deed  properly 
acknowledged  and  stamped  ready  for  recordation.  R.  P.  Wil- 
liam?,  Amanda   J.   Williams.'^ 

He  immediately  showed  it  to  W.  F.  Stout  and  docs  not  sav 
ho  told  him  that  he  had  had  anv  communication  whatever 
with  E.  L.  Williams  or  that  R.  P.  Williams  was  acting  for  E. 
L.  Williams.  Under  this  contract  he  says  he  immediately  went 
upon  the  land  and  did  some  clearing  and  put  out  fruit  trees. 
H.  P.  Williams  testifies  that  he  was  the  owner  of  the  land,  sold 
it  to  Poling,  and  sent  his  brother  a  deed  to  execute,  which 
the  latter  returned  unexecuted,  but  told  him  to  sell  the  land, 
and  later  wi-ote  witness  another  letter  saying  he  had  better  not 
make  a  deed,  but  hold  it  awhile.  One  of  the  letters  is  in  the 
record,  and  says,  under  date  of  March  20,  1901 :  "Lony  I  can- 
not get  away  from  the  children  to  acknowledge  the  deed,  I 
don't  think  it  necessary  anyhow,  I  will  just  say  in  this  letter  I 
give  you  all  claims  I  have  on  the  land,  if  you  sell  it  do  so  you  and 
1  can  settle  afterwards.  I  send  you  the  deed  I  have  no  claim  on 
it  now.''  It  does  not  appear  that  either  Poling  or  Stout  ever 
saw  this  letter,  if  it  can  be  treated  as  a  power  of  attorney,  or 
evidence  of  agency.  Poling  did  nothing  on  the  faith  of  this 
letter,  for  it  is  dated  a  month  after  the  alleged  contract  was 
made,  und^^r  which  he  says  he  immediately  took  possession,  and 
he  doi^  not  sav  he  ever  saw  it  or  had  anv  communication  with 
E.  L.  Williams.  It  gives  no  authority  to  re])resont  E.  L.  Wil- 
liams as  agent.  He  disclaims  any  interest  in  the  land,  and  uses 
no  word  or  phrase  which  binds  him  to  do  anything.  It  is  not 
a  communication  to  Poling,  nor  an  adoption  of,  or  agreement 
to  carry  out,  the  contract  made  bv  R.  P.  Williams. 

Mrs.  Stout  was  not  bound  or  estopped  by  notice  of  anything 
short  of  a  contract  between  E.  L.  Williams  and  Poling.  She 
was  bound  by  notice  of  any  interest  he  had  acquired  in  the 
land,  but  nothing  short  of  an  enforceable  contract  with  E. 
L.  Williams,  made  in  person  or  by  agent,  amounted  to 
such  interest.  Notice  of  mere  negotiations  pending  i&  not 
sufficient,  if  it  can  be  said  that  any  were  pending.  The 
principle  invoked  is  that  if  a  subsequent  purchaser  has 
notice  of  a  contract,  relating  to  the  propertv',  he  is  liable  to 
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the  same  equity,  and  stands  in  the  same  place,  and  is  bound  to 
do  the  same  acts,  which  the  person  who  contracted  and  whom 
lie  represents  would  be  bound  to  do.  1  Story's  Eq.  Jur.  6.  296 ; 
Fry  Spec.  Per.  s.  135,  p.  113;  Bryant  v.  Booze,  55  Ga.  438; 
TayJar  v.  Sihhert,  2  Yes.  Jr.  437;  Potter  v.  Sanders,  6  Hare  1 ; 
Wade  on  Notice,  s.  55. 

E.  L.  Williams  was  inactive,  passive,  suflfering  his  brother  to 
do  as  he  pleased  with  the  land,  and  did  no  act,  binding  upon 
himself,  until  he  executed  the  deed  to  Mrs.  Stout,  and  then  all 
the  j)urchase  money  was  received  by  R.  P.  Williams.  There 
never  was  any  promise  or  agreement  on  the  part  of  either  Poling 
or  Mrs.  Stout  to  pay  any  money  to  E.  L.  Williams,  nor  any 
agreement  by  him  to  convey  to  either  of  them.  Hence,  Poling 
had  no  interest  of  which  Mrs.  Stout  could  take  notice,  nor  any 
contract  with  E.  L.  Williams  enforceable  in  this  suit,  so  far  as 
appears  from,  either  his  bill  or  his  qvidence.  Therefore,  he  was 
not  entitled  to  any  decree  on  his  bad  bill,  and  it  appears  that  an 
amendment  would  be  useless. 

For  these  reasons,  the  decree  complained  of  is  reversed,  tlie 
injunction  dissolved  and  the  bill  dismissed. 

Reversed  and  hill  dismissed. 


CHARLESTON: 
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Submitted  Januar}'  26,  1904.     Decided  February  23,  1904. 

1.        IXSTBT'CTIONS — ErTOT. 

Upon  the  trial  of  H.  for  murder,  the  court  gave  the  jury 
the  foHowing  instruction:  The  court  instructs  the  Jury  that 
a  man  is  presumed  to  intend  that  which  he  does,  or  which  is 
the  immediate  or  necessary  consequence  of  his  act.  And  if  the 
jury  helieve  from  the  evidence  that  H.  with  a  deadly  weapon 
in  his  possession,  without  any  or  upon  very  slight  provocation, 
gave  to  R.  a  mortal  wound,  the  said  H.  is  prima  facie  guilty 
of  willful,  deliberate  and  premeditated  killing;  and  the  neces- 
sity rests  upon  H.  of  showing  extenuating  circumstances,  as 
they  appear  from  the  case  made  by  the  State,  H.  is  guilty  of 
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murder  in  the  first  degree.    Held:    That  the  giving  of  said  in- 
struction was  error,     (p.  80). 

2.      Murder — Criminal  Law. 

Where  a  statute  establishes  degrees  of  the  crime  of  murder, 
and  provides  that  all  willful,  deliberate  and  premeditated  kill- 
ing, shall  be  murder  in  the  first  degree,  evidence  that  the  ac- 
cused was  intoxicated  at  the  time  of  the  killing,  is  competent 
for  the  consideration  of  the  jury,  upon  the  question  whether 
the  accused  was  in  such  condition  of  mind  as  to  be  capable  of 
deliberation  and  premeditation,     (p.  83). 

3.        INSTRUCTIONS. 

It  is  not  error  to  refuse  an  instruction,  not  especially 
adapted  to,  nor  based  upon,  the  facts  of  the  case,  which  the 
evidence  fairly  tends  to  prove,     (p.  85). 

Error  to  Circuit  Court,  Taylor  County. 

Grant  G.  Hertzog  was  convicted  of  nuirder,  and  brings  error. 

Reversed. 

J.  G.  St.  Clair  and  C.  P.  Guard^  for  plaintiff  in  error. 
B.  F.  Bailey^  and  Attorney  General^  for  the  State. 

Miller,  Judge: 

The  plaintiff  in  error.  Grant  P.  Ilertzog,  was  indicted  by  the 
Grand  Jury  of  the  Circuit  Court  of  Taylor  County,  at  a  term  of 
said  court,  held  on  the  13tli  day  of  April,  1903,  for  the  murder 
of  John  Russell.  The  indictment  is  in  the  form  prescribed  by 
section  2  of  chapter  144  of  the  Code,  and  is  sufficient  on  demur- 
rer. State  V.  Douglass,  41  W.  Va.  537;  State  v.  Dodds,  46  S. 
E.  228.  At  the  same  term  the  defendant  demurred  to  the  in- 
dictment, and  the  demurrer  was  overruled.  A  jury  was  then 
empaneled;  a  trial  of  the  defendant  was  had,  and  a  verdict  of 
guilty  of  murder  in  the  first  degree  was  found  against  the 
defendant,  who  was  thereupon  sentenced  to  be  hanged  by  the 
nock  until  dead ;  and  the  time  of  his  execution  was  fixed  for 
the  3rd  day  of  July,  1903.  A  Judge  of  this  Court  granted 
Hertzog  a  writ  of  error  to  said  judgment. 

During  his  trial,  the  defendant  excepted  to  various  rulings 
of  the  court;  and  here  assigns  for  error,  that  he  was  prejudiced 
by  certain  instructions  given  to  the  jury  by  the  court,  at  the  in- 
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stance  of  the  State;  by  the  refusal  of  tlie  court  to  give  certain 
other  instructions,  asked  for  by  him;  and  because  the  court  re- 
fused to  set  aside  the  verdict,  on  the  ground  that  the  same  was 
contrary  to  the  law  and  the  evidence.  All  the  matters  aforesaid, 
complained  of  by  the  defendant,  are  made  parts  of  the  record 
by  proper  bills  of  exception. 

Both  the  defendant  and  the  deceased,  at  the  time  of  the 
homicide,  resided  at  or  near  Simpson,  a  small  mining  town  in 
Taylor  County,  and  were  employed  at  that  place  by  the  Grafton 
Coal  &  Coke  Company.  Russell  was  a  coal  miner,  and  Hertzog 
was  the  driver  of  a  horse  or  mule  in  the  same  mines.  Defendant 
and  deceased  had  known  each  other  for  about  three  vears,  had 
been  friendly  and  associated  much  together,  during  that  time. 
Both  of  them  were  addicted  to  the  use  of  intoxicating  liquors. 
It  is  proved  by  several  witnesses  that  Hertzog  had  been  accus- 
tomed to  drinking,  for  a  time  long  prior  to  the  homicide;  and 
that,  at  times  when  drinking,  he  did  not  seem  to  know  his  wife 
from  any  other  person;  or  to  understand  what  he  was  then  do- 
ing. The  homicide  occurred  on  Sunday,  February  1,  1903. 
about  four  or  five  o'clock,  p.  m.  It  appears  that  Hertzog  and 
Russell  had  been  drinking  together,  prior  to  that  date,  and  that 
defendant  had  been  drinking  for  two  or  three  weeks,  next  before 
that  time.  It  is  also  shown  that  Hertzog  and  others  had  an 
eight  gallon  keg  of  beer,  the  night  before  the  killing;  that  next 
morning,  there  was  about  a  half -gallon  of  the  beer  left,  which 
defendant  drank.  It  is  shown  that  he  also  drank  whiskev  that 
morning;  that  about  ten  o'clock,  on  that  morning,  Hertzog  came 
into  the  small  store  or  shop  of  V.  L.  Davis  at  Simpson ;  that 
be  saw  Russell  there,  and  hit  him  on  the  head  with  his  hand; 
that  they  then  scuffled  a  little,  but  this  does  not  appear,  from 
the  circumstances,  to  have  been  anything  more  than  the  result 
of  too  much  drink.  Hertzog  then  took  the  train  for  Grafton, 
saying  to  Russelli  to  meet  him  there  on  his  return.  It  appears 
that  Hertzog  and  others,  who  went  with  him,  got  whiskey  in 
Grafton;  that  ho  was  under  the  influence  of  liquor  at  Grafton; 
that  he  and  those  with  him  came  back  to  Simpson  on  the  train 
about  3  p.  M.,  bringing  whiskey  with  them ;  that  he  went  to  the 
home  of  his  mother-in-law  while  at  Grafton,  and  ate  dinner, 
and  took  away  with  him,  from  there,  a  small  breech-loading 
rifle,  belonging  to  him,  for  the  purpose,  as  he  said,  of  having 
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Mr.  Lilly,  a  gunsmith,  to  bore  it  out;  that  he  afterwards  saw 
Mr.  Lilly  who  said  that  he  could  not  then  do  the  work;  but 
would  fix  the  gun  some  other  day;  that  it  was  then  about  train 
time;  that  defendant  did  not  then  have  sufficient  time  to  take 
the  gun  back  to  the  house  of  his  mother-in-law  before  the  train 
would  leave  Grafton  for  Simppon;  and  that  he  took  the  gun 
with  him  to  Simpson.  William  Lilly,  referred  to,  testified  that 
ne  saw  defendant  in  Grafton ;  that  defendant  had  a  target  gun 
with  him,  the  barrel  thereof  being  from  ten  to  twelve  inches 
long  with  a  little  wire  handle;  that  defendant  wanted  him  to 
make  it  shoot  "a  22  long,  instead  of  a  22  short  ;'^  that  he  did 
not  then  fix  the  gun,  but  told  Hertzog  that  he  would  fix  it  some 
day.  if  Hertzog  would  bring  it  to  him.  Mrs.  Weekley,  the 
inother-in-law  of  defendant,  testified  that  Hertzog  had  the  gun 
at  her  liouse;  that  he,  on  the  Sunday  referred  to  come  there; 
was  drinking  at  the  time;  took  some  dinner;  that  the  gun  was 
banging  up  in  the  rack  in  the  house;  that  defendant  said,  *'I 
believe  I  will  take  my  gun  home  with  me,  and  get  it  fixed;*'  and 
that  be  took  it  awav  with  him.  On  the  return  of  said  de- 
fendant  to  Simpson,  he  was  met  at  the  railroad  platform  by 
Russell  and  others.  Defendant,  Russell  and  others,  then  went 
down  the  railroad  track  together.  Defendant  had  some 
wliiskey,  and  a  ^fr.  Seamon  had  a  quart.  Defendant  says  that 
thev  drank  it.  After  thev  drank  this  whiskev,  defendant  and 
Russell  started  along  the  railroad  track  in  the  direction  of 
their  homes,  accompanied  by  some  other  persons.  They  stopped 
some  distance  from  the  platform,  and  engaged  at  target  shoot- 
ing with  the  gun.  Afterwards,  a  witness  saw  them  coming  up 
along  and  near  the  track  in  a  meadow,  acting  ^Must  like  us 
boys  used  to  play  leap  frog.*'  This  was  in  the  meadow  of  C  C. 
Curry,  who  swears  that  he  first  heard  Hertzog  asking  Russell 
to  go  home  with  him,  but  Russc^ll  did  not  want  to  go;  "that 
they  were  down  oflF  the  track,  in  my  meadow ;  that  they  had  hold 
of  each  other  lik(»  two  boys,  playing.  *  *  *  T  heard  Hertzog 
sav.  Til  shoot  vou.  *  *  *  He  released  Russell,  and  went  on 
the  track,  took  up  the  gun,  and  cut  away  at  Russell.  Russell 
was  down  in  the  meadow  and  Hertzog  was  on  the  track.  He 
shot  ]ust  as  he  took  aim.*'  Witness  further  says,  ^Tlussell  never 
fell  or  hollowed.  He  jupt  kept  walking  around  and  around, 
and  Hertzog  stood  on  the  track.    Then  Hertzog  laid  the  gun 
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down ;  wont  down  and  got  hold  of  Russell.'*  Witness  says  that, 
after  some  time,  Hertzog  said  to  Russell  again,  '^I  will  shoot 
you;'*  that  he  got  the  gun  the  second  time  and  took  up  the 
track,  and  Mr.  Russell  walked  up  the  meadow;  and  he  (Hert- 
zog) shot  at  him  (RuSvSell),  and  he  never  fell  or  hollowed  again. 
When  this  shot  was  fired  the  parties  were  about  fifty  feet  apart^ 
It  was  fifteen  or  twenty  minutes  after  the  first  shot.  It  is 
further  shown  that  Hertzog  re-loaded  his  gun,  and  that  Russell 
got  upon  the  railroad  track,  and  sat  down  there;  where  he  sat 
for  fifteen  or  twenty  minutes;  that  Hertzog,  in  the  meantime, 
had  come  up  to  within  seven  or  ten  feet  of  Russell,  and  then 
said,  "damn  you  I  am  going  to  kill  you;'*  that  Russell  begged 
him  not  to  do  so;  drew  his  hand  above  his  head,  and  attempted 
to  get  up,  when  Hertzog  shot  him  again;  and  that  Russell  fell 
and  never  moved.  Witness  says,  that  Hertzog  then  put  a  load 
in  his  gun;  laid  it  down  on  the  track;  walked  up  and  took 
Russell  by  the  collar,  and  pulled  it  open  to  see  where  he  had 
shot  him.  It  is  shown  that  Hertzog,  as  soon  as  he  realized  the 
fact  of  the  killing,  and  at  other  times  soon  thereafter,  said  that 
he  had  killed  his  best  friend.  There  were  several  other  persons 
near  the  place  when  the  shooting  occurred  who  testified  on  the 
trial,  and  whose  evidence  differs,  in  some  respects,  from  that  of 
Curry,  but  not  as  to  the  main  fact.  The  gun  used  by  Hertzog 
a])pears  to  have  been  the  one  brought  by  him  from  Grafton  on 
that  day.  Some  of  the  witnesses  say  that,  after  the  shooting, 
Hertzog  impressed  them  as  being  drunk ;  Mrs.  Hertzog  says  that 
he  came  home  drunk  that  evening;  and  he  swears  that  he  re- 
membered nothing  after  drinking  with  Russell  and  others  near 
Simpson,  until  the  next  morning,  when  he  was  in  jail  at  Graf- 
ton. 

Dr.  Ellis,  who  performed  the  autopsy  on  the  remains  of  Rus- 
sell, says  that  he  found  a  furrowed  woimd  on  Russell's  right  leg 
just  al)ovo  the  knee;  another  in  the  groin  on  the  left  side,  and 
another  in  the  region  of  the  chest,  on  the  left  side,  where  the 
collar  bone  couples  on  to  the  breast  bone;  and  tliat  the  doath  of 
Russell  was  caused  by  the  said  gun  shot  wound.  He  found  the 
bullet.  It  was  about  20-100  of  an  inch  bullet.  It  is  not  neces- 
sary to  give  more  of  tlie  evidence.  No  opinion  is  expressed  as 
to  what  it  proves.     "The  above  facts  are  stated  in  order  that  a 
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fair  understanding  of  the  instructions,  given  and  refused  by 
the  court,  may  be  had. 

The  court,  at  the  instance  of  the  State,  gave  to  the  jury  the 
following  instructions : 

"1.  The  court  instructs  the  jury  that  a  man  is  presumed 
to  intend  that  which  he  does,  or  which  is  the  immediate  or 
necessary  consequence  of  his  act;  and  if  the  jury  believe  from 
the  evidence  tliat  Grant  G.  Hertzog  with  a  deadly  weapon  in 
his  possession,  without  any  or  upon  very  slight  provocation,  gave 
to  Jah  Eussell  a  mortal  wound,  the  said  Grant  G.  Hertzog  is 
prima  facie  guilty  of  wilful,  deliberate  and  premeditated  kill- 
ing; and  the  necessity  rests  upon  Grant  G.  Hertzog  of  showing 
extenuating  circumstances,  as  they  appear  from  the  case  made 
by  the  State,  Grant  G.  Hertzog  is  guilty  of  murder  in  the  first 
degree." 

*'2.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  prisoner.  Grant  G.  Hertzog  willfully, 
maliciously,  deliberately,  'and  premediatedly  Jciled  John  Russell, 
the  deceased,  they  should  find  the  said  Grant  G.  Hertzog  guilty 
of  murder  in  the  first  degree,  although  he  was  intoxicated  at  the 
time  of  the  killing." 

"3.  The  court  instructs  the  jury  that  Grant  G.  Hertzog,  the 
prisoner  at  the  bar,  whether  he  be  a  habitual  drinker  or  not, 
cannot  voluntarilv  make  himself  so  drunk  as  to  become  on  fhat 
account  irresponsible  for  his  conduct  during  such  drunkenness. 
Hg  may  be  perfectly  uncin^cimis  of  the  killing  of  John  Russell, 
and  yet  he  is  responsible.  He  may  be  incapable  of  express 
malice,  but  the  court  instructs  the  jury  that  the  law  implies 
malice  in  such  a  case  from  the  weopen  us.^d,  the  absence  of  pro- 
vocation, and  other  circumstancos  under  which  the  act  is  done." 

To  the  giving  of  said  instructions,  and  each  of  them,  the  de- 
fendant excepted. 

Instruction  N"o.  1  is  taken  from  point  11  of  the  syllabus  in 
the  case  of  Folate  v.  Cain,  20  W.  Va.  G81,  but  it  omits  a  very 
material  and  essential  part  of  the  instruction  in  that  case.  The 
law  is  as  stated  in  that  case  that  "A  man  is  presumed  to  intend 
that  which  he  does,  or  which  is  the  immediate  or  necessarv  con- 
sequence  of  his  act;  and  if  the  prisoner  with  a  deadly  weapon 
in  his  possession  without  any  or  upon  very  slight  provocation 
gives  to  another  a  mortal  wound,  the  prisoner  is  prima  facie 
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have,  this  specific  intent,  the  murder  is  not  in  the  first  degree." 
In  State  v.  Robinson,  20  W.  Va.  740,  Judge  Johnson,  who 
delivered  the  opinion  of  the  Court,  says:  "After  having  care- 
fully reviewed  the  authorities  cited  by  the  learned  counsel  for 
both  the  State  and  the  prisoner,  it  seems  to  us,  that  there  is 
very  little  conflict  to  be  found.  The  court  under  such  circum- 
stances must  have  steadily  in  view  two  objects,  the  safety  of 
society  and  justice  to  the  accused.  We  think  we  arc  fully 
authorized  under  the  authorities  to  say,  that  drunkenness  is  no 
excuse  for  crime;  at  common  law  the  implied  malice  from  his 
act  would  doom  him  to  the  scajffold,  although  he  was  too  drunk, 
when  he  committed  the  deed,  to  harbor  express  malice.  Xow 
the  only  change  made  in  the  stringent  rule  of  the  common  law 
is,  that  where  undor  a  statute,  in  order  to  constitute  murder  in 
the  first  degree,  deliberation  and  premeditation  are  required, 
upon  the  question  of  whether  there  was  on  the  part  of  the  pris- 
oner deliberation  and  premeditation,  the  jury  may  consider  the 
fact,  that  he  was  intoxicated  at  the  time  of  the  killing.  The 
change  goes  no  further.  Upon  the  question  of  whether  the 
prisoner  is  guilty  of  murder  in  the  second  degree  or  man- 
slaughter, the  jury  are  not  permitted  to  consider  the  drunken- 
ness of  the  prisoner  at  all.  *  *  *  A  person,  who  is  intoxi- 
cated, may  yet  be  capable  of  deliberation  and  premeditation; 
and  if  the  jury  believe  from  all  the  evidence  in  the  case,  that 
the  prisoner  wilfully,  maliciosuly,  deliberately  and  premedi- 
tatedly  killed  the  deceased,  they  should  find  him  guilty  of  mur- 
der in  the  first  degree,  although  he  was  intoxicated  at  the  time 
of  the  killing.  *  *  *  A  person,  whether  he  be  an  habitual 
drinker  or  not,  cannot,  voluntarily  make  himself  so  drunk,  as 
to  become  on  that  account  irresponsible  for  his  conduct  during 
such  dnmkenness.  He  may  be  perfectly  unconscious  of  what 
he  does,  and  vet  he  is  responsible.  He  may  be  incapable  of  ex- 
press malice,  hut  the  law  implies  malice  in  such  a  case  from  the 
nature  of  the  instrument  and  the  absence  of  provocation  and 
other  circumstances,  under  which  the  act,  is  done.  *  ♦  * 
Where  a  statute  establishes  degrees  of  the  crime  of  murder  and 
provides,  that  ^all  wilful,  deliberate  and  premeditated  killing 
shall  he  murder  in  the  first  degree,'  evidence,  that  the  accused 
was  intoxicated  at  the  time  of  the  killing,  is  competent  for  the 
eGDsideration  of  the  jury  upon  the  question,  whether  the  accused 
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was  in  such  a  condition  of  mind  as  to  be  capable  of  delibera- 
tion and  premeditation." 

Instructions  Nos.  2  and  3  are  good  as  abstract  principles  of 
law,  and  were  applicable  to  the  facts  proved  in  Robinson's  Case, 
supra,  but  standing  alone  in  this  case,  they  in  effect  take  from 
the  consideration  of  the  jury  the  evidence,  given  in  the  case, 
tending  to  prove  the  intoxication  of  the  defendant  at  the  time, 
and  shortly  before  the  homicide.  It  is  the  object  and  office  of 
instructions  to  define  for  the  jury,  and  to  direct  their  attention 
to  the  legal  principles  which  apply  to,  and  govern,  the  facts, 
proved  or  presumed  in  the  case.  The  instructions  should  simply 
develop  the  rules  of  law,  governing  the  particular  facts, — ^all 
the  facts — not  a  part  only,  which  the  evidence  tends  to  estab- 
lish; and  they  (the  instructions)  are  to  be  interpreted,  and 
judged  of,  not  in  any  abstract  way,  but  with  reference  to  those 
facts.     Staie  v.  Dodds,  supra. 

The  court  should  have  also  given  to  the  jury  in  connection 
with  Nos.  2  and  3  an  instruction  saying  that  ^'Where  a  statute 
establishes  degrees  of  the  crime  of  murder,  and  provides  that  all 
wilful,  deliberate  and  premeditated  killing  shall  be  murder  in 
the  first  degree,  the  evidence  given  on  the  trial  tending  to 
prove  that  the  accused  was  intoxicated  at  the  time  of  the  killing, 
is  competent  for  the  consideration  of  the  jury  upon  the  ques- 
tion, whether  the  accused  was  in  such  a  condition  of  mind  as  to 
bo  capable  of  deliberation  and  premeditation." 

Failing  to  do  this,  it  was  error  in  the  court  to  give  instruc- 
tions Nos.  2  and  3. 

The  defendant  asked  the  court  to  give  to  the  jury  the  follow- 
ing instructions: 

"5.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  killing  of  John  Russell  by  the  defendant 
Grant  G.  Hertzog,  was  the  result  of  a  sudden  provocation  or 
sudden  quarrell  without  malice  prepense,  then  the  killing  is 
manslaughter." 

"10.  The  court  instructs  the  jury  that  before  they  can  find 
the  defendant  Grant  G.  Hertzog  guilty  of  the  murder  of  John 
Russell,  they  must  believe  from  the  evidence  beyond  all  reason- 
able doubt  that  the  said  Hertzog,  was  a  man  of  sound  sense  at 
the  time,  and  that  he  unlawfully  killed  the  said  Russell  with 
naalice  aforethought'*    But  the  court  refused  to  give  the  said 
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last  mentioned  instructions,  and  each  of  them,  to  which  action 
of  the  court,  the  defendant  excepted. 

There  is  no  evidence  in  the  record  upon  which  said  rejected 
instructions  or  either  of  them  could  be  based. 

It  is  not  error  to  refuse  an  instruction  not  specially  adapted 
to,  nor  based  upon,  the  facts  of  the  case,  which  the  evidence 
fairly  tends  to  prove.  State  v.  Bellcnap,  39  W.  Va.  427;  Kerr 
V.  Lwnsford,  31  W.  Va.  659;  Hutchifison  v.  Parkersburg,  25  W. 
Va.  226.  The  court  did  not  err  in  refusing  the  proposed  in- 
structions. 

After  the  verdict  was  rendered  as  aforesaid,  the  defendant 
moved  the  court  to  set  aside  the  same  and  to  grant  him  a  new 
trial,  on  the  ground  that  said  verdict  was  contrary  to  the  law 
and  the  evidence,  but  the  court  overruled  the  motion,  and  the 
defendant  again  excepted. 

For  the  errors  committed  by  the  court,  as  hereinbefore 
pointed  out,  the  last  mentioned  motion  should  have  been  sus- 
tained; and  for  the  several  reasons  stated,  the  verdict  of  the 
jury  is  set  aside,  and  held  for  naught;  the  judgment  of  the 
court  thereon  is  reversed  and  annulled;  and  a  new  trial  upon 
the  indictment  aforesaid  is  awarded  to  the  defendant. 

Reversed. 


CHARLESTON. 
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Igg  g4     1.     Sertavt— Trespass. 

',65        257  One  who  enters  upon  the  premises  of  another  as  a  servant  of 

the  proprietor  for  the  purpose  of  performing  labor  thereon 
for  the  proprietor,  whether  in  pursuance  of  a  contract  with  th« 
owner  of  the  property  or  as  the  servant  of  an  independent 
contractor  engaged  in  the  performance  of  work  thereon,  ia 
not  a  trespasser  nor  a  mere  licensee.  He  is  deemed  to  be  upon 
the  premises  by  invitation  of  the  owner  who  owes  him  the 
duty  of  keeping  the  premises  in  a  reasonably  safe  condition, 
(p.  92). 
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2.  Trespasser. 

A  person  so  entering  upon  the  premises  of  another,  however, 
does  so  subject  to  the  doctrine,  volenti  non  fit  injuria,  and 
takes  upon  himself  the  risk  of  all  dangers  attendant  thereon 
of  which  he  has  knowledge,     (p.  92). 

3.  Trespass — Knowledge  of. 

The  principle  of  the  assumption  of  known  risks  and  dangers 
is  applicable  to  minors,  when  there  is  specific  and  positive 
evidence  showing  that  the  risk  In  question  was  comprehended, 
(p.  92). 

4.  Trespass — yegligence. 

A  dark  tunnel,  leading  through  a  hill  to  a  coal  mine  in  an- 
other hill  back  of  It,  used  by  the  owner  of  the  mine  for  haul- 
ing coal  from  it,  by  means  of  an  electric  motor,  and  also  by 
the  miners  in  going  to  and  returning  from  their  work  in  the 
mine,  with  the  knowledge  and  consent  of  the  owner,  and  as  the 
usual  and  customary  way  of  ingress  and  egress,  is  a  place  in 
respect  to  which  the  owner  of  the  mine  owes  to  his  employees 
the  duty  of  ordinary  care  for  their  safety  when  so  using  it. 
(p.  92). 

5 .  Da  mage — Neg  ligence, 

A  boy  of  fifteen  and  one  half  years  old  and  of  at  least  ordinary 
intelligence  who  had  worked  with  his  father  in  such  mine  and 
had  passed  through  such  tunnel  in  going  to  and  returning 
from  his  work  on  several  successive  days  and  started  alone 
through  such  tunnel,  after  having  been  warned  by  the  father  to 
be  careful,  and,  while  passing  through  it,  was  run  over  and  killed 
by  the  motor,  must  be  deemed  to  have  assumed  the  risk  at- 
tendant upon  such  palpably  dangerous  undertaking,     (p.  94). 

6.  Negligence. 

A  minor  who  enters  the  employ  of  another  assumes  the 
risks  of  all  such  apparent  dangers  as  he  is  capable  of  compre- 
hending and  avoiding  and  in  a  suit  against  his  employer  be- 
cause of  his  death  by  reason  of  the  alleged  negligence  of  his 
employe,  it  must  be  shown  that  his  death  was  occasioned  by 
negligence  on  the  part  of  the  employer  other  than  such  appar- 
ent danger,     (p.  94). 

7.  Sylij^bits  Approved. 

Points  3,  4  and  5  of  syllabus  in  Ketterman  v.  Railroad  Co., 
48  W.  Va.  606,  approved  and  applied,     (p.  94). 

8.  Witness — Relevancy. 

If  an  exception,  for  allowing  or  refusing  to  allow  a  ques- 
tion to  be  answered  by  a  witness,  fails  to  give  the  answer  of  the 
witness,  or  what  is  expected  iq  be  proved  by  him,  the  appellate 
court  cannot  determine  the  relevancy,  admissibility  or  value 
of  the  answer,  and  for  that  reason  the  exception  will  not  be 
considered  by  it.     (p.  96). 
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Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Elizabeth  Williams,  administratrix,  against  the 
Belmont  Coal  &  Coke  Company.  Judgment  for  defendants, 
and  plaintiff  brings  error. 

Affirmed, 

Payne  &  Payne,  A.  B.  Littlepage,  and  L.  D.  Vickers,  for 
plaintiff  in  error. 

Brown,  Jackson  &  Kniqiit,  for  defendant  in  error. 

Miller,  Judge: 

Eugene  Williams  was  killed  in  a  tunnel,  adjacent  to,  and  con- 
nected with,  the  defendant's  coal  mines.  Elizabeth  Williams, 
his  executrix,  brought  her  action  in  the  Circuit  Court  of 
Kanawha  County  to  recover  $10,000  damages  for  the  alleged 
negligence  of  the  defendant,  which,  as  she  claims,  resulted  in 
the  death  of  decedent,  her  son. 

Upon  the  trial  of  the  case,  in  the  circuit  court,  the  defendant, 
without  introducing  any  testimony,  demurred  to  the  plaintiff's 
evidence.  The  court  sustained  the  demurrer  and  rendered 
judgment  for  the  defendant.  To  that  judgment  a  writ  of  error 
was  awarded.  The  plaintiff  insists,  as  the  principal  ground  of 
error,  that  the  trial  court  should  have  submitted  the  evidence 
to  the  jury  empaneled  in  the  case. 

The  declaration  contains  two  counts.  The  first,  among  other 
things  states  that,  on  the  22d  day  of  January,  1900,  the  day 
on  which  the  deceased  was  killed,  the  said  Eugene  Williams  was 
engaged  to  work  for  his  father,  Augustus  Williams,  who  was 
then  and  there  employed  by  said  defendant  as  a  coal  miner,  at 
its  coal  mines.  This  count  then  alleges  as  follows:  'The 
plaintiff  avers,  that  on  the  day  and  year  last  aforesaid,  while 
tlio  said  Eugene  Williams  was  rightfully  and  lawfully  in  the 
said  entrv  to  the  mines  of  the  said  defendant,  and  on  the  de- 
fendant's  said  railroad  which  passes  through  said  entry,  the  ^ 
said  defendant,  by  its  servants  so  carelessly,  negligently  and 
improperly  conducted  themselves  in  and  about  the  management, 
control  and  direction  of  the  motor,  cars  and  carriages,  so  used 
on  said  railroad,  that  the  same  by  and  through  the  fault,  care- 
lessness, negligence  and  improper  conduct  of  the  servants  of  said 
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defendant,  then  and  thexe  about  three  hundred  feet  from  the 
drift  mouth  of  said  entry,  with  great  force  and  violence  were 
driven  and  struck  against  the  said  Eugene  Williams,  whereby 
he,  the  said  Eugene  Williams,  was  cut  into  pieces  and  killed/' 
The  second  count,  without  averring  any  employment  of  the 
father  by  the  company,  charges  that  the  defendant  "was  the 
owner  of  a  certain  railroad,  to-wit:     a  railroad  extending  from 
its  tipple  at  its  mines  in  the  said  county  of  Kanawha  on,  to  and 
through  its  main  entry  to  its  mines,  and  of  certain  motors,  en- 
gines, railroad  cars  and  carriages  operated  under  the  care  and 
management  of  certain  servants  of  said  defendant,  nevertheless 
the  said  defendant,  by  its  said  servants,  so  carelessly,  negli- 
gently and  improperly   behaved   and    conducted    itself   in    and 
about  the  management,  control  and  direction  of  said  railroad, 
motors,  engines,  cars   and    carriages,    that   the    same    by    and 
through  the  default,  carelessness,  negligence  and  improper  con- 
duct of  the  said  servants  of  the  said  defendant,  then  and  there, 
at  the  county  of  Kanawha  aforesaid,  with  great  force  and  vio- 
lence, were  driven  and  struck  against  the  said  Eugene  Williams 
by  means  whereof,  he,  the  said  Eugene  Williams,  was  then  and 
there,  at  the  county  of  Kanawha  aforesaid,  knocked  down  and 
killed."     The  evidence  discloses  that  the  mines  and  other  works 
of  the  defendant  were  separated  by  what  is  called  Dry  Branch ; 
that  the  company's  coal  tipple  is  on  the  Kanawha  River;  that 
between  the  river  and  Dry  Branch,  there  is  a  mountain  whicli, 
in  the  record,  is  designated  as  the  front  mountain ;  that  beyond 
Dr}*  Branch  is  another  mountain,  in  which  are  the  company's 
coal  mines ;  that  from  the  mouth  of  the  mines,  there  is  a  trestle 
across  Dry  Branch ;  thence  a  tunnel  through  the  front  mountain 
to  the  coal  tipple,  and  also  to  the  river;  and  that  about  six 
hundrfKl  feet  from  the  Dry  Branch    entrance    of    the    tunnel, 
toward  the  river,  the  tunnel  forks,  the  left  hand  branch  turning 
into  another  chamber,  and  going  to  the  coal  tipple,  and  the 
other  branch,  continuing  to  the  river  entrance,  a  distance  from 
•  the  Drv  Branch  entrance  of  about  2,800  feet.     From  the  mouth 
of  the  mines  across    the   trestle,    through    the   tunnel,    to    the 
tipple,  the  company  had  its  haulage  track,  over  which  it  carried 
ius  coal  in  cars,  as  it  was  taken  from  its  mines.     The  coal  cars 
were  drawn  by  an  electric  motor,  which  would  take  out  a  num- 
ber of  loaded  cars  from  the  tressel,  through  the  tunnel  to  the 
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tipple,  and  return  with  another  train  of  empties.  The  latter 
would  then  be  left  on  the  trestle,  and  a  train  of  loaded  cars 
made  up  for  the  motor,  the  trestle  being  used  for  that  purpose. 
It  required  about  half  an  hour  to  make  up  a  load  on  the  trestle, 
and  about  the  same  length  of  time  for  the  motor  to  then  make 
a  round  trip  to  the  tipple.  At  the  Dry  Branch  entrance  to  the 
tunnel  there  was  a  trap  door,  which,  at  the  time  of  the  death  of 
Williams,  was  in  charge  of  a  boy.  What  his  duties  were,  are 
not  stated  in  the  evidence.  It  is  also  shown  that  the  miners 
would  go  through  this  tunnel  from  the  river  to  the  mines  in  the 
morning,  and  return  through  it  in  the  evening  on  their  way 
home  after  the  close  of  their  day's  work;  but  it  is  also  proved 
that  their  passage  through  the  tunnel  was  not  neccssar}'  to 
enable  them  to  reach  the  mines,  as  there  was  a  pass  way  across 
the  mountain  from  the  river  to  Dry  Branch.  It  appears  that, 
at  certain  places  in  the  tunnel,  it  was  dangerous  for  footmen 
to  meet  the  motor;  but  that  a  person  could  go  through  with 
safety,  either  by  waiting  on  the  Dry  Branch  side,  until  the 
motor  started  into  tlie  tunnel  with  loaded  cars,  or  by  learning 
from  the  trap  door  boy,  how  long  the  motor  had  been  gone,  so 
as  to  determine  whether  there  was  sufficient  time  for  the  person 
to  travel  the  six  hundred  feet  to  the  point  where  the  motor 
track  turned  off  to  the  tipple;  that,  if  the  miner  or  other  pei^ 
son,  found  himself  in  the  tunnel  where  there  was  not  sufficient 
room  for  the  motor  to  pass,  he  could  have  the  motor  stop  by  a 
signal  with  the  hand  to  the  motorman ;  and  that  the  miners,  in 
passing  through  the  tunnel,  always  carried  their  mine  lamps 
with  them  on  their  caps.. 

It  is  further  proved  that  the  deceased  worked  for,  and  with, 
his  father  in  the  mines,  in  the  rear  mountain  beyond  Dry 
Branch,  six  days  before  he  was  killed  j  that  in  going  to  and  from 
his  work,  he  passed  with  his  father  through  the  tunnel  each 
morning  and  evening;  that  about  three  o'clock  in  the  afternoon 
of  the  day  on  which  he  was  killed,  he  quit  work,  and  started 
out  of  the  mines  to  go  to  the  place  where  he  and  his  father- 
stayed,  his  father,  at  the  time,  telling  him  to  be  careful;  that 
after  leaving  the  mines,  and  crossing  the  trestle,  he  went  in  at 
the  trap  door,  and  started  along  the  entry  through  the  front 
mountain,  over  the  motor  track ;  that  he  was  struck  bv  the  motor 
and  killed  about  three  hundred  feet  from  the  trap  door,  and 
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about  half  way  between  the  trap  door  and  the  point  where  the 
motor  track  turns  to  the  left  into  the  other  entry,  going  to  the 
tipple;  that  if  the  boy  had  not  been  struck,  the  motor  would 
have  reached  the  trap  door,  and  passed  through  it,  in  about  one 
and  one-half  minutes  thereafter.  It  would  seem,  therefore,  that 
the  boy  passed  through  the  trap  door  into  the  tunnel  within  a 
few  minutes  before  the  time  when  the  motor  was  due. 

It  is  also  proved  that  the  motor  was  about  three  and  one-half 
feet  in  heigth;  that,  ordinarily,  it  carried  a  headlight,  which 
had,  before  that  time,  been  broken ;  that  the  company  had  pro- 
cured another,  which  did  not  bum  well,  and  for  that  reason,  it 
had  been  taken  off  by  the  motorman ;  and  the  company  had  sent 
for  another;  that  the  headlight,  when  on  the  motor,  did  not 
light  the  track  more  than  tliirty  feet  in  front;  that,  at  the  time 
of  the  killing  of  the  boy,  the  motor  was  not  carrying  a  headlight 
for  the  reason  stated,  but  the  motorman,  who,  in  his  seat  on 
the  motor,  could  see  over  the  top  of  it,  carried  a  large  torch 
light  on  his  head,  which  could  be  seen  a  distance  of  two  hundred 
yards ;  that  the  motor  did  not  carry  a  bell  or  other  instrument 
for  alarm;  but  by  the  singing  of  the  trolley  wire,  the  motor 
could  be  heard  coming  for  a  distance  of  one  thousand  feet ;  that 
the  wheels  of  the  motor,  and  of  the  cars,  and  the  noise  caused 
by  the  bumping  of  the  cars  against  each  other,  could  be  heard  a 
distance  of  from  four  hundred  to  five  hundred  feet;  that  no 
miner^s  light  was  seen  ahead  of  the  motor  by  the  persons  in 
charge  thereof  to  indicate  that  any  one  was  passing  along  the 
tunnel ;  that  the  motor  was  going  on  a  down  grade  at  a  speed  of 
from  ten  to  twelve  miles  per  hour  with  a  train  of  ten  empty 
coal  cars  attached  thereto  and  could  not  have  been  stopped  un- 
der one  hundred  feet;  that  the  boy  was  not  seen  on  the  track, 
and  was  not  discovered  until  after  he  was  killed.  No  person 
t'^tifies  how  or  in  what  position  he  was  when  struck.  The 
notor  was  thrown  from  the  track;  and  the  boy,  when  found  was 
under  it.  It  is  further  shown  that  the  tunnel,  at  the  time,  was 
not  lighted  by  lamps  or  •  otherwise ;  and  that  there  were  two 
electric  wires  running  through  the  same.  It  is  proved  by  the 
father  of  the  boy  that  he  and  the  boy  were  doing  a  ^'double 
tum/^  (the  work  of  two  miners)  ;  that  in  the  afternoon  of  the 
-^ay  of  his  death,  about  three  o'clock,  the  boy  said  to  his  father 
that  he  would  go  out  of  the  mines  to  provide  something  for  them 
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to  eat,  and  that  the  father  said,  all  right,  be  careful;  that  the 
boy  was  fifteen  years  and  six  months  old,  obedient  and  indus- 
trious: and  that  father  and  son  were  doing  about  as  much  as 
the  work  of  two  men.  The  father  also  testified  that  the  boy 
was  not  stupid;  that  ''he  was  about  as  understanding  a  boy  as 
I  had  ever  seen  or  had.  I  have  got  two  more,  and  he  was  about 
the  most  intelligent  boy  I  ever  had."  The  uncle  of  the  de- 
ceased also  swore  that  the  boy  was  considered  bright,  and  fully 
up  to  the  average.  It  is  also  shown  that  had  the  boy  waited 
outside  of  the  trap  door  until  the  motor  returned,  made  up  its 
load,  and  started  back  to  the  tipple,  and  had  ihen  followed  it, 
he  could  have  passed  through  the  tunnel  with  perfect  safety. 

The  sole  question  in  the  case,  as  presented  by  the  record,  is 
whether  the  defendant  is  guilty  of  negligence  as  alleged.  Its 
plea  is  not  guilty.  The  evidence  proves  that  Eugene  Williams 
was  killed  on  defendant's  premises,  used  by  it  as  a  part  of  its 
works,  for  the  mining  and  removal  of  its  coal ;  that  when  killed, 
he  had  left  the  mines  where  he  had  been  that  day  engaged  with 
his  father  in  digging  coal,  and  was  then  passing  through  the 
tunnel  on  his  way  to  his  lodging  place,  having  finished  his 
day's  work  for  the  company ;  that  he  was  working  for  his  father, 
and  under  his  care  and  direction;  was  performing  a  miners 
work;  and  that  he  was  intelligent  and  fully  up  to  the  average  in 
mental  capacity.  There  is  no  suggestion  that  he  was  not  in 
the  full  possession  and  enjoyment  of  all  of  his  senses.  He  had 
worked  six  days  in  the  mines  with  his  father,  going  and  return- 
ing through  the  tunnel  each  morning  and  evening,  to  and  from 
his  work.  Deceased  was  not  obliged  to  pass  through  the  tunnel 
to  reach  his  work  or  to  return  therefrom.  He  used  the  tunnel 
for  his  own  convenience.  He  was  in  no  wav  connected  with  the 
work  of  hauling  the  coal  from  the  trestle  to  the  tipple.  His 
presence  in  the  tunnel  at  the  time  of  his  death  was  voluntary 
on  his  part.  He  was  under  no  obligation  or  duty  to  the  com- 
pany to  be  there.  Xo  officer  or  employee  of  the  company  had 
invited  or  requested  him  to  go  there.  Neither  does  it  appear 
that  the  company  ever  objected  to  deceased  or  any  other  person 
going  through  the  tunnel;  although  it  must  have  known  that 
its  employees  were  making  such  use  of  the  tunnel. 

It  is  stated  bv  the  father  that,  on  one  occasion,  he  saw  the 
motor  in  the  tunnel.    It  could  have  been  seen,  and  no  doubt 
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was  observed  by  the  deceased,  that  the  tunnel  was  not  lighted, 
and  that  the  motor  carried  neither  headlight  nor  bell.  If  not  so 
obsen'-ed  in  the  tunnel,  ample  opportunity  was  afforded  to  see 
this,  while  the  motor  remained  each  trip  on  the  trestle,  where  it 
made  up  its  trains.  The  deceased  could  have  learned,  approxi- 
mately, the  location  of  the  motor,  when  he  entered  the  tunnel 
through  the  trap  door,  had  he  made  inquiry  of  the  boy,  who 
was  in  charge  of  the  trap  door  or  entrance.  It  is  shown  that, 
at  the  time  of  the  death  of  the  boy,  he  was  unseen,  and  his 
presence  unknown  by  the  motorman.  No  claim  is  made  that 
eitlier  father  or  son  was  ignorant  as  to  the  character  of  the 
tunnel,  the  existence  of  the  trolley  track,  the  trolley  wires,  the 
motor,  or  the  method  of  operating  the  same.  Neither  is  it 
claimed  that  the  death  of  young  Williams  was  the  result  of  wan- 
ton, willful  or  gross  negligence  of  the  company,  or  its  employees. 
The  caution  of  the  father  to  his  son  indicates  that  he  knew  of 
and  appreciated  the  danger.  What,  then,  were  the  legal  respon- 
sibilities and  liabilities,  if  any,  of  the  defendant  to  the  de- 
ceased, under  the  circumstances  of  this  case?  As  a  matter  of 
course,  there  can  be  no  negligence  when  there  is  no  breach  of 
duty.  It  must  appear,  therefore,  not  only  that  the  defendant 
owed  a  duty,  but  also  that  he  did  not  perform  it.  Sher.  & 
Redf.  Neg.  Vol.  I,  s.  15.  Negligence  is  the  doing  of  something 
which,  under  the  circumstances,  a  reasonable  person  would  not 
do,  or  the  omission  to  do  something  in  the  discharge  of  a  legal 
duty,  which  under  the  circumstances  a  reasonable  person  would 
do,  and  which  act  of  commission  or  omission  as  a  natural  con- 
sequence directly  following,  produces  damages  to  another. 
Washington  v.  B,  &  0,  R.  R.  Co.,  17  W.  Va.  190. 

There  would  seem  to  be  some  question  as  to  whether  the  de- 
ceased was,  in  the  strict  sense,  in  the  service  of  the  defendant 
company,  after  he  had  quit  his  work  in  the  mine  for  the  day, 
and  had  started  on  his  journey  to  his  lodging  place,  beyond  the 
front  mountain.  It  is  certain  that  he  was  not  then  engaged  in 
any  part  of  the  work  for  which  he  was  employed  by  the  com- 
pany, while  he  was  in  the  tunnel  where  he  was  killed ;  but  it  may 
be  said  that  he  was  vet  in  the  service  of  the  defendant  as  a  coal 
miner  or  digger,  not  having  severed  his  relation  with  the  com- 
pany. In  the  case  of  McQvick  v.  Shcuttiiclc,  160  Mass.  47,  in 
which  plaintiff  sued  the  defendant  for  injuries  received  by  her 
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on  her  way  from  her  home  to  her  work,  she  being  in  the  employ 
of  defendants  as  a  laundress,  and  at  the  time  was  riding  in  de- 
fendant's wagon,  the  court  there  said :  "The  plaintiff  must  be 
regarded  as  having  been  in  the  service  of  the  defendants  at  the 
time  of  the  accident.  Whether  the  transportation  of  the  plain- 
tiff was  actually  gratuitous,  as  it  seems  to  have  been,  or  whether 
it  was  in  puj'suance  of  such  an  understanding  between  the 
parties  that  it  may  be  deemed  to  have  been  a  part  of  the  con- 
tract, in  either  case,  it  was  incident  to  the  service  which  the 
plaintiff  was  to  perform  and  closely  connected  with  if  How- 
ever this  may  be,  in  the  view  taken  by  us  of  the  case,  that  ques- 
tion is  not  verv  material. 

As  hereinbefore  stated,  the  passage  of, the  boy  through  the 
tunnel  was  not  a  part  of  his  labor  for  defendant;  nor  neces- 
sarily connected  therewith,  as  he  had  other  means  of  reaching 
the  mine.  Not  being  directed  by  his  employer  to  go  there,  his 
use  of  that  rqute  was  of  his  own  choice,  and  for  his  own  con- 
venience. 

If,  however,  it  can  be  said  that,  at  the  time  of  his  death,  the 
boy  was  engaged  in  the  work  of  his  employer,  it  would  not  under 
the  facts  and  circumstances,  materially  change  the  result  of  the 
case.  A  minor,  like  an  adult,  assumes  the  obvious  risks  of  in- 
jury from  the  condition  of  the  business  in  which  he  engages; 
and  those  are  obvious  risks  which  a  person  of  the  plaintiff's  ap- 
parent age,  intelligence,  and  capacity  would  discover  and  ap- 
preciate by  the  exercise  of  ordinary  care.  Dresser  on  Em- 
ployer's Liability,  s.  96.  As  to  the  knowledge  which  a  minor  in 
fact  possesses,  and  as  to  the  presumption  that  he  will  use  reason- 
able care  to  inform  himself,  he  stands  in  no  better  condition 
than  an  adult.     Idem.     See  cases  there  cited. 

Ray  on  Neg.  of  Imp.  Duties,  18,  says  that  where  the  owner  or 
occupier  of  land,  in  the  prosecution  of  his  own  purposes,  or  busi- 
ness, or  of  a  purpose  or  business  in  which  there  is  a  common 
interest,  invites  another,  either  expressly  or  impliedly,  to  come 
upon  the  premises,  he  cannot  with  impunity  expose  him  to  un- 
reasonable or  concealed  dangers,  as,  for  example,  from  an  0|>en 
trap  in  a  passageway.  The  duty  in  this  case  is  founded  upon 
the  plainest  principles  of  justice.  The  keeper  of  a  public  place 
of  Jbusiness  is  bo_/id  to  keep  his  premises,  and  the  passageways 
to  and  from  them,  in  a  safe  conditicm^  and  use  ordinary  care  to 
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avoid  accidents  or  injury  to  those  properly  entering  upon  his 
premises  on  business.  But  this  rule  only  applies  to  such  parts 
of  the  building  as  are  a  part  of,  or  used  to  gain  access  to,  or 
constitute  a  passage  way  to  and  from,  the  business  portion  of 
the  building,  and  not  to  such  parts  of  the  building  as  are  used 
for  the  private  purposes  of  the  owner,  unless  the  party  injured 
has  been  induced  by  invitation  or  allurement  of  the  owner,  ex- 
press or  implied,  to  enter  therein. 

In  Su^eeney  v.  Old  Colony  &  Newport  By,  Co,,  10  Allen 
(Mass.)  3G8,  372,  it  is  said:  ''In  order  to  maintain  an  action 
for  an  injury  to  person  or  property  by  reason  of  negligence  or 
want  of  due  care,  there  must  be  shown  to  exist  some  obligation  or 
duty  towards  the  plaintiff,  which  the  defendant  has  left  undis- 
charged or  unfulfilled.  This  is  the  basis  on  which  the  cause 
of  action  rests.  There  can  be  no  fault,  or  negligence,  or  breach 
of  duty,  where  there  is  no  act,  or  service,  or  contract,  which  a 
party  is  bound  to  perform  or  fulfill.  All  the  cases  in  the  books, 
in  which  a  party  is  sought  to  be  charged  on  the  ground  that  he 
has  caused  a  way  or  other  place  to  be  incumbered  or  suffered  it 
to  be  in  a  dangerous  condition,  whereby  accident  and  injury 
have  been  occasioned  to  another,  turn  on  the  principles  that 
negligence  consists  in  doing  or  omitting  to  do  an  act  by  which 
a  legal  duty  or  obligation  has  been  violated.  Thus  a  trespasser 
who  comes  on  the  land  of  another  without  right  cannot  maintain 
an  action,  if  he  runs  against  a  barrier  or  falls  into  an  excavation 
there  situated.  The  owner  of  the  land  is  not  bound  to  protect 
or  provide  safeguards  for  wrongdoers.  So  a  licensee,  who  en- 
ters on  premises  by  permission  only,  without  any  enticement, 
allurement  or  inducement  being  held  out  to  him  by  the  owner 
or  occupant,  cannot  recover  damages  for  injuries  caused  by  ob- 
structions or  pitfalls.  He  goes  there  at  his  own  risk,  and  en- 
joys the  license  subject  to  its  concomitant  perils.  No  duty  is 
imposed  by  law  on  the  owner  or  occupant  to  keep  his  premises 
in  a  suitable  condition  for  those  who  come  there  solely  for  their 
own  convenience  or  pleasure,  and  who  are  not  either  expressly 
invited  to  enter  or  induced  to  come  upon  them  by  the  purpose 
for  which  the  premises  are  appropriated  and  occupied,  or  by 
some  preparation  or  adoption  of  the  place  for  use  by  customers 
or  passengers,  which  might  naturally  and  reasonably  lead  them 
to  suppose  that  they  might  properly  and  safely  enter  thereon." 
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The  duty  of  keeping  premises  in  a  safe  condition  even  as 
against  a  mere  licensee  may  prove  determinate  of  liability, 
where  affirmative  negligence  in  the  management  of  the  prop- 
erty or  business  of  the  owner  would  be  likely  to  subject  persons 
exercising  the  privilege  theretofore  permitted  and  enjoyed  to 
great  danger.  *  *  *  But  to  charge  a  defendant  with  negli- 
gence, on  the  ground  that  he  has  caused  a  place  to  be,  or  remain 
in,  an  unsafe  and  dangerous  condition,  whereby  accident  and 
injury  have  resulted  to  another,  he  must  have  done  or  omitted 
to  do  an  act  by  which  a  legal  duty  or  imposed  obligation  has 
been  violated.  Ray  Neg.,  supra,  20,  21 ;  Beck  v.  Carter,  68  X. 
Y.  283 ;  Bary  v.  n\  Y.  C.  &  7T.  7?.  R.  Co.,  92  K  Y.  290;  Trash 
V.  Shotwell,  41  ^linn.  CCi;  Pierce  v.  Whitcamb,  48  Vt.  127. 

A\Tiere  there  is  no  nuisance,  but  a  person  conges  upon  the  land 
without  invitation,  and  simply  as  a  bare  licensee,  and  the  occu- 
pier or  owner  of  the  property  passively  acquiesces  in  this,  if  an 
injury  is  sustained  by  reason  of  a  mere  defect  in  the  premises, 
the  occupier  is  not  liable,  for  he  has  not  been  guilty  of  any 
neglect  of  duty  imposed  upon  him  as  such  licensor,  as  the 
licensee  has  taken  all  the  risk  upon  him  except  as  against  the 
affirmative  neglect  of  the  occupier  of  the  premises.  *  •  ♦  A 
mere  passive  acquiescence  on  the  part  of  the  owner  or  occupant 
in  the  use  of  real  property  by  others  does  not  involve  him  in  any 
liability  to  them  for  its  unfitness  for  use.  10  Allen,  supra,  3G8, 
385;  GUUs  v.  Penn  7?.  R,  Co.,  59  Pa.  129.  A  mere  naked 
license  or  permission  to  enter  or  pass  over  an  estate  will  not 
create  a  duty,  nor  impose  an  obligation  on  the  part  of  the  owner 
or  person  in  pof^sossion  to  provide  against  the  danger  of  accident 
10  Allen,  supra\,  373;  Crogan  v.  Schiele,  53  Conn.  186.  Where 
a  person  has  license  to  go  upon  the  grounds  or  the  inclosurc  of 
another,  he  takes  the  premises  as  he  finds  them,  and  accepts 
whatever  peril  ho  incurs  in  the  use  of  such  license.  Ray,  siipra, 
25;  Ind.  B.  £  W.  R.  Co.  v.  BarnhaH,  115  Ind.  399.  The  ex- 
tent of  the  liability  of  the  occupier  of  the  land  to  the  person 
whom  he  has  licent^cd  to  come  upon  that  land  depends  on 
whether  the  licensee  comes  on  the  land  for  a  purpose  in  which 
he  and,  the  licensor  have  a  joint  interest,  or  from  which  the 
licensor  derives  a  profit,  and  upon  his  invitation,  express  or  im- 
plied, or  whether  he  comes  for  his  own  purposes  only,  in  which 
last  case,  he  is  called  a  licensee.    ♦  ♦  ♦    And  where  the  person 


W.  Va.]  Williams  v.  Coal  and  Coke  Co.  96 

coining  on  the  land  does  so  for  his  own  purposes,  he  is  a  bare 
licensee,  and  he  must  take  the  premises  in  the  condition  in 
which  they  are.  Addison  on  Torts,  Vol.  I,  320.  322 ;  Cooley  on 
Torts  3o8.  It  must  be  remembered  that  the  deceased  went 
into  the  tunnx?!  for  his  own  purpose  and  convenience,  without 
invitation  from  defendant.  The  company  had  no  interest 
wliatever  in  the  route  selected,  or  mode  of  travel,  adopted  by  the 
decedent,  in  going  to,  and  returning  from,  his  work  in  the  mines. 
The  company  derived  no  profit  whatever  from  the  travel  of  the 
boy  through  the  tunnel. 

Plaintiff  in  error  cites  many  decisions  to  convince  us  that  the 
trial  court  erred  in  refusing  to  submit  the  evidence  to  the  jury. 
The  rule  in  such  case  is  so  well  established  in  this  State,  that 
it  i<  not  open  to  further  controversy.  In  Butcher  v.  W,  Va.  & 
P.  B\l  Co.,  37  W.  Va.  180,  it  is  held :  "Where  negligence  is 
tlio  ground  of  the  action  it  rests  upon  the  plaintiff  to  trace  the 
fault  for  his  injury  to  the  defendant,  and  for  this  purpose  he 
must  show  the  circumstances  under  which  the  injury  occurred, 
and  if.  from  these  circumstances  so  proven  by  the  plaintiff,  it 
appears  that  the  fault  was  mutual,  or,  in  other  words,  that  con- 
tributory negligence  is  fairly  imputable  to  him,  he  has,  by  prov-  ' 
ing  the  circumstances,  disproved  his  right  to  recover,  and  on 
the  plaintiff's  evidence  alone  the  jury  should  find  for  the  de- 
fendant.''    Gcriii/s  Adm'r  v.  Tlaley,  29  W.  Va.  98. 

In  Keitcrman  v.  Dry  Fork  JiaiJroad  Co.,  48  W.  Va.  GOG,  it  is 
held :  "Though  questions  of  negligence  and  contributory  negli- 
gence are,  ordinarily,  questions  of  fact  to  be  passed  upon  by  the 
jury,  yet,  when  the  undisputed  evidence  is  so  conclusive  that  the 
court  would  be  compelled  to  set  aside  a  verdict  in  opposition  to 
it.  it  may  withdraw  the  case  from  the  consideration  of  the  jury, 
and  direct  a  verdict.  When,  in  actions  for  negligence,  the 
facts  are  undisputed,  and  such  that  all  reasonable  minds  must 
flraw  the  same  conclusion  from  them,  it  is  the  duty  of  the  judge 
to  say,  if  asked,  as  a  matter  of  law,  whether  or  not  they  make 
a  rase  actionable  negligence.  In  such  cases,  however,  when  the 
farts  are  in  dispute,  it  is  the  duty  of  the  judge  to  submit  them 
to  the  jurv.  In  actions  for  negligence,  the  courts  have  abro- 
gated the  doctrine  that  a  mere  scintilla  of  evidence  from  which 
there  might  be  a  surmise  of  negligence  is  sufficient  to  carry  a 
case  to  the  jury,  and  have  adopted  the  more  reasonable  rule  that 
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there  is  a  preliminary  question  which  the  judge  must  decide, 
if  asked,  whether,  granting  to  the  testimony  all  the  probative 
force  to  which  it  is  entitled,  a  jury  can  properly  and  justifiably 
infer  negligence  from  the  facts  proved;  for,  while  negligence  is 
usually  an  inference  from  facts  it  must  be  proved,  and  com- 
petent and  sufficient  evidence  is  as  much  required  to  prove  it  as 
to  prove  any  other  fact/' 

We  therefore  conclude,  as  a  matter  of  law,  that  the  facts 
proved  do  not  make  out  a  case  of  actionable  negligence  against 
the  defendant. 

But  plaintiff  in  error  further  complains  that  the  court  also 
erred  in  refusing  to  permit  the  plaintiff  to  prove  the  declarations 
of  the  motorman  and  brakeman  as  to  the  cause  of  the  injury, 
made  within  a  few  minutes  after  the  accident  occurred. 

Augustus  Williams,  the  father  of  the  boy,  was  asked  by  plain- 
tiff's counsel,  "Did  you  have  any  conversation,  when  you  were 
there  to  see  about  vour  dead  bov,  with  the  motorman,  or  anv  one 
connected  with  the  running  of  that  train,  and  if  so,  tell  the  jury 
what  it  was?"  This  question  was  objected  to  by  the  defendant 
and  was  not  answered.  But  at  the  close  of  the  evidence  of  this 
witness,  "plaintiff  offered  to  prove  by  the  witness,  the  declara- 
tions of  the  motorman  and  brakeman  as  to  the  cause  of  the 
accident,  within  a  few  minutes  after  the  accident  occurred,  to 
which  the  defendant  objected,  which  objection  being  sustained, 
the  plaintiff  excepted.'*  It  does  not  appear  what  specific  declar- 
ations the  plaintiff  could  have  proved,  or  expected  to  prove  by 
the  witness. 

In  Seslcr  v.  Coul  Co.,  51  W.  Va.  318,  it  is  held:  "When  a 
question  is  put  to  a  witness  and  the  court  refuses  to  allow  it  to 
be  answered,  if  the  question  does  not  plainly  itself  import  that 
the  answer  will  prove  a  fact  material,  it  must  appear  by  a  bill 
of  exceptions  what  was  proposed  and  expected  to  be  proven,  else 
there  is  no  error  apparent.  If  a  question  objected  to  is  an- 
swered, the  answer  must  be  shown,  else  there  is  no  error  appar- 
ent." Jacl'siOTi  v.  Ilmu/jht,  38  W.  Va.  236;  Union  Central  Co.  v. 
Polard,  94  Va.  146. 

Tf  the  exception,  for  allowing  or  refusing  to  allow  a  question 
to  be  answered  by  a  witness,  fails  to  give  the  answer  of  the  wit- 
ness, or  what  is  expected  to  be  proved  by  him,  the  appellate 
court  cannot  determine  the  relevancy,  admissibility  or  value  of 
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the  answer,  and  the  exception  will  not  be  considered.      Kay  v. 
Glile  Creek  By.  Co.,  47  \V.  Ya.  4G7,  478. 

Williams,  after  stating  what  occurred  ^hen  his  boy  left  him 
in  the  mines,  savs:  "x\nd  then  in  about  twenty  minutes,  or 
probably  longer,  twenty-five,  or  half  an  hour,  I  couldn't  tell  you 
exactly,  the  length  of  time,  *  *  *  a  boy  came  in  the  room 
(mine)  and  said:  Mr.  Williams  your  boy  got  run  over;  and  I 
just  dropped  everything,  and  went  out,  ♦  ♦  *  and  I  had  to  go 
from  one  mountain  to  the  other  mountain ;  *  *  *  and  when 
T  got  t>  the  place,  I  seen  the  motor  was  off  the  track;  but  I 
didn't  know  anything  about  the  boy  being  under  there." 

If  Statements  or  declarations  were  made  to  the  witness  bv  the 
motorman  and  brakeman,  or  by  either  of  them,  as  to  the  cause 
of  the  accident,  such  statements  could  be  admitted  as  evidence 
only,  because  they  were  parts  of  the  re^  gestae.  2  Jones  on  Ev. 
s.  348,  says :  '^Vhother  a  statement  or  act  is  or  is  not  a  part  of 
the  rej  gestae  depends  wholly  upon  the  facts  of  each  case ;  and 
it  is  therefore  difficult,  if  not  impossible,  to  frame  any  satis- 
factory definition  of  the  term  res  gestae.  But  there  are  certain 
well  recognized  tests  or  rules  which  may  be  applied  in  deter- 
mining whether  a  given  statement  or  act  is  to  be  rejected  as 
hearsay,  or  admitted  as  part  of  the  res  gestae.  One  of  these  is 
that  declarations  are  not  admissible  if  they  amount  to  no  more 
than  a  mere  narrative  of  a  past  occurrence.  Thus,  when  the 
holder  of  a  check  went  into  a  bank  and  when  he  came  out  said 
he  had  demanded  payment,  the  declaration  was  held  inadmis- 
sible. So  where  one  was  fatally  injured  by  a  railway  train 
made  itatements  half  an  hour  after  the  occurrence,  the  state- 
ments were  held  no  part  of  the  res  gesta-e;  and  in  an  action 
against  a  township  for  injuries  caused  by  a  defective  bridge, 
statements  made  by  the  plaintiff  as  to  the  cause  and  circum- 
stances of  the.  injury  were  held  inadmissible.  The  rule  has 
often  been  declared  that  the  declarations  must  be  contem- 
poraneoms  with  the  facts  which  they  illustrate ;  and  many  cases 
might  be  cited  as  examples  of  such  rulings.  Thus,  in  a  case 
which  has  excited  much  discussion  and  which  has  been  regarded 
as  an  extreme  case,  it  was  held  that  a  statement  irinrle  by  a  per- 
son immediately  after  the  act,  while  running  out  of  the  room 
in  which  her  throat  had  been  cut,  was  incompetent  and  in  many 
other  case^  it  has  been  held  that  declarations,  immediately  or  i^ 
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few  minutes  after  the  event  sought  to  be  explained,  could  not 
be  received.  In  these  and  many  similar  cases  which  might 
be  cited  the  declarations  were  not  so  clearly  contemporaneous 
with  the  transaction  in  issue  as  to  characterize  or  explain  it. 
They  were  mere  narratives  of  transactions  wholly  completed. 
These  declarations  depended  for  their  truth  wholly  upon  the 
accuracy  and  reliability  of  the  declarant  and  the  witness,  and 
were  not  corroborated  by  any  event  or  fact,  then  transpiring,  by 
means  of  which  their  truth  could  be  tested.^' 

Wharton^s  Crim.  Ev.  s.  262,  says:  "Res  gestae  are  events 
speaking  for  themselves  through  instinctive  words  and  acts  of 
participants — not  the  words  and  acts  of  participants,  when  nar- 
rating the  events.  What  is  done  or  said  by  participants  under 
immediate  spur  of  a  transaction,  becomes  thus  part  of  the  trans- 
action, because  it  is  then  the  transaction  that  speaks."  To  be 
part  of  the  res  gestae,  the  declaration  must  have  been  made  at 
the  time  of  .the  act  done,  so  that  the  act  and  the  declaration  ob- 
viously constitute  but  one  transaction.  Western  Boatman's 
Ass'n  V.  Kribben,  4^  Mo.  37 ;  1  Green  Ev.  138 ;  1  Phill.  Ev.  150, 
436;  Story  Ag.  150,  152.  Therefore,  any  declarations  of  the 
motorman  or  brakeraan  which  might  have  been  given  by  the 
witness  in  response  to  said  question,  would  have  been  improper, 
because  clearly  not  constituting  a  part  of  the  res  gestae.  The 
court  did  not  err  in  sustaining  the  objection,  and  refusing  to 
allow  the  witness  to  answer. 

We  find  no  error  in  the  judgment  of  the  circuit  court  It 
must  be  affirmed. 

Affirmed. 

Note  by  Poppenbarger,  President,  (concurring)  : 

The  opinion  prepared  by  Judge  Miller  proceeds  upon  the 
theory  that  the  boy  was  either  a  trespasser  or  a  mere  licensee,  to 
whom  the  defendant  company  owed  no  duty  other  than  that  of 
refraining  from  willful  injury  to  him.  In  that  view  I  do  not 
concur.  It  docs  not  appear  that  there  was  a  contract  between 
the  company  and  the  boy,  but  the  evidence  tends  to  show  that  the 
contractual  relation  between  the  father  and  the  company  ex- 
tended to  the  boy,  whose  service  was  to  be  rendered  to  the  com- 
pany on  behalf  of  the  father.    If  tius  4id  Dot  make  him  an 
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employee  of  the  company,  his  relation  corresponded  to  that  of  a 
servant  of  an  independent  contractor,  to  whom  the  owner  of  the 
premises  owes  the  duty  of  providing  safe  premises,  but  not  safe 
appliances  unless  he  is  bound  by  the  contract  to  furnish  them. 
As  the  boy  was  permitted  to  work  in  the  mine  under  the  father's 
contract  of  employment,  he  was  clearly  not  a  trespasser  nor  a 
mere  licensee.  He  was  there  by  the  invitation  of  the  company. 
It  owed  him  at  least  as  high  a  duty  as  is  due  from  a  proprietor 
to  the  servants  of  an  independent  contractor.  "In  most  every 
such  case  there  is  the  further  implication  that  if  the  contractor 
brings  third  persons,  his  own  employees,  his  partners  or  assist- 
ants, to  assist  him  in  executing  the  contract,  such  persons  are 
presumably  upon  the  premises  by  the  invitation  of  the  owners, 
and  he  owes  to  them  the  same  measure  of  care,  to  the  end  of 
promoting  their  safety,  that  he  owes  to  the  contractor  himself, — 
and  this,  although  no  contractual  relation  exists  between  the 
proprietor  and  them.  Therefore,  where  the  owner  of  a  building 
caused  a  stage  to  be  erected  for  use  by  one  who  had  contracted 
with  him  to  supply  the  building  with  fire  extinguishing  appar- 
atus, and  the  staging  was  constructed  in  a  negligent  manner,  in 
consequence  of  which  an  employee  of  the  contractor  was  killed, 
the  owner  was  liable  for  the  death  of  the  employee,  although  no 
contractual  relation  existed  between  them.'^  I  Thomp.  Com. 
Neg.  8.  979. 

The  tunnel  in  which  the  boy  was  killed,  whether  part  of  the 
mine  or  not,  was  so  connected  with  the  employment  as  to  impose 
upon  the  company  a  duty  to  its  employees  in  respect  thereto. 
It  was  the  only  convenient  way  provided  for  going  to  and  return- 
ing from  the  work.  It  was  used  for  that  purpose,  whether  built 
for  it  or  not.  It  does  not  appear  that  any  of  the  miners  used 
the  path  over  the  hill,  and  it  does  appear  that  the  miners  gen- 
erally went  to  and  from  work  through  the  tunnel.  It  was  the 
usual  and  ordinary  way  of  ingress  and  egress.  "It  is  one  of  the 
fundamental  duties  incumbent  upon  the  mine  owner  to  furnish 
suitable  and  safe  means  of  ingress  and  egress  for  those  whom  he 
has  employed  to  labor  in  his  mine.*'  White  on  Mines  and  Min- 
ing Remedies,  s.  395.  A  manufacturing  company  is  liable  to  an 
employee  for  injuries  sustained  by  reason  of  a  defective  stair- 
way or  approach  to  the  building  in  which  he  works.  Fitzgerald 
Y,  Paper  Co.,  155  Mass,  155,    In  that  case,  Knowlton,  Judge, 
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speaking  of  the  defendant  corporation,  said:  ^'It  was  its  duty 
to  provide  on  its  premises  a  reasonably  safe  passage  way  for  the 
use  of  its  employees  in  going  to  and  from  their  work."  Persons 
who  go  upon  the  premises  of  another  as  invited  guests,  or  upon 
business  with,  or  to  perform  a  service  for,  him,  as  in  the  cases 
of  patrons  of  a  store  or  custom  mill,  passengers  of  a  railroad 
company,  and  laborers  and  servants  of  an  independent  con- 
tractor, may  hold  the  owner  to  the  duty  of  such  reasonable  care; 
but  persons  who  go  upon  the  premises  of  another  for  their  own 
pleasure,  without  invitation,  or  upon  business  of  their  own,  in 
which  the  owner  is  not  concerned  or  has  no  interest  whatever, 
are  mere  licensees,  if  tJie  owner  knows  of,  and  acquiesces  in, 
such  use.     Otherwise  thov  are  trespassers. 

I  concur  in  the  decision,  however.  The  facts  bring  the  case 
within  the  doctrine.  Volenti  non  -fit  injuria.  The  deceased 
knew  the  dangerous  character  of  the  place.  He  was  of  sufficient 
age  and  intelligence  to  comprehend  the  danger,  for  it  was  so 
apparent  as  to  leave  no  room  for  doubt.  He  assumed  not  only 
the  risk  incident  to  tlio  employment,  but  also  the  risk  attendant 
upon  the  particular  journey  through  that  dark  tunnel  in  which 
he  knew  the  motor  ran.  The  doctrine  applies  to  minors  as  well 
as  adults,  if  it  be  shown  that  he  knew  the  danger.  "This  prin- 
ciple has  been  applied  in  favor  of  the  master  in  cases  where  the 
injury  was  caused  by  the  negligence  of  a  fellow  servant;  by 
permanent,  visible  conditions  of  the  plant;  by  the  common  oper- 
ations incident  to  the  performance  of  his  duties;  by  a  defect  in 
an  appliance,  where  the  existence  of  that  defect  does  not  imply 
negligence  on  the  master's  part."  Labait  on  Master  and  Ser- 
vant, s.  201.  This  author  savs  the  rule  above  stated  differs  from 
the  corresponding  rule  applicable  to  an  adult  in  one  important 
respect,  but  does  not  state  any  other,  although  he  discusses  the 
question  at  considerable  length,  referring  to  many  authorities. 
The  point  of  difTorence  is  thus  stated:  "In  the  case  of  an  adult 
the  servant's  liability  to  recover  for  injuries  resulting  from  or- 
dinarv  risks  is  declared  in  terms  which  are  indicative  of  the 
fact  that  his  comprehension  of  those  risks  is  presumed  in  the 
absence  of  evidence  which  justifies  the  opposite  conclusion.  In 
the  case  of  a  minor,  on  the  other  hand,  the  defense  of  an  as- 
sumption of  ordinary  risks  is  viewed  as  one  which  is  merely  con- 
ditional upon  the  production  of  specific  and  positive  QYidenoe 
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going  to  show  that  the  risk  in  question  was,  as  a  matter  of  fact, 
comprehended.  In  short,  where  a  minor  is  concerned,  ordinary 
risks  are,  for  evidential  purposes,  always  treated  at  the  outset 
of  the  inquiry  as  extraordinary,  and  the  burden  of  establishing 
the  servant's  comprehension  of  the  particular  risk  is  cast  upon 
the  employer." 

The  plaintiff  shows  by  his  own  case  that  the  deceased  had 
for  six  days  been  passing  through  this  dark  tunnel  and  that  he 
was  a  boy  of  more  than  ordinary  intelligence.  He  must  have 
known  that  it  was  dark  and  dangerous,  and,  on  leaving  his 
father,  he  was  instructed  to  be  careful.  In  the  absence  of  proof 
by  the  plaintiff  of  the  facts  precluding  recovery,  the  defendant 
would  be  compelled  to  show  them,  if  it  would  defeat  recovery, 
but  they  appear  here  as  a  part  of  the  plaintiff's  own  case. 

Judges  Dent  and  McWiiorter  concur  in  the  views  herein  ex- 
pressed. 


CHARLESTON. 

Arbogast  r.  Myltus. 

Submitted  January  26,  1904.     Decided  February  23,  1004. 

1.  Rkal  Property-- Sale. 

M.  on  behalf  of  himself  and  P.,  joint  owners  of  a  tract  of 
land,  by  contract  under  seal — but  which  contract  was  not  au- 
thorized by  P. — sold  the  same  to  A.  receiving  from  A,  on  ac- 
count of  the  cash  payment  $250,  and  $50,  and  A.  also  paid  out 
for  surveying  the  land  for  M.  $255;  afterwards  at  the  sug- 
gestion and  request  of  M.  the  contract  was  mutually,  orally, 
rescinded,  M.  agreeing  to  repay  to  A,  the  said  three  sums  so 
paid  by  A.,  with  interest,  M.  acting  upon  such  oral-  rescission 
resold  the  land  to  other  parties.  Held,  That  A.  xjouM  recover 
in  assumpsit  from  M.  the  money  so  paid  by  him.     (p.  107). 

2.  Contract. 

While  the  general  rule  is  that  a  contract  must  be  discharged 
in  the  same  form  as  that  in  which  it  was  made,  yet  the  rule 
does  not  apply  where  a  parol  contract  rescinding  or  modifying 
a  contract  under  seal  has  been  lacted  upon,  so  that  It  would  be 
inequitable  to  hold  the  parties  to  their  original  contract,  (p. 
107). 
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Error  to  Circuit  Court,  Randolph  County. 

Action  by  John  C.  Arbogast  against  Charles  E.  Mylius. 
Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed. 

W.  B.  Maxwell  and  Stradbr  &  Stbader,  for  plaintiff  in 
error. 

J.  L.  Wamslet,  for  defendant  in  error. 

McWhorter^  Judge  : 

This  is  an  action  of  assumpdt  brought  by  John  C.  Arbogast 
against  Charles  E.  Mylius,  in  the  circuit  court  of  Randolph 
County,  averring  that  defendant  was  indebted  to  plaintiff  in  the 
sum  of  $1,000  for  money  before  that  time  paid  and  expended  by 
the  plaintiff  for  the  use  of  defendant  at  his  request ;  and  in  the 
like  sum  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  account  then  and  there  stated  between  them.  With 
his  declaration  plaintiff  filed  an  account  against  the  defendant 
consisting  of  three  items : 

Co^ %2S(kM 

Amount   advanced  by  B.   L.   Butcher 60.00 

Amount    paid    for    surveying '. . .  265.00 

Total 1665.00 

The  defendant  entered  a  plea  of  norv-assumpsit  and  filed  a 
special  pica  in  writing  to  which  the  plaintiff  replied  generally. 
The  special  plea  being  to  the  effect  that  plaintiff  ought  not  to 
recover  in  the  action  becaoise  he  says  that  the  several  supposed 
promises  and  undertakings  in  the  declaration  mentioned,  if  any 
such  were  made,  were  each  of  them  made  by  the  defendant 
jointly  with  one  James  Pickens  who  was  still  living,  and  not  by 
plaintiff  alone ;  that  James  Pickens  was  not  named  in  the  writ 
and  declaration.  By  agreement  and  consent  of  the  parties  both 
issues  presented  by  the  pleadings  were  tried  at  the  same  time 
by  the  same  jury,  and  any  proper  evidence  offered  upon  either 
issue  was  to  be  heard  by  the  jury.  A  jury  was  empaneled  and 
the  case  tried  on  the  27th  of  January,  1903.  After  the  plaintiff 
had  introduced  all  his  evidence  the  defendant  demurred  to  the 
plaintiff's  evidence  in  which  the.  plaintiff    joined.     The    jury 
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found  for  the  plaintiff  a  conditional  judgment  for  $844.60, 
which  is  conceded  to  be  the  amount  of  the  three  items  with  in- 
terest, and  the  correct  amount  of  judgment  in  case  the  court 
did  not  err  in  overruling  the  demurrer.  The  court  overruled 
the  demurrer  and  entered  up  judgment  for  said  amount,  with 
costs.  The  defendant  obtained  from  one  of  the  judges  of  this 
Court  a  writ  of  error  and  supersedeas,  and  for  error  says  the 
evidence  shows  that  James  Pickens  was  a  joint  and  equal  owner 
with  defendant  in  the  contract  of  June  19,  1903,  whereby  a  tract 
of  land  was  sold  by  defendant  and  Pickens  to  plaintiff,  and  if 
plaintiff  had  any  right  to  recover  it  was  against  both,  and 
Pickens  not  having  been  a  party  defendant  the  case  should  have 
been  abated  upon  the  issue  taken  upon  the  plea  of  non-joinder; 
that  the  evidence  shows  that  plaintiff  still  holds  the  contract  of 
June  19,  1903;  that  he  produced  it  on  the  trial  and  had  never 
surrendered  it,  and  it  was  such  a  contract  as  could  be  specifically 
enforced  by  complying  with  the  terms  thereof ;  that  none  of  the 
evidence  offered  by  the  plaintiff  was  germane  under  either  of  the 
counts  in  the  declaration  and  that  in  no  event  should  defendant 
be  charged  with  the  expense  of  B.  M.  Yeager  in  making  the 
survey  because  under  the  contract  plaintiff  was  to  pay  that,  and 
that  certainly  defendant  should  not  be  charged  with  Pickens' 
one-half  of  the  expense  of  the  surveyor,  Mollohan,  because  they 
are  jointly  liable  to  pay  their  said  part  of  the  expense.  The 
contract  under  which  defendant  claims,  Pickens  is  jointly  liable 
with  himself,  is  a  written  contract  made  June  19,  1903,  between 
James  Pickens,  and  C.  E.  Mylius  of  the  one  part  and  John  C. 
Arbogast  of  the  other  part,  which  is  a  contract  of  sale  of  a  tract 
of  about  two  thousand  acres  of  land  at  $6.00  per  acre,  by 
Pickens  and  Mylius,  in  consideration  of  $250.00  paid  to,  and  the 
receipt  acknowledged  by  Mylius,  one-third  of  the  purchase 
money  less  said  $250.00  cash  payment  to  be  paid  when  the  deed, 
provided  for  in  the  contract  was  made  and  delivered,  one-third 
in  one  and  the  other  one-third  in  two  years  from  the  delivery  of 
the  deed,  then  follows  a  general  description  of  the  land :  "Said 
land  to  be  surveyed,  surface  measure,  by  B.  M.  Yeager  and 
Bernard  L.  Mollohan,  the  former  to  be  paid  by  said  Arbogast 
and  the  latter  by  said  parties  of  the  first  part.  Surveyitig  to 
be  done  as  soon  as  practicable  and  deed  of  general  warranty  made 
in  accordance  therewith ;"  the  deferred  payments  to  draw  interest 
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and  notc-s  to  be  executed  when  deed  was  delivered  and  vendors 
lien  to  be  retained  for  the  payment  thereof.     The  contract  was 
gignd  by  Charles  E.  Mylius  and   '"'Jamts    Pickens,   per   C.   E. 
Mylius"  and  J.  C.  Arbogast,  by  E.    Hutton.     The    defendant 
took  the  deposition  of  Pickens  in  which  he  repudiates  this  con- 
tract.   He  savs  in  his  testimonv :    "As  far  as  the  contract  is  con- 
cerned,  I  never  saw  the  contract  and  knowed    nothing    about 
there  being  a  contract  in  writing."     States  that  sometime  in  the 
latter  part  of  the  summer  or  fall  of  1893,  Elihu  Hutton  came 
to  witness's  house  and  Hutton  proposed  to  buy  his  one-half  in- 
terest in  the  lands  which  he  supposed  were  the  same  mentioned 
in  the  contract.     Hutton  wanted  him  to  go  into  a  written  con- 
tract, that  his  partner  had  accepted  witness's  terms  but  witness 
refused  to  go  into  a  contract  of  any  kind,  in  writing,  "but  told 
him  if  they  would  pay  the  money  and  sign  the  notes  for  the 
unpaid  purchase  money  or  deferred  payments,  payable  in  gold 
or  its  equivalent,  that  he  would  deed  them  the  land.*^     B.  L- 
Butcher,  a  witness  for  plaintiff,  says  that  he  and  Arbogast  were 
at  the  court  in  the  fall  of  1897,  waiting  for  this  case  to  be 
reached  on  the  docket ;  that  they  were  impatient  to  get  away  and 
went  to  ilylius  in  the  old  court  house  with  a  view  of  settling  the 
case  and  after  talking  the  matter  over  he  agreed  to  all  the  state- 
ments witness  made  to  him;  he  agreed  that  he  was  to  return  the 
money  that  Mr.  Arbogast  had  advanced  him;  witness  said  'to 
him  "What  is  the  use  to  law  about  a  case  we  have  agreed  upon? 
He  said  John  had  sued  him  and  he  didn't   know   whether   he 
would  ever  pay   liim    or   not."     Butcher    was   asked:     "What 
money  was  mentioned  that  was  to  be  refunded  to  Mr.  Arbogast 
at  the  ^fay  term  of  this  court,  in  May  1894,  under  the  agree- 
ment in  whieli  the  contract  was  to  be  rescinded?"     A.     "I  don't 
know.     There  was  only  three  items.     The  $250.00,  cash  at  the 
time,  and  the  $50.00.     I  was  present  when  the  two  payments 
had  ])ecn  made  and  we  both  knew  of  the  surveying  expenses.     I 
am  sure  Mr.  Mylius  knew  and  perhaps  told  me;"  that  Mylius 
agreed  to  refund  the  three  items,  the  $250.00,  the  $50.00  and  the 
surveving  amount,     "^fr.  !Mvlius  intended  to  have  the  land  sur- 
voyed  before  that  whetlier  we  took  it  or  not;"  that  he  wanted  to 
pay  the  money  back  to  avoid  litigation  and  get  back  the  title  to 
his  prope^rty.     "T  think  at  the  time  we  had  the  conversation 
with  him  the  contract  was  misplaced.     No  one  seemed  to  know 
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where  it  was.  We  thought  Major  Harding  had  it;  it  was  mis- 
laid for  sometime."  When  asked  "Did  Mr.  Pickens  ever  ap- 
prove this  contract?"  A.  "I  think  he  refused  this  contract 
and  refused  to  sign  it;"  that  Mr.  Pickens  disapproved  the  con- 
tract. Colonel  Elihu  Hutton,  a  witness  for  plaintiff,  says  he 
signed  the  contract  for  Mr.  Arbogast,  and  Mr.  Mylius  signed  it 
for  himself  and  Mr.  Pickens;  that  in  1894  Mr.  Mylius,  Mr. 
Butcher  and  witness  went  over  this  business  and  Mr.  Mylius 
said  he  was  willing  to  refund  their  money  if  they  would  give 
him  back  his  property.  Q.  "Do  you  know  whether  they  ar- 
rived at  an  agreement  at  that  time?"  A.  "They  did  as  be- 
tween Mr.  Butcher,  mvself  and  Mr.  Mvlius."  Q.  "State 
whether  you  had  any  communication  from  Mr.  Pickens  or  any 
conversation  in  relation  to  this  contract  to  which  Mr.  Mylius 
had  signed  Mr.  Picken's  name?"  A.  "I  did.  I  saw  Mr. 
Mylius  and  Mr.  Pickens,  and  Mr.  Pickens  said  he  wouldn't  sign 
the  contract,  but  he  would  comply  with  the  conditions  of  it  if 
he  was  paid  up  in  gold  he  would  make  a  deed  for  it."  He  said 
Pickens  didn't  repudiate  the  contract  but  he  would  not  sign  it. 
On  cross  examination  witness  stated  that  he  and  Mylius  had 
gone  to  see  Pickens  immediately  after  the  preparation  of  the 
contract;  that  they  wanted  his  sanction  in  the  matter;  they 
showed  him  the  contract  and  he  said  if  it  was  complied  with  it 
would  be  satisfactory  with  him,  except  the  gold  part ;  he  wanted 
it  to  be  paid  in  gold.  Major  Harding  testified  that  he  wrote  the 
contract;  that  after  it  was  written  some  of  the  parties  took  it 
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awav.  Later  some  of  them  claimed  that  he  had  it,  but  he  had 
made  a  search  of  his  papers  and  it  was  not  there  and  he  did  not 
recollect  when  he  next  saw  it.  It  could  not  be  found  when  this 
suit  was  brought;  was  not  present  when  the  rescinding  of  the 
contract  was  had  in  May,  1894.  B.  M.  Yeager  testified  that  ho 
aided  Mr.  B.  MoUohan  in  the  surveying  under  the  contract  in 
the  fall  of  1893;  that  they  received  payment  for  their  work 
from  !Mr.  Arbogast,  he  thought,  about  $250.00;  that  his  receipt 
was  in  the  papers.  The  receipt  filed  in  the  case  signed  by  B. 
MoUohan  and  B.  M.  Yeagor  is  for  $255.0(5.  He  said  on  one  or 
two  occasions  Mr.  Mylius  had  asked  him  if  he  could  not  go  and 
survey  the  land ;  ^lie  said  Mr.  Pickens  had  been  making  a  great 
many  sales  and  he  did  not  know  what  land  he  had  left;"  that 
was  before  they  did  the  work,  he  thought  in  the  spring  of  1893. 
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On  CT086  examination  witness  says  he  never  promised  to  go  until 
he  got  a  letter  from  Mr.  Arbogast;  that  he  had  bought  the  land 
and  that  it  was  at  his  request  that  he  did  the  work.     Plaintiff 
Arbogast,  testified  that  in  May,  1894,  Mr.  Mylius  met  him  in 
Weston ;  they  went  to  Buckhannon  together  and  had  a  conver- 
sation; Mylius  ''said  he  had  been  over  to  Beverly  and  had  ar- 
ranged with  Butcher  to  pay  back  all  the  money  paid  out  on  this 
contract  if  we  would  release  him,  and  I  told  him  if  it  was  sat- 
isfactory with  Butcher  it  would  be  all  right  with  me.'*     Witness 
says  in  October,  1897,  at  the  old  court  house  at  Beverly  Mr. 
Butcher  and  he  had  a  conservation  with  Mvlius  and   made   an 
attempt  to  get  the  matter  settled  without  going  any  further  with 
the  suit ;  tliey  talked  the  matter  over  and  they  asked  Mylius  if  he 
didn't  agree  to  pay  back  the  money  they  had  advanced  "and  he 
said  he  had  agreed  to  do  these  things  and  he  said  I  had  brought 
the  suit  and  if  he  could  get  out  of  paying  it  he  would;"  that 
"lie  admitted  he  was  to  pay  back  all  the  money  we  had  paid  out 
on  the  land,  the  $250.00,  the  $50.00,   and   the  $255.66;   these 
items  were  all  named  by  me  on  the  train  at  Buckhannon  and 
he  agreed  to  pay  all  back."     Witness  stated  that  as  to  delivering 
the  contract  to  Mr.  Mylius,  he  never  saw  the  contract,  but  no 
one  seemed  to  know  where  it  was.     At  the  time  the  arrangement 
was  made,  it  was  thought  that  Colonel  Hutton  had  it;  and  then 
they  thought  Major  Harding  had  it;  and  finally  they  came  to 
the  conclusion  that  Mr.  Mvlius  had  it;  that  he  didn't  know 
where  the  contract  was  found ;  that  Mr.  Mylius  told  him  on  the 
train  that  he  had  a  chance  to  sell  the  land  for  more  money  and 
if  they  held  him  to  the  contract  he  would  have  to  bring  suit, 
and  that  if  they  would  release  him  from  the  contract  he  would 
pay  back  all  the  money.     Witness  stated  that  he  had  complied 
with  the  contract  as  far  as  he  knew  how,  in  releasing  Mylius; 
that  no  writing  of  release  had  ever  been  asked  for,  but  that  he 
had  always  been  ready  and  willing,  and  was  yet,  to  make  such 
writing;  there  was  never  anything  said  about  a  writing  of  any 
kind  to  release  him.     Plaintiff  testifies  that  in  the  conversation 
on  the  train  going  to  Buckhaimon  that  he  had  surrendered  all 
his  rights  and  never  considered  that  he  had  any  rights  there 
afterwards  and  that  Mvlius  should  take  the  land  and  do  as  he 
pleased  with  it  under  the  consideration  that  he  pay  back  this 
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money,  and  that  Mylius  had  told  him  afterwards,  in  1897,  or 
1898,  that  he  had  made  sale  of  the  land  for  $10.00  per  acre. 

The  dealings  seem  to  have  been  between  Arbogast  and  Mylius 
and  from  the  evidence  introduced  by  Mylius  himself,  James 
Pickens,  the  only  witness  introduced  by  the  defendant,  says  he 
never  executed  the  contract,  and  it  is  not  shown  that  he  author- 
ized defendant  to  sign  his  name  to  it  and  the  defendant  does 
not  go  upon  the  witness  stand  to  testify  that  he  was  authorized 
to  make  the  contract.  It  is  clearly  shown  that  the  defendant 
agreed  to  pay  back  all  the  money  that  had  been  paid,  the  three 
items  mentioned  in  the  account,  in  consideration  of  his  release 
from  said  contract.  He  was  so  released  orally,  by  Arbogast  and 
the  defendant  acted  upon  such  release  and  resold  the  land  at  a 
very  much  higher  price  as  stated  by  himself  to  Arbogast,  than 
it  was  sold  under  the  contract  so  released.  Wliile  "the  general 
rule  is  that  a  contract  must  be  discharged  in  the  same  form  as 
that  in  which  it  was  made,'*  yet  there  are  exceptions  to  said  rule. 
**By  the  weight  of  authority,  in  this  country,  at  least  the  rule 
does  not  apply  where  a  parol  contract  rescinding  or  modifying  a 
contract  under  seal  has  been  acted  upon  so  that  it  would  be  in- 
equitable to  hold  the  parties  to  their  original  contract.^'  Clark 
on  Contracts,  617.  It  is  claimed  by  plaintiff  in  error  that  the 
contract  in  case  at  bar  not  being  surrendered  could  be  by  Arbo- 
gast, specifically  enforced.  The  contract  having  been  rescinded 
by  mutual  consent  and  Mylius  having  in  good  faith  acted  under 
that  rescission  by  a  resale  of  the  property  Arbogast  would  be 
estopped  from  the  specific  enforcement  of  it.  The  real  rescis- 
sion of  the  contract  was  made  at  the  suggestion  and  request  of 
defendant  Mylius  and  he  did  not  ask  for  ai  writing  releasing  him, 
but  accepted  the  oral  release  and  acted  upon  it,  and  the  plaintiff 
having  in  good  faith  released  the  defendant,  the  defendant  by 
reason  of  his  promise  and  agreement  became  personally  liable 
for  the  repayment  of  the  money  advanced  to  Mylius,  and  paid 
out  on  account  of  the  surveying.  Plaintiff  in  error  says  he 
should  not  in  any  event  be  required  to  pay  Pickens'  part  of  the 
cost  of  surveying,  yet  in  securing  the  release  he  was  acting  for 
himself  and  the  release  by  Arbogast  was  a  good  consideration 
for  his  promise  and  agreement  to  pay  back  all  the  money  paid 
by  Arbogast  who  had  no  further  interest  in  the  land,  and  de- 
rived no  benefit  from  the  survey  made  of  the  same. 
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The  plaintiff  having  done  even-thing  that  was  required  of 
him  by  the  defendant  to  release  him  from  his  contract  and  ex- 
pressed  himself  ready  and  willing  to  do  an}^hing  further  that 
might  be  necessary  showed  himself  entitled  to  recover  in  this 
case  on  the  common  counts  in  assumpsit  and  the  court  did  not 
err  in  overruling  the  demurrer  to  the  evidence,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


CHARLESTON. 

Cohen  v.  The  Kino  Knob  Club. 

Submitted  January  26,  1904.     Decided  February  23,  1904. 

1.  Intoxicating  Liquors — Illegal  Sale. 

Under  section  18,  chapter  32,  Code,  an  allegation  in  a  bill  in 
equity  charging  that  intoxicating  liquors  are  sold  and  vended 
by  the  defendant,  at  a  certain  described  house,  building:  or 
place  "contrary  to  law"  is  insufficient  for  uncertainty.  It  should 
further  allege  in  what  manner  such  liquors  are  sold  and 
vended  contrary  to  law;  as,  without  having  a  State  license 
therefor,     (p.  111). 

2.  Social  and  Liteiiary  Club — Whisky  Sold, 

A  corporation  claiming  to  be  a  social  and  literary  club, 
which  requires  no  qualifications  for  membership  except  the 
payment  of  an  initiation  fee  of  one  dollar,  for  which'  fee  there 
is  issued  to  the  applicant  a  membership  card  and  a  coupon 
with  twenty  tickets  attached  each,  "good  for  five  cents  for 
games  and  supplies"  which  tickets  are  received  by  the  gen- 
eral manager  of  the  club  in  exchange  for  drinks,  one  ticket 
for  a  g'ass  of  beer,  and  two  tickets  for  a  drink  of  whisky. 
and  the  members  are  permitted  to  buy  such  coupons  with  five, 
ten,  or  twenty  tickets  attached  at  twenty-five  cents,  fifty  cents, 
and  one  dollar  each,  respectively,  to  be  so  exchanged  for  such 
drinks  at  such  club.  Held:  To  be  a  fraudulent  device  to  evade 
the  revenue  laws  of  the  State,  and  the  house,  building  or  place 
where  such  sales  are  made  will  be  heM,  taken  and  deemed  to 
be  a  common  and  public  nuisance,  and  will  be  abated  as  such, 
(p.  113). 

Appeal  from  Circuit  Court,  Barbour  County. 
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Bill  by  H.  Cohen  against  the  King  Knob  Club.  Decree  ior 
plaintiflf,  and  defendant  appeals. 

Reversed. 

Fred  0.  Blue  and  John  Bassel^  for  appellant. 
11.  E.  Tyson^  for  appellee. 

McWhorter^  Judge  : 

A.  X.  Humphreys  and  four  others  obtained  a  charter  from 
the  Secretary  of  State  and  organized  a  corporation  by  the  name 
of  The  King  Knob  Club,  to  be  located  in  the  town  of  Berryburg, 
in  Barbour  county.  Its  objects  set  forth  in  its  charter  are  as 
follows : 

"For  the  promotion  of  sociability,  the  diffusion  of  useful 
knowledge  and  improvement  of  the  relation  of  the  members  of 
the  club,  and  its  visitors  as  well  as  for  benevolent  purposes  and 
for  the  entertainment  and  amusement  for  the  members  and  in- 
vited guests  and  for  the  maintaining  of  billiard  and  pool  tables 
and  games  of  the  like;  also  card  playing  and  other  games  for 
social  amusement  and  the  establishment  of  a  buffet  from  which 
refreshments  and  drinks  may  be  served  for  the  express  use  of 
the  club  and  its  members  and  guests  and  for  other  like  amuse- 
ments and  entertainments,  and  for  these  "purposes  desire  author- 
ity to  purchase  or  lease,  sell  or  convey  real  estate  or  real  prop- 
erty for  the  value  of  at  least  five  thousand  dollars,  all  of  which 
property  to  be  acquired  for  the  sole  use  of  the  corporation  and 
for  the  purposes  aforesaid.  The  principal  features  of  said  club 
to  be  entertainments  and  amusements  by  card  playing  and  the 
other  games  above  mentioned  and  the  serving  of  refreshments 
and  drinks  to  the  members  of  said  club,  its  guests  and  visitors. 
Xo  such  powers  and  privileges  shall  be  exercised  in  violation  of 
any  law  of  the  State  of  West  Virginia."  The  corporation 
adopted  by-laws  providing  that  the  membership  should  be  lim- 
ited to  seven  hundred  and  fifty  persons.  A  person  to  become  a 
member  was  required  to  pay  $1.00  which  had  to  accompany  his 
application  for  membership.  For  this  $1.00  he  received  a  book 
of  coupons  with  tickets  attached.  These  coupons  were  twenty- 
five  cents,  fifty  cents  and  one  dollar,  with  tickets  attached, 
stamped  or  printed, — "Club  Room  King  Knob  Club.    Good  for 
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5    cents    for    games    and    supplies.     Not    good    if     detached- 
No "    These  tickets  were  to  be  used  for  buying  drinks  or 

other  supplies,  one  ticket,  five  cents,  for  a  glass  of  beer,  two 
tickets  for  a  drink  of  whisky.  The  corporation  employed  a 
general  manager  at  $75  per  month  to  keep  the  club  in  order  and 
to  issue  drinks  to  the  club  members.  It  rented  a  house  of  five 
rooms,  including  a  cold  storage  room  for  which  it  paid,  or  was 
to  pay  $3,000  per  annum ;  sub-renting  one  of  the  rooms  for  a 
barber  shop  at  $2.00  per  month.  The  general  manager  paid 
$1.50  per  month  for  another  room.  The  house  used  by  the  club 
for  its  headquarters  is  by  the  evidence  variously  estimated  to 
be  worth  from  $250  to  $1,000  and  is  located  within  some  twenty- 
five  feet  of  the  business  house  of  H.  Cohen,  who  is  engaged  in 
the  mercantile  business.  The  club  commenced  business  in  the 
summer  of  1902.  On  the  27th  day  of  September  of  that  year 
H.  Cohen  presented  his  bill  in  equity  to  the  judge  of  the  circuit 
court  of  Barbour  County  alleging  that  the  defendant  corporation 
had  been  guilty,  and  was  then  guilty  of  selling  and  vending  in 
said  building  so  occupied  by  it,  intoxicating  liquors  contrary  to 
law  and  that  by  reason  of  the  sale  of  such  intoxicating  liquors  in 
said  building  it  had  become  and  was  a  common  nuisance  under 
section  18,  chapter  32,  Code,  and  praying  that  the  same  might 
be  abated  or  closed  up  as  a  place  for  the  sale  of  such  liquors 
contrary  to  law,  and  for  an  injunction  against  said  defendant 
corporation  to  restrain  and  abate  such  nuisance,  and  for  general 
relief,  upon  which  the  judge  granted  an  injunction  as  prayed 
for.  Defendant  filed  its  demurrer  and  answer  denying  that  it 
was  selling  intoxicating  liquors  contrary  to  law.  Depositions 
were  taken  and  filed  for  plaintiff  and  defendant.  On  the  10th 
day  of  October,  1902,  the  cause  was  submitted  to  the  court  upon 
the  bill  and  the  answer  and  general  replication  and  upon  the 
depositions  taken  in  the  cause,  and  the  court  perpetuated  the 
injunction  and  gave  judgment  for  costs  against  the  defendant, 
from  which  decree  the  defendant  appealed,  and  says  that  it  was 
error  for  the  court  below  to  enter  the  decree  of  October  10,  1902, 
in  the  cause  for  plain tiflF  and  making  perpetual  the  injunction 
awarded  the  plaintiff.  Appellant  does  not  argue  in  its  brief  the 
question  of  demurrer  but  says:  '^e  see  no  reason  why  such 
club  should  have  such  right  to  sell  or  offer  to  sell,  etc.,  without  a 
license^  but  the  question  iSi  in  this  case  has  the  defeudant  sold 
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or  offered  to  sell  to  its  members.    We  submit  not."    Thus  rely- 
ing upon  its  defense  upon  the  merits  of  the  case.     In  State  v. 
Baggers,  36  W.  Va.  713,  (Syl.  pt.  3)  :     "It  is  generally  suffi- 
cient in  an  indictment  to  allege  a  statutory  offense  in  the  lan- 
guage of  the  statute."     Section  18,  chapter  32,  Code,  provides: 
"All  houses,  buildings  and  places  of  every  description  where  in- 
toxicating liquors  are  sold  or  vended  contrary  to  law  shall  be 
held,  taken  and  deemed  to  be  common  and  public  nuisances,  and 
courts  of  equity  shall  have  jurisdiction  by  injunction  to  restrain 
and  abate  any  such  nuisance  upon  bill  filed  by  any  citizen  or  by 
the  prosecuting  attorney  of  any  county  in  the  name  of  the  State 
of  West  Virginia,  and  they  may  also  be  abated  as  such  upon  con- 
viction of  the  owner  or  keeper  thereof  as  hereinafter  provided." 
Under  said  section  18,  an  allegation  that  a  person  is  selling  or 
vending  intoxicating  liquors  contrary  to  law  is  equivalent  to  say- 
ing that  he  is  so  doing  without  having  a  State  license  therefor. 
Under  section  16  of  the  same  chapter  providing  for  the  sale  of 
spirituous  liquors  under  a  state  license  it  is  not  made  an  offense 
for  the  vendor  to  sell  such  drinks  "to  any  person  who  is  intoxi- 
cated at  the  time,  or  who  is  in  the  habit  of  drinking  to  intoxica- 
tion, when  he  knows  or  has  reason  to  believe  such  person  is  a 
minor,  or  of  unsound  mind,  or  is  intoxicated,  or  is  in  the  habit  of 
drinking  to  intoxication,  or  if  he  permit  any  person  to  drink  to 
intoxication  on  any  premises  under  his  control,  or  shall  sell  or 
give  any  intoxicating  drink  to  any  one  on  Sunday,"  except  as 
to  persons  who  have  obtained  license  to  sell.  Any  other  person  not 
having  a  state  license  simply  sells  contrary  to  law  whether  he 
sells  to  a  minor  or  person  of  imsound  mind,  or  intoxicated  per- 
son, or  on  Sunday.    An  allegation  in  a  bill  to  abate  a. nuisance 
charging  that  the  defendant  is  guilty  of  selling  and  vending,  at 
the  house,  building  or  place,  in  the  bill  described,  intoxicating 
liquors  contrary  to  law,  in  the  language  of  the  statute  is,  in  my 
view  of  the  case,  sufficient  on  demurrer  and  in  this  opinion 
Judge  Dent  concurs.    If  the  allegation  of  the  bill  be  true  that 
the  defendant  was  vending  and  selling  intoxicating  liquors  con- 
trary to  law  its  defense  would  be  the  possession  of  a  license,  and 
it  is  incumbent  upon  it  to  prove  that  defense.     State  v.  Homer, 
52  W.  Va.  373.     However  a  majority  of  the  Court  are  of  the 
opinion  that  the  allegation  should  be  more  specific  and  allege 
in  what  manner  or  in  what  respect  such  selling  and  vend- 
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ing  was  contrary  to  law;  as,  doing  so  without  a  state 
license  therefor.  Hence  the  demurrer  should  have  been  suf- 
tained,  and  the  Court  are  unanimously  of  the  opinion  that  the 
plaintiflF  having  made  a  good  case  on  the  proofs,  the  injunction 
should  not  be  dissolved,  but  the  plaintitf  should  be  permitted  to 
amend  his  bill  in  the  particular  indicated  and  the  injunction  be 
perpetuated.  It  is  insisted  by  the  defendant  that  technically 
there  was  no  sale,  giving  Bishop's  definition  of  sale :  "To  transfer 
the  ownership  for  a  valuable  consideration,"  and  Benjamin  on 
Sales :  "The  transfer  of  the  absolute  or  general  property  in  a 
thing  for  a  price  in  money."  In  order  to  evade  the  law  the  de- 
fendant sold  the  coupons  with  the  tickets  attached  and  received 
the  price  thereof  in  money,  then  the  purchaser  of  the  coupon 
would  go  to  the  general  manager,  the  vendor  of  the  drinks  and 
deliver  to  him  two  tickets  from  a  coupon  for  a  drink  of  whiskey 
or  one  ticket  for  a  glass  of  beer.  The  price  of  the  coupons  and 
tickets  being  in  the  till  of  the  defendant  in  advance  of  the  sale 
of  the  whiskey.  Is  this  not  as  much  an  evasion  of  the  law  as  to 
arrange  with  a  keeper  of  a  speakeasy  to  place  the  bottle  of 
whiskey  behind  a  certain  stump,  then  the  purchaser  go  and  take 
up  the  bottle  and  leave  the  price  of  it  in  money  in  its  place? 
There  are  many  schemes  and  devices  for  evading  the  law,  and 
the  defendant  has  adopted  one,  which  is  clearly  a  mere  fraudu- 
lent device  to  evade  the  revenue  laws.  This  charter  taken  out 
by  five  persons,  among  other  things  "for  the  promotion  of 
sociability"  and  "the  diffusion  of  useful  knowledge"  and  "for 
benevolent  purposes"  and  "the  serving  of  refreshments  and 
drinks  to  the  members  of  said  club,  its  guests  and  visitors,"  and 
as  appears  from  the  testimony  in  the  case  the  object  of  "serv- 
ing drinks"  was  the  "principal  feature"  of  the  "principal 
features  of  said  club."  It  made  very  extensive  provisions  in  the 
way  of  numbers  of  membership,  sufficient  to  include  all  men  in 
the  vicinity  of  its  location,  who  would  probably  be  induced  by  its 
very  liberal  terms  to  become  members  of  the  club.  Ordinarily 
clubs  organized  for  social  purposes  and  mental  improvement  are 
somewhat  exclusive  and  the  initiation  fee  and  dues  go  into  the 
common  treasury  to  meet  the  social  expenses  of  the  club,  and 
members  do  not  in  any  way  receive  back  the  fees  and  dues  paid, 
except  in  social  enjoyment ;  but  here  we  have  a  club  which  has 
an  initiation  fee  of  one  dollar,  but  in  return  the  applicant  for 
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membership  receives  a  coupon  with  tickets  which  will  insure 
him  ten  drinks  of  whiskey  or  twenty  glasses  of  beer.  There  is 
another  striking  difference  between  the  ordinary  social  club  and 
''The  King  Knob  Club."  In  the  former  persons  applying  tot 
membership  are  required  to  have  a  certain  standard  of  social 
standing  and  moral  character,  and  are  voted  in  by  the  unani- 
mous, or  fixed  majority  of  all  the  members  voting  on  the  appli- 
cation of  the  candidate;  bnt  in  the  case  of  "The  King  Knob 
Club"  the  only  qualification  required  of  the  applicant  is  to  pay 
the  one  dollar  and  receive  his  tickets  for  the  drinks,  and  these 
coupons  and  tickets  can  be  purchased  from  the  general  manager 
or  bar  keeper  by  the  members  in  unlimited  quantities.  There  is 
no  restriction  even  as  to  location  or  residence  of  proposed  mem- 
bers, a  traveler  passing,  or  any  other  person  can  call  upon  the 
secretary  and  president  at  the  headquarters  of  the  club,  pay  his 
dollar,  get  his  card  of  membership  and  with  his  coupon  and 
tickets  furnished  him  in  return  for  the  one  dollar  "initiation 
fee"  repair  to  the  bar  of  the  club  and  receive  his  drinks  in  ex- 
change for  the  tickets.  In  State  v.  Shumate,  44  W.  Va.  490, 
syllabus,  it  is  held:  "Under  section  1,  chapter  32,  Code,  it  is 
unlawful  for  a  literary  and  social  club,  without  first  obtaining 
a  State  license  therefor,  to  sell,  offer,  or  expose  for  sale,  to  ifs 
members,  spirituous  liquor,  wine,  porter,  ale,  or  beer,  or  any 
drink  of  a  like  nature." 

For  the  reasons  herein  stated  the  decree  is  reversed  and  the 
demurrer  to  the  bill  sustained,  the  cause  is  remanded  to  the 
circuit  conrt  of  Barbour  county  with  directions  to  take  further 
proceedings  therein  as  herein  indicated. 

Reversed. 

Branxon,  Judge,  (concurring)  : 

In  State  v.  Parkershurg  Brewing  Co,,  (45  S.  E.  924),  53  W. 
Va.  501,  this  Court  held  that  an  indictment  under  the  same 
statute  involved  in  this  case  was  bad  in  merely  saying  that  the 
defendant  sold  liquor  contrary  to  law.  The  opinion  by  Judge 
Miller  in  that  case  gives  very  satisfactory  reasons  for  our  de- 
cision in  it,  and,  as  we  think,  furnishes  a  vindication  of  the 
position  of  the  majority  of  the  Court  in  this  case,  though  the 
present  w  ft  bill  in  chancery  and  that  was  an  ^^dictment-    Tk9 
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very  same  act  under  the  same  statute  constitutes  the  same  of- 
fense, public  nuisance,  and  for  it  the  statute  gives  two  remedies, 
the  one  by  indictment,  under  which  throe  penalties  may  be  im- 
posed, fine  and  imprisonment  and  abatement  of  the  nuisance, 
the  other  abatement  of  the  nuisance,  and  the  penalty  under  the 
chancery  jurisdiction  is  very  severe,  as  it  closes  a  man's  business, 
deprives  him  of  the  use  of  his  house  for  a  certain  purpose,  and 
deprives  him  of  a  livelihood.  We  do  not  condemn  the  statute. 
We  use  these  remarks  about  it  only  to  show  that  the  severity 
of  the  penalty  calls  for  full,  fair  notice  of  the  particular  acts 
wherein  the  unlawful  sale  consists,  because  unlawful  sale  may 
be  in  many  ways,  sales  without  license,  sales  on  Sunday,  to  in- 
fants, to  habitual  drunkards  and  other  ways.  Fair  notice  of 
the  act  making  the  oflPense  is  required  by  principles  of  criminal 
pleading.  Besides,  when  the  very  same  act  is  made  the  ground 
of  penalty  both  on  indictment  and  bill,  why  require  the  specifica- 
tion in  the  one  case  and  not  in  the  other? 

President  Poffexbarger  and  Judge  Miller  concur  in  this 
opinion. 


CHARLESTON. 

LoRENTZ   V,    PiNNELL. 

Submitted  September  7,   1903.     Decided    February   23,   1904. 

1.  Con  TRACT — Usury. 

All  contracts  and  assurances  made  directly  or  indirectly  for 
the  loan  or  forbearance  of  money  or  other  thing  at  a  greater 
rate  of  interest  than  six  per  cent,  except  where  such  greater 
rate  is  allowed  by  law,  are  void  as  to  any  excess  of  interest 
agreed  to  be  paid  above  that  rate.     (p.  117). 

2.  Usury. 

When  usurious  payments  of  interest  are  made  upon  a  debt 
the  excess  of  interest  so  paid  above  the  legal  rate  shall  be 
applied  as  partial  payments  on  the  principal  at  the  date  of 
such  payments,  respectively,     (p.   117). 

3.  Usury. 

After  usurious  interest  has  been  paid  the  same  may  be  re- 
covered  back    either   by   action   at  law   for   money   had   and 
received,  or  by  suit  in  equity,     (p.  118). 
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4.       Usi:ry. 

Tn  such  action  or  Quit  the  measure  of  recovery  is  the  resi- 
due after  crediting  all  payments  of  usury  as  partial  payments 
upon  the  principal,     (p.  119). 

Appeal  from  Circuit  Court,  Upshur  County. 
Bill  by  L.  L.  Lorentz  against  Celia  A.  Pinnell.     Decree  for 
plaintiff,  and  defendant  appeals. 

Affirmed. 

A.  M.  PouxDSTOXE  and  A.  Edmiston,  for  appellant. 
Young  &  McWiiorter,  for  appellee. 

McWiioRTER^  Judge  : 

On  the  20th  dav  of  December,  1881,  Perry  S.  Lorentz  exe- 
outrd  his  nbto  under  seal  to  A.  M.  Lorentz  for  $743.00,  payable 
on  or  before  the  first  day  of  February,  1885.  On  the  first  day 
of  Februar}',  1885,  iho  payee  in  said  note  assigned  the  same 
for  vahie  to  P.  F.  Pinnell.  Endorsements  of  annual  payments 
of  interest  were  made  upon  said  note  without  giving  the  amounts 
of  the  payments,  showing  that  interest  was  paid  thereon  to  Feb- 
ruarv'  first,  of  each  year  from  188G  to  1804,  both  inclusive;  and 
on  the  9th  day  of  March,  1805,  the  said  lorentz  made' his  note 
payable  one  day  after  date,  with  interest  from  February  1,  1804, 
to  Celia  A.  Pinnell,  executrix  of  Phillip  F.  Pinnell,  for  the 
same  amount,  $743.00,  specifying  further,  "This  note  is  given  in 
lieu  of  a  bond  made  bv  me  to  A.  M.  Lorentz,  dated  the  20th 
day  of  December,  1884,  calling  for  the  payment  of  seven  hun- 
dred and  fortv-three  dollars  on  or  before  the  1st  dav  of  Feb- 
ruarv,  1885,  for  value  received  in  land,  which  bond  was  on  the 
li^t  day  of  February.  18S5,  for  value  received,  assigned  and  trans- 
ferred by  the  said  A.  ^1.  Lorentz  to  said  Phillip  F.  Pinnell,  the 
iiiterrst  on  which  bond  has  been  paid  up  to  the  1st  day  of  Feb- 
riian*.  1891."  Endorsements  were  made  on  the  last  named  note 
without  spt^eifying  the  amount  paid,  showing  payments  of  inter- 
*'st  th(Teon  from  February  1,  1804,  to  the  first  of  February  of 
each  year  up  to  February  1,  1900,  all  paid  by  said  Perry  S. 
Tjorentz.  And  on  the  30th  dav  of  Januarv,  1001,  Lafavette  L. 
Lorentz  paid  the  sum  of  $700.47  to  the  agent  and  attorney  for 
sai^  Celia  ^,  PinneU^  executrix,  '^It  being  the  face  of  this  not§ 
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and  $56.47  interest  thereon  from  the  first  day  of  February, 
1900,  to  the  12th  day  of  January,  1901,  the  day  to  which  inter- 
est was  calculated.'' 

Lafayette  L.  Lorentz,  administrator  of  Perry  S.  Lorentz,  de- 
ceased, filed  his  bill  in  the  circuit  court  of  Upshur  County  in 
the  fall  of  1901,  to  recover  back  the  usurious  interest  paid  upon 
said  notes,  alleging  that  excessive  and  usurious  interest  had  been 
charged  and  collected  for  each  of  the  said  years  from  1885 
until  the  final  payment  on  January  30,  1901 ;  that  usurious  in- 
terest was  charged  in  said  pajrments  at  the  rate  of  eight  per 
cent,  or  ten  per  cent,  and  praying  that  the  said  Cclia  A.  Pinnell, 
executrix,  be  required  to  answer  the  bill  disclosing  under  oath 
the  rate  of  interest  and  amount  of  usury  paid  to  the  said  P.  P. 
Pinnell  in  his  lifetime  and  said  executrix  after  the  death  of 
said  Pinnell  upon  said  two  notes  at  each  payment  of  interest  as 
endorsed  thereon  and  as  set  forth  in  the  bill,  and  that  plaintiff 
have  a  decree  against  the  defendant  for  the  amount  of  the 
usurious  interest  so  paid  upon  said  notes,  and  the  renewal  there- 
of from  the  date  of  the  first  payment  of  interest  together  with 
legal  interest  upon  the  respective  payments  of  usurious  interest 
from  the  time  they  were  so  made^and  for  general  relief;  which 
bill  was  verified. 

The  defendant  filed  her  demurrer  to  the  bill  on  the  ground 
that  a  court  of  equity  has  no  jurisdiction  to  hear  and  determine 
the  matters  alleged  in  the  bill  because  if  he  had  any  demand  he 
had  an  adequate  remedy  at  law  to  recover  any  usurious  interest 
paid  within  five  years  prior  to  action  brought  therefor,  and  filed 
her  answer  admitting  that  the  several  payments  of  interest  on 
said  note  were  at  the  rate  of  eight  per  cent,  per  annum,  making 
the  sum  of  $14.86  above  the  legal  interest  of  six  per  cent,  for 
each  payment  and  denied  the  right  of  plaintiff  in  any  event  to 
recover  back  any  of  such  usurious  interest  paid  to  her  by  P.  S. 
Lorentz  prior  to  the  first  day  of  October,  1896,  the  same  having 
been  paid  more  than  five  years  prior  to  the  institution  of  this 
suit  and  was  barred  by  the  statute  of  limitations,  which  de- 
fendant relied  upon  as  if  more  formally  pleaded;  and  denied 
that  P.  S.  Lorentz  was  compelled  to  pay  such  usurious  interest 
and  alleged  that  it  was  paid  freely  and  without  any  protest  or 
objection.    To  which  answer  plaintiff  replied  generally. 
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The  court  overruled  the  demurrer  and  referred  the  cause  to  a 
commissioner  of  the  court  with  directions  to  ascertain  and  report 
the  amount  due  plaintiff  from  the  defendant  as  usury  paid  upon 
the  debt  described  in  the  bill,  and  held  that  no  part  of  the 
usurious  interest  admitted  by  the  answer  was  barred  by  the 
statute  of  limitations,  and  directed  the  cimmissioner  in  making 
said  settlement  and  ascertaining  the  amount  due  the  plaintiff 
to  treat  the  usurious  interest  paid  from  year  to  year  as  partial 
payments  upon  the  debt  described  in  the  bill  and  answer,  allow- 
ing interest  at  the  rate  of  six  per  cent,  upon  the  amount  found 
to  have  been  overpaid  by  the  plaintiff,  from  the  time  of  such 
payment.  The  commissioner  made  his  report  ascertaining  the 
amount  due  the  plaintiff  to  be  $395.06  with  interest  thereon 
from  the  13th  day  of  October,  1902,  as  corrected  by  the  court 
on  exception  to  the  report  made  by  the  defendant,  the  commis- 
sioner having  erroneously  based  his  calculations  on  the  payments 
for  the  several  years  as  having  been  made  on  the  first  day  of 
February,  when  in  fact  they  were  made  on  other  dates  in  the 
succeeding  fall  of  the  year.  Defendant  made  other  exceptions 
to  the  report  raising  the  question  of  the  statute  of  limitations 
as  raised  by  the  pleadings,  which  exceptions  were  overruled  and 
the  court  entered  decree  for  the  said  sum  and  the  costs  of  suit 
and  awardcnl  execution  to  be  levied  upon  the  assets  of  the  estate 
of  P.  F-  Pinnell,  in  the  hands  of  said  executrix. 

The  questions  here  for  consideration  are  as  to  the  right  of 
the  plaintiff  as  the  personal  representative  of  P.  S.  Lorentz  to 
bring  this  suit  in  equity,  and  whether  the  court  erred  in  apply- 
ing the  several  payments  of  usurious  interest  to  the  principal 
from  the  date  of  said  several  payments  dating  back  to  the  first 
pa^-ments  of  interest  made  on  the  original  note. 

It  seems  to  be  well  settled  that  a  debtor  paying  usurious  in- 
terest has  a  right  to  recover  it  back  in  equity  as  well  as  in  law, 
after  the  same  has  been  paid.  St^  2  Pom.  Eq.  Jur. ;  Clarkson 
V.  Garland,  1  Leigh.  147;  Baugher  v.  Nelson,  9  Gill.  99;  52  Am. 
Dec.  694;  also  Davis  v.  Demmxng,  12  W.  Va.  246.  Hogg's  Eq. 
Prin-,  s  426,  referring  to  section  7,  chapter  9,  CTode,  says: 
"Aside  from  this  statute  a  bill  in  equity  may  be  filed  for  relief 
on  account  of  money  already  paid  on  a  usurious  contract  under 
the  general  principles  of  a  court  of  equity,  the  measure  of  relief 
in  such  case  being  the  excess  paid  above  the  principal  and  legal 
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interest,  with  interest  on  such  excess  from  the  time  of  its  pay- 
ment." And  cites  Davis  v.  Demming,  supra;  MoscJey  v.  Broum, 
7H  Ya.  419;  Miniford  v.  McYey,  92  Va.  440;  23  8.  E.  Rep. 
857,  and  NorveU  v.  Ilechick,  21  W.  Va.  529.  In  Spongier  v. 
'Snapp,  5  Leigh,  478,  it  is  held :  **Wherc  the  debtor  seeks  in 
equity  an  acc^ount  of  and  decree  for  money  already  paid  on 
usurious  contract  the  measure  of  relief  is  the  excess  paid  above 
'the  principal  a'nd  l^gal  iriterej?t;  and  if  his  payments  excrvd 
principal  and  legal  interest,  the  surplus  with  interest  sliall  l)e 
decreed  to  him." 

It  is  insisted  by  counsel  for  appellant  that  if  a  court  of  equity 
have  concurrent  jurisdiction  with  a  court  of  law  for  the  recov- 
ery back  of  usury  which  has  been  paid  that  the  court  of  equity 
is  equally  bound  by  the  statute  of  limitations,  and  cite  Wood  on 
Lim.,  S.-58,  and  Webb  on  Usury,  p.  532.     True,  a  court  of  equity 
is  bound  by  the  statute  of  limitations,  but  when  the  law  applies 
usurious  payments  of  interest  as  partial  payments  on  the  prin- 
cipal no  cause  of  action  accrues  for  the  recovery  of  usurious  in- 
terest paid  until  the  payments  together  exceed  the  principal  and 
legal  interest.     CamipbeU  v.  Sloan,  62  Pa.  St.  481,  w^as  a  case 
where  Campbell  had  borrowed  money  from  Sloan  on  usurious 
interest  and  gave  a  note  with  surety,  ho  paid  the  usurious  in- 
tercut for  some  years  when  tlie  original  note  was  taken  up  and 
another  given  for  the  same  amount  with  a  new  surety,  and  it 
was  held  that  the  original  taint  of  usury  attached  to  all  consecu- 
tive securities  growing  out  of  the  original  transaction  and  none 
of  tliem,  however  remote,  could  be  free  from  i1   if  the  dt scent 
could  l)e  traceil,  and  it  was  there  held  that  "When  the  now 
s(>curitv  was  taken  all  that  could  have  been  recovered  on  the 
old  was  the  sum  actuallv  loaned  and  lawful  interest  less  the 
usurious  payments  which  had  been  made.     These  payments,  as 
payments  of  interest  were  avoided  by  the  statute  and  bwanic 
payments  on  account  of  the  principal."  Tnder  our  statute,  soc- 
tion  5,  chapter  9(),  Code,  usurious  contract?  are  n])solutely  void  as 
to  any  excess  of  interest  agreed  to  be  paid  above  the  rate  of  six 
])er  cent,  per  annuin.     Hence  any  payment  made  and  acct])tiMl 
in  excess  of  the  legal  interest  due,  under  our  rule  ap])lying  par- 
tial payments  must  apply  to  the  principal  debt  as  of  the  time 
the  payment  is  made.     For  the  rule  goveniing  partial  pavments 
see  Hurst  i\  Ilite,  20  W.  Va.  183,  (syl.  pt.  l);'Ward  v.  Ward, 
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21  W.  Va.  263,  (syl.  pt.  3).  The  only  contract  existing  between 
the  parties  is  the  note  with  legal  interest  thereon,  and  after  satis- 
fying the  interest  which  has  accrued  upon  the  note  to  the  time 
of  payment,  there  is  nothing  left  to  which  any  further  payment 
can  passibly  apply  except  the  principal  of  the  debt  which  is  past 
due,  as  said  in  Turner  v.  Turner,  80  Va.  379 :  "The  creditor 
has  no  right  to  apply  the  money  paid  to  him  to  the  satisfaction 
of  what  does  not  nor  never  did  constitute  any  legal  or  equitable 
demand  against  the  party  making  the  payment,"  citing  Chitty 
on  Cont.  1114  Et.  Scq.  In  Mussel  man  v.  McEIhenny,  23  Ind. 
4 ;  (85  Am.  Dec.  445),  it  is  held :  "If  usurious  interest  is  taken 
out  in  advance,  it  makes  a  case  of  want  of  consideration  in  a 
note  covering  the  amount,  to  the  extent  of  such  interest**  and 
'*\nien  usurious  interest  is  paid  on  a  note  after  its  execution  it 
amounts  to  a  payment  of  so  much  principal  and  if  the  amount 
thuij  paid  exceeds  the  principal  it  may  be  recovered  back.** 
Webb  on  Usury,  s.  461;  2  Tuck.  Com.,  p.  130.  In  Zeigler  v. 
Scott,  10  Ga.  389,  (54  Am.  Dec.  395),  it  is  held  that  where  a 
borrower  pays  up  amount  of  usurious  debt  to  lender  he  can  after- 
wards sue  and  recover  back  the  usurious  excess  in  an  action  for 
money  had  and  received.  And  in  Farwell  v.  Myers,  35  111.  40, 
where  it  is  said  that  "Although  usurious  interest  voluntarily 
paid  since  the  passage  of  the  act  of  1857  cannot  be  recovered 
hack,  still  so  long  as  any  part  of  the  debt  remains  unpaid  the 
debtor  may  insist  upon  a  deduction  of  the  usury  therefrom. 
The  usury  received  is  considered  as  having  been  extorted  by 
means  of  the  debt  and  is  to  be  applied  in  payment  of  the  same.** 
In  Threadgill  v.  Timherlake^.  2  Head.  (Tenn.)  395,  the  court 
laid  down  as  a  rule  of  equity  to  apply  all  usurious  payments  to 
the  principal  until  it  is  paid  when  the  remainder  can  be  re- 
co»'cred  as  so  mu^.h  money  had  and  received. 

Counsel  for  appellant  rely  upon  the  more  recent  Virginia 
cases,  Munford  v.  McVeigh,  23  S.  K.  857,  and  Crahtrce  v.  Build- 
ing  Asson/ition,  95  Va.  676,  where  it  is  held  in  the  former  case 
that  '*Where  usurious  interest  ha«  been  voluntarily  paid  as  inter- 
est, on  a  debt  secured  by  deed  of  trust,  equity  in  a  suit  to  enjoin 
sale  under  the  debt  will  not,  after  the  year  within  which  usur- 
ious interest  may  be  recovered  by  law,  apply  any  payments  of 
usurious  interest  in  reduction  of  the  principal.**  And  in  the 
latter  case  it  is  held  "Where  payments  have  been  made  upon  a 
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usurious  contract  and  the  borrower  himself  applies  the  payment 
to  the  interest  or  tlie  lender  so  applies  it  with  the  assent  of  the 
borrower  the  appropriation  so  made  will  not  be  disturbed  unless 
within  one  year  thereafter  a  suit  be  instituted  by  the  borrower 
for  its  recovery  or  a  suit  be  brought  by  the  lender  within  that 
period,  in  which  case  the  borrower  may  set  it  off  against  the 
demand  for  which  he  is  sued/*     These  decisions  are  based  upon 
the  statute  of  Virginia  which  is  essentially  different  from  ours. 
The  Virginia  statute  making  all  contracts  and  assurances  made 
directly  or  indirectly  for  the  loan  or  forbearance  of  money  or 
other  thing  at  a  greater  rate  of  interest  than  the  legal  rate  to  be 
deemed  for  an  illegal  consideration  as  to  the  excess;  while  our 
statute  makes  such  contracts  or  assurances  absolutely  void  as 
to  such  excess.     Section  2823,  Va.  Code,  provides  how  the  excess 
of  illegal  interest  may  be  recovered  back  by  the  person  paying 
the  same  by  suit  brought  for  that  purpose  within  one  year  from 
its  payment;  and  such  suit  may  be  brought  even  though  the 
borrower  has  voluntarily  paid  the  same  or  so  especially  applied 
it.     They  also  cite  Lynch  v.  Bank,  22  W.  Va.  554.     This  was 
an  action  by  Lynch  v.  The  National  Bank  to  recover  the  penalty 
for  usurious  interest  alleged  to  have  been  paid  by  him  and  re- 
ceived by  the  bank.  It  is  there  held,  (syl.  pts.  2  &  3), — ^^Vhen  a 
statute  creates  a  new  offense  and  denounces  the  penalty,  or  gives  a 
new  right  end  declares  the  remedy,  the  punishment  or  the  remedy 
can  be  only  that  which  the  statute  prescribes."     3. — *^An  action 
for  the  recovery  of  the  penalty  prescribed  by  said  section  5198, 
must  be  commenced  within  two  years  from  the  time  the  usurious 
transaction  occurred.     Each  payment  of  such  interest  is  a  trans- 
action within  the  meaning  of  said  section,  and  the  prescribed 
limitation  commences  to  run  from  that  time,  although  the  debt 
on  which  such  interest  was  paid  remains  unpaid." 

I  am  unable  to  see  where  these  authorities  can  help  the  ease 
of  the  appellant.  In  Lynch  v.  Bank  it  is  distinctly  held  that 
each  payment  of  such  interest  is  an  independent  transaction 
within  the  meaning  of  the  section  5198,  Rev.  Stat.  U.  S.,  and  the 
statute  of  limitations  begins  to  run  from  the  date  of  each  trans- 
action. And  the  same  is  in  no  wise  affected  by  our  statute. 
Counsel  for  appellant  contend  that  each  payment  of  usurious 
interest  of  $14.86  paid  by  P.  S.  Lorentz  was  a  separate  trans- 
action and  the  statute  began  to  run  from  the  date  of  each  of 
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such  payments;  but  as  we  have  seen,  such  surplus  of  interest 
paid,  under  our  statute  and  the  rulings  of  this  Court,  must  be 
applied  to  the  principal  of  the  debt  as  of  the  date  of  the  respec- 
tive payments.  As  was  said  by  Judge  Brannon  with  reference 
to  payments  of  usurious  interest  in  Reger  v.  O'Neal,  33  W.  Va. 
at  page  166:  "I  think  with  O'^eaFs  counsel  that  the  payments 
should  be  applied  when  paid  and  operate  to  stop  interest  on  the 
principal  from  that  date.''  Applying  these  principles  to  the 
payments  made  by  appellee  and  his  decedent  there  is  but  one 
way  to  arrive  at  the  amount  to  be  recovered  and  that  is  by  the 
usual  method  of  applying  partial  payments  under  our  law  as  laid 
down  by  this  Court  and  which  seems  to  have  been  so  done  by 
the  circuit  court  whose  decree  must  be  affirmed. 

Affirmed, 

Braxnon,  Judge  : 

The  Court  being  divided  in  Moore  v.  Johnson,  34  W.  Va.  672, 
I  simply  asserted  that  one  voluntarily  paying  usury  could  re- 
cover it  back,  without  giving  authority.  Examination  now,  I 
regret  to  say,  brings  me  to  the  same  conclusion.  Norvell  v. 
Hedrick,  21  W.  Va.  b2Z,  Davis  v.  Demming,  12  Id,  246;  Zeigler 
V.  Scoit,  54  Am.  D.  395,  note  400 ;  Spongier  v.  Snapp,  6  Leigh. 
478;  Munford  v.  McVeigh,  92  Va.  446;  Bexar  v.  Robinsan,  22 
Am.  St.  R.  36  and  note;  Wheaton  v.  Hihhard,  11  Am.  D.  284. 
It  \h  unjust  that  a  voluntary  payment  should  be  recovered  back. 
A  statute  should  deny  recovery ;  or  section  8,  chapter  141,  Code 
1860,  denying  recovery  after  a  year,  should  be  re-enacted. 

Our  Code  declares  a  contract  void  beyond  legal  interest,  and 
a  payment  of  such  interest  is  without  consideration  and  against 
law;  the  contract  being  void,  not  merely  voidable,  there  is 
nothing  to  warrant  the  payment.  Webb  on  Usury,  s.  461. 
Section  8,  Code  1860,  gave  action  to  recover  within  one  year 
usury  paid.  It  was  left  out  of  the  Code  of  1868,  and  probably 
the  Legislature  thought  that  its  repeal  would  deny  any  recovery ; 
but  if  so,  it  forgot  that  in  so  far  as  that  section  gave  action  to 
recover,  it  was  only  declaratory  of  common  law,  and  on  its  re- 
peal the  common  law  remained,  and  it  gave  right  of  recovery. 
Common  law  allowed  any  rate  of  interest.  It  would  not 
originate  action  for  usury;  but  the  statute  making  the  con- 
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tract  void  and  illegal,  the  common  law  steps  in  afterwards  and 
givos  recovery,  because  the  money  is  paid  under  a  void  contract. 
It  occurred  to  me  that  as  section  8,  Code  1860,  did  not  change, 
but  only  re-affirmed  the  common  law  giving  action,  from  its 
repeal  we  might  infer  that  the  Legislature  intended  to  repeal 
the  common  law ;  but  I  fear  we  cannot  thus  hold  a  repeal  of  the 
common  law  by  implication.  The  Legislature  has  not  denied 
such  a  recovery.  Booth  v.  Com,,  16  Grat.,  by  Judge  Moncure, 
p.  52d;Mosely  v.  Brown,  76  Va.  419;  State  v.  Mines,  38  W.  Va. 
125.  We  can  as  well  say  that  the  thought  was  that  the  common 
law  is  sufficient  without  the  statute,  as  that  it  was  the  intent 
that  the  common  law  rule  should  not  continue.  It  is  onlv  in- 
ference  in  either  case. 
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66  249  1.      Parties — Beneficiaries  necessary  to  hill  in  equity. 

Where  a  trustee  brings  a  suit  in  equity  for  the  benefit  of 
those  he  represents,  the  latter  ordinarily  are  necessary  parties 
to  such  sujl.     (p.  123). 

2.  Pabties — Co-tenants. 

In  a  controversy  between  two  sets  of  lessees  under  two  sev- 
eral leases,  co-tenants  interested  under  either  one  or  both 
such  leases  should  be  made  parties  to  a  bill  in  equity  filed  to 
settle  such  controversy,     (p.  124). 

3.  Parties — Lessor. 

The  lessor  or  landlord  is  a  necessary  party  to  a  bill  In 
chancery  filed  by  subsequent  lessees  to  enforce  the  forfeiture 
of.  set  aside  and  annul  a  prior  lease  covering  the  same  subject 
matter,     (p.  125). 

Appeal  from  Circuit  Court,  Tyler  County. 
Bill  by  C.  E.  Pyle  and  others  against  J.  W.  Henderson  and 
others.     Decree  for  plaintiffs,  and  defendants  appeal. 

Reversed^ 
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V.  B.  Archer,  Wm.  Beard,  and  F.  D.  Yotno,  for  appellants. 

T.  r.  Jacobs,  \\.  N.  Miller,  and  0.  W.  0.  Hardman,  for 

appellees. 

Dent,  Judge: 

C.  E.  Pyle  and  others  filed  their  bill  and  their  supplemental 
and  amende<l  bill  in  chancery  in  the  circuit  court  of  Tyler 
County  against  J.  W.  Henderson  and  others  for  the  purpose  of 
having  declared  forfeited  and  cancelled  as  a  cloud  on  their  title 
a  certain  lease  made  bv  Thomas  Bunfill  and  wife  on  the  3rd  day 
of  February,  1897,  to  A.  B.  Campbell  and  J.  W.  Swann  and 
for  the  })urpose  of  enjoining  the  defendants  from  interfering 
with  plaintiffs  in  the  enjoyment  of  the  property  included  in  the 
lease. 

On  a  hearing  of  the  cause  on  bills,  demurrer  thereto  for  want 
of  equity  and  proper  parties,  answers,  general  and  special  repli- 
cations, depositions  and  exhibits,  the  plaintiffs  were  decreed  the 
full  relief  prayed  for  by  them  and  tlie  defendants'  lease  was  de- 
clared forfeited  and  cancelled.  From  this  decree  defendants 
appeal.  The  first  question  presented  by  the  demurrer  is  the 
want  of  proper  parties.  The  first  objection  under  this  head  is 
that  one  of  the  plaintiffs  sues  as  W.  S.  Miller,  trustee,  without 
naming  the  beneficiaries  of  the  trust  for  which  he  is  acting. 
If  such  Miller  is  acting  in  the  capacity  of  trustee  for  others  and 
not  in  his  individual  capacity,  such  otliers  are  necessary  parties 
that  thov  mav  be  bound  bv  the  decree  entered,  and  that  the  do- 
fcndants,  if  successful,  may  not  again  l)e  coinjK'lled  to  relitigate 
the  same  matters  with  the  beneficiaries  in  such  trust,  who  not 
lieing  parties  to  the  suit  would  not  be  bound  by  such  decree. 

The  second  ol)jection  is  that  the  Singledecker  heirs,  who  are 
entitled  to  the  one-eighth  of  the  one-ninth  interest  in  the  gas 
and  oil  under  the  plaintiffs'  lease,  but  have  no  arrangement 
with  the  defendants,  have  such  interest  in  the  result  of  this 
litigation  that  they  should  bo  made  parties.  They  certainly 
should  be  parties  to  this  controversy,  for  their  rights  may  be 
materia  11 V, affected  bv  the  success  of  the  defendants. 

Tt  is  next  objwted  that  Thomas  Bunfill,  the  lessor  who  exe- 
cuted the  two  leases  in  controversy,  was  not  made  either  party 
plaintiff  or  defendant.     He  is  certainly  an  indispensable  party 
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to  this  litigation,  for  his  rights  may  be  greatly  affected  thereby. 
He  is  intensted  in  the  rents  and  royalties  under  both  leases  if 
nothing  more,  while  the  facts  disclosed  by  the  pleadings  and 
depositions  bring  forward  prominently  several  questions  of  law 
for  consideration  in  the  proper  decision  of  which  his  interests 
are  greatly  involved.     These  facts  show  that  his  lease  to  the 
defendants  covered  the  whole  of  .the  tract  of  land  but  after- 
wards it  was  discovered  that  he  onlv  owned  the  seven-ninths  un- 
divided  interest.     That  the  lossec^s  insisted  that  he  should  obtain 
for  them  undey  the  implied  covenants  of  his  lease  the  other  two- 
ninths  undivided  interests  and  set  about  to  help  him  to  do  so. 
After  sometime  one-ninth  was  acquired  of  John  BunfiU  which 
left  the  other  one-ninth  outstanding  in  the  Singledecker  minor 
children.     Claiming  that  he  had  not  sufficient  means  the  lessor 
refused  to  secure  this,  and  the  lessees  set  about  to  do  so  to  make 
their  lease  good,  as  ihey  could  not  enjoy  it  under  the  decision 
of  Williamson  v.  Jones,  43  W.  Va.  562,  until  they  could  do  so. 
While  they  were  engaged  in  this  laudible  undertaking  for  the 
be^nefit  of  the  lessor,  as  well  as  for  themselves,  as  it  was  to  make 
good  the  implied  covenants  of  his  lease,  Knotts  v.  McGregor, 
47  W.  Va.  506,  (35  S.  E.  899),  the  three  months  expired  in 
which  they  were  to  put  down  the  first  well,  and  according  to 
tlu'  terms  of  the  lease  $16.00  in  advance  for  each  three  months' 
delay  thereafter  became  due,  whereupon  said  BunfiU  without 
notifying  the  lessees  executed  forthwith  a  new  lease  to  the  plain- 
tiffs.    As  so^m  as  the  lessees  found  it  out,  they  wanted  to  com- 
promise the  matter  or  pay  the  rent,  but  BunfiU  and  the  plain- 
tiffs would  not  listen  to  them.     They  then  set  up  the  claim  that 
their  lease  was  not  forfeited,  and  that  their  lessor  was  not  in 
condition  to  forfeit  it.     The  plaintiffs  file  their  bills  to  declare 
and  enforce  such  forfeiture.     The  defendants  file  their  answer 
claiming  that  their  lease  is  not  forfeited  for  the  reason  that  their 
lessor  not  having  given  them  the  enjoyment  of  their  term,  had 
no  right  to  enforce  forfeiture  for  non-payment  of  rent  until  he 
did  do  so;  that  they  had  paid  $55.00  for   the    term    of    three 
months  which  they  had  been  prevented  from  enjoying  by  reason 
of  the  failure  of  their  lessor  to  comply  with  his  covenants,  and 
that  it  would  be  unconscionable  to  allow  him  to  take  advantage 
of  his  own  default.     This  gives  rise  to  two  very  important  legal 
propositions.    First,  as  to  whether  the  lessor  was  in  position  to 
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equitably  enforce  a  forfeiture  of  his  lease,  and  second,  whether 
a  court  of  equity  will  declare  and  enforce  the  forfeiture  of  a 
lease  in  any  case  in  which  it  would  be  proper  to  relieve  against 
forfeiture. 

In  1  McAdam  on  Lanlord  and  Tenant,  652,  it  is  said:  "A 
court  of  equity  may  relieve  a  tenant  from  a  forfeiture  of  the 
lease  if  the  forfeiture  was  through  inadvertance,  accident  or 
mistake  on  such  terms  as  may  be  just,  but  not  where  there  is 
willful,  voluntary,  gross  or  inexcusable  neglect."  And  it  will 
also  relieve  from  forfeiture  when  caused  by  the  neglect  of  the 
landlord.  18  Am.  &  En.  En.  Law  (2d  Ed.)  389.  Equity  will 
relieve  from  forfeiture  under  an  oil  lease  for  failure  to  pay 
rentals  when  compensation  for  such  rentals  can  be  fully  made. 
Smith  Penn  Oil  Co.  v.  Edgell,  48  W.  Va.  348.  In  the  case  of 
Xul'iU  V.  Guffy  et  al.,  37  W.  Va.  425,  it  was  decided  that  "The 
tract  of  land  of  thirity  acres  in  controversy  is  situated  in  an  oil 
field  at  the  time  of  the  senior  leasQ  partially  developed.  The 
senior  lessee  and  those  claiming  under  him,  had  for  more  than 
nine  months  failed  to  commence  to  bore  for  oil  and  had  failed 
to  pay  or  deposit  for  the  lessor  the  one  dollar  and  thirty-three 
and  one-third  cents  per  month.  Held,  under  the  circumstances 
of  the  case  the  senior  lessee  and  those  claiming  under  him  are 
not  entitled  to  bo  relieved  against  the  forfeiture  by  paying  such 
sum.  The  damages  to  be  looked  to  are  the  damages  resulting 
from  the  breach  of  the  covenant  to  bore  for  oil  and  not  the 
failure  to  pay  one  dollar  and  thirty-three  and  one-third  cents  per 
month  in  lieu  thereof;  and  the  damages  resulting  from  the 
failure  to  do  the  specific  thing,  viz:  to  bore  for  oil,  not  being 
susceptible  of  pecuniary  measurement,  and  therefore  compensa- 
ble, the  relief  from  such  forfeiture  is  denied."  From  this  de- 
rision Judge  English  dissented  and  filed  a  lengthy  opinion. 
The  lessees  not  having  the  right  to  bore  for  oil  in  the  present 
case  by  reason  of  the  failure  of  the  landlord  or  lessor  to  comply 
with  the  implied  covenants  of  his  grant,  damages  for  failure  to 
bore  for  oil  or  gas  is  not  in  question.  They  could  not  bore,  and 
hence  they  would  not  be  liable  for  damages  in  not  doing  so. 
One  of  the  questions  then,  for  the  Court  to  decide,  is  whether 
the  mere  accidental  oversight  to  pay  or  misunderstanding  about 
paying  a  pecuniary  rental  at  the  very  moment  it  was  due  with- 
out willful  neglect  on  the  part  of  the  lessees  should  be  rdieved 
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against  in  equity.  In  this  question  Thomas  Bun  fill  is  more 
deeply  interested  than  any  other  person  and  about  which  he  is 
entitled  to  be  heard  either  as  a  party  plaintiff  or  defendant.  As 
to  which  he  must  decide  for  himself. 

For  these  reasons  the  decree  is  reverscMl  ^nd  annulled,  and 
this  cause  is  remanded  with  leave  to  the  plaintiffs  to  amend  tlu  ir 
bills  and  bring  al  parties  in  interest  before  the  court. 

Reversed, 


f 


CHARLESTON. 

MoRRisox  V,  Leach. 

Submitted  January  14,  1904.  Decided  February  23,  1904. 

1.  NoTTCK — Decree. 

Section  5,  chapter  134,  Code.  1899,  in  requiring  "reasonable 
notice  to  the  opposite  party"  of  a  motion  to  reverse  a  decree 
upon  a  bill  taken  for  confessed,  demands  such  notice  to  any 
party  who  has  an  interest  in  the  maintenance  of  the  decree 
whether  plaintiff  or  defendant,     (p.  128). 

2.  Appeal. 

An  appeal  lies  from  a  decree  reversing  a  decree  upon  a  mo- 
tion under  Code  1899,  chapter  134,  without  any  motion  to  re- 
verse b^ing  first  made  in  the  circuit  court,     (p.  129). 

3.  Appeal. 

There  can  be  no  appeal  from  a  decree  against  a  party  on  a 
bill  taken  for  confessed  as  to  him,  until  a  motion  to  reverse 
shall  be  first  made  in  the  circuit  court.  If  such  an  appeal  is 
taken  without  such  motion  it  will  be  dismissed  as  improvi- 
dently  granted  without  considering  the  merits  of  the  appeal, 
(p.  129). 

Aj)])eal  from  Circuit  (^ourt,  Ritchie  Coimty. 

Hill  by  V.  P.  Morrison  &  Co.  and  another   against    Minerva 
Lcacli  a!i(l  others.     Decree  for  plaintiffs  and  defendants  appeal. 

RcvcrsetJ. 
V.  B,  Archi^r  and  Wilwam  Beard,  for  appellants. 
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Van  Winkle  &  Ambler,  Merick  &  Smith,  and  W.  W. 
Jackson,  for  appellees. 

I 

I 
Brannon,  Jddoe: 

A  bill  in  equity  filed  in  the  circuit  court  of  Wood  County  by 
C.  P.  Morrison  and  Co.  and  John  A.  Page  suing  for  themselves 
and  all  other  creditors  of  Thompson  Leach,  deceased,  against 
Minerva  Leach,  executrix  of  Thomas  Leach,  and  others,  stated 
that  the  plaintiffs  were  creditors  of  Thompson  Leach,  and  that 
said  executrix  had  before  that  filed  a  bill  to  convene  the  credi- 
tors of  Leach,  fix  their  debts,  sell  his  real  estate,  and  apply  the 
assets  to  the  payment  of  such  debts,  and  that  a  decree  had  been 
made  fixing  debts  against  the  estate,  among  them  those  of  Mor- 
rison and  Co.  and  Page,  and  also  a  large  debt  in  favor  of  the 
Parkersburg  Xational  Bank,  and  directing  Leach's  real  estate 
to  be  sold  by  the  executrix,  and  that  she  had  sold  the  real  estate, 
and  that  the  sales  were  confirmed,  and  that  the  assets  were  not 
sufficient  to  pay  the  debts  in  full.  The  bill  further  stated  that 
Minerva  Leach  as  executrix  gave  bond  with  Dave  D.  Johnson 
and  J.  L.  Buckley  as  sureties ;  that  she  had  failed  to  comply  with 
the  decree  by  applying  the  assets  coming  to  her  hands  as  directed 
by  it,  and  had  wasted  the  assets;  that  notes  given  by  purchasers 
of  the  realtv  to  the  executrix  had  been  turned  over  to  J.  L. 
Buckley,  or  the  Parkersburg  Xational  Bank  to  be  held  by  thom 
as  collateral  securitv  for  their  debts:  and  that  there  had  been 
paid  to  Buckley  and  Johnson  and  the  Parkersburg  National 
Bank,  out  of  the  assets,  money  in  excess  of  the  ratable  portion 
going  to  them.  The  bill  prayed  that  the  executrix  and  her 
bondsman  be  held  liable  for  such  assets,  and  that  the  Parkers- 
burg Xational  Bank  and  other  creditors  who  had  received  more 
than  their  proper  pro  raia  shares  of  the  assets  be  held  liable 
therefor.  The  said  Johnson  and  Buckle v  were  sureties  in  the 
executorial  bond  of  the  executrix.  Upon  the  bill  of  Morrison 
and  Co.  and  Page,  taken  for  confessed  as  to  the  Parkersburg 
Xational  Bank,  a  decree  was  pronounced  against  Minerva  Leach, 
Dave  D.  Johnson  and  J.  S.  Bucklev,  bv  reason  of  the  executorial 
bond,  for  $3,878.72,  to  be  paid  to  Levin  Lewis  as  a  special 
commissioner  constituted  by  the  decree  to  make  distribution  of 
the  funds  as  directed  by  the  decree;  and  the  decree  further  re- 
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quired  that  the  Parkersburg  National  Bank  pay  into  the  hands 
of  said  Lewis,  on  account  of  money  received  from  the  estate  of 
Leach  in  excess  of  its  pro  rata  share  of  the  assets,  $2,122.38, 
which  when  paid  should  be  a  credit  on  the  $3,878.72,  decreed 
against  Leach,  Johnson  and  Buckley.  After  this  decree  the 
bank  moved  the  circuit  court  to  reverse  the  decree  for  certain 
causes,  giving  notice  of  the  motion  only  to  the  plaintiffs — Mor- 
rison and  Co.  and  Page,  and  giving  notice  to  Minerva  Leach 
or  Lewis,  and  upon  such  motion  a  decree  was  entered  reversing 
the  above  mentioned  decree  so  far  as  it  required  said  bank  to 
pay  said  sum  of  $2,122.38.  Later  still  a  decree  was  entered 
dismissing  the  bill  so  far  as  it  sought  to  make  said  bank  liable 
to  Leach's  estate  or  its  creditors.  From  the  two  last  mentioned 
decrees  Minerva  Leach  appeals  and  Lewis  N.  Smith  cross- 
asigns  error  therein. 

The  first  decree  is  appealable,  as  like  a  reversal  on  appeal,  it 
would  bar  any  later  decree  against  the  bank.  It  decided  that 
the  bank  was  not  liable. 

Section  5,  chapter  134,  Code  1889,  provides  that  a  decree  en- 
tered upon  a  bill  taken  for  confessed  may  be  reversed  on  mo- 
tion, but  that  "reasonable  notice  to  the  opposite  party,  his  agent 
or  attorne}-^'  of  such  motion  must  be  given.  "Opposite  party*' 
under  this  statute  does  not  mean  only  the  plaintiff,  but  it  means 
any  party  to  the  suit  who  has  an  interest  in  upholding  the  de- 
cree sought  to  be  reversed  whose  pecuniary  or  property  interest 
would  be  prejudiced  by  reversal.  The  word  "opposite**  as  used 
in  the  statute  means  opposite  in  interest.  The  statute  as  to 
depositions  requires  notice  to  the  "adverse  party.*'  I  do  not 
think  a  deposition  can  be  read  against  any  party  without  notice 
to  him,  no  matter  whether  he  is  plaintiff  or  defendant.  It  can- 
not possibly  be  thought  that  a  decree  can  be  reversed  without 
notice  to  a  person  interested  in  its  maintenance.  He  has  no 
day  in  court.  It  would  take  his  property  without  due  process 
of  law.  We  cannot  give  the  statute  a  construction  which  would 
militate  against  the  constitutioon  and  afflict  gross  injustice, 
Minerva  Leach  had  a  deep  actual  interest  in  having  the  decree 
against  the  bank  maintained,  because  the  sum  decreed  against 
it  operated  as  a  partial  payment  on  the  sum  decreed  against 
ber^  and  increased  the  assets  of  the  estate  in  which  the  ww 
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distributee,  to  say  nothing  of  her  right  as  executrix  to  represent 
the  estate.  The  decree  of  reversal  as  to  her  was  void,  a  simple 
nullity.  Though  that  decree  is  a  nullity,  an  appeal  lies  from  it, 
because  a  null  decree  may  be  assailed  collaterally,  or  directly  by 
appeal,  or  by  bill  of  review  where  such  bill  of  review  suits  the 
case.    McCoy  v.  Allen,  16  W.  Va.  724. 

It  cannot  be  said  that  Minerva  Leach  must  first  herself  move 
the  circuit  court  to  reverse  the  decree  of  reversal  since  it  was 
rendered  in  absence  of  appearance  by  her  to  the  motion.  Any 
one  has  a  right  to  appeal  from  an  erroneous  decree,  as  a  general 
principle,  whether  on  a  bill  taken  for  confessed  or  on  appear- 
ance; but  chapter  134  curtails  this  right  of  appeal  in  case  of  a 
decree  on  a  bill  taken  for  confessed  to  the  extent  that  it  requires 
first  an  amsuccessful  motion  in  the  circuit  court ;  but  this  applies 
only  to  cases  npon  a  bill  taken  for  confessed ;  it  is  so  limited ; 
it  does  not  apply  to  an  erroneous  decree  upon  a  motion  to  re- 
verse under  chapter  134.  From  such  decree  appeal  at  once  lies. 
That  chapter  gives  it,  as  well  as  chapter  135.  Midkiff  v. 
Lasher,  27  W.  Va.  439. 

The  circuit  court  could  not,  for  want  of  notice  to  Minerva 
Leach,  decide  upon  anything  assigned  as  ground  to  reverse  the 
decree,  because  it  had  no  jurisdiction ;  nor  can  we  do  so. 

We  cannot  say  whether  the  decree  dismissing  the  bill  as  to 
the  hank  is  right  or  wrong,  because  Minerva  Leach  has  made 
no  motion  to  reverse  it  in  the  circuit  court,  it  being  a  decree  in 
the  absence  of  her  appearance.  Bock  v.  Bock,  24  W.  Va.  586 ; 
Forest  V.  Stephens,  21  Id.  316.  Whether  by  reason  of  this  de- 
cision the  decree  dismissing  the  case  as  to  the  bank  is  made  null 
and  void,  because  of  the  finality  of  the  first  decree  ending  the 
ease  which  decree  is  reinstated  by  this  decision,  or  merely  er- 
roneous, we  do  not  say.  Whatever  its  status  we  can  not  pass 
on  it  for  want  of  such  motion.  The  decree  of  the  21st  day  of 
June,  1900,  is  reversed  so  far  as  it  sustains  the  motion  of  the 
Parkersburg  Xational  Bank  to  reverse  the  docroe  pronounced  in 
this  cause  on  the  23rd  day  of  February,  1899,  and  reverses  so 
much  of  the  latter  decree  as  ordered  said  bank  to  pay  $2,122.30 
to  special  commissioner  Levin  Smith,  and  said  motion  is  over- 
ruled— ^which  is  ordered  to  be  certified  to  said  circuit  court.     No 

remand, 

Beversed, 
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Dent,  Judge,  (dissenting)  : 

I  must  dissent  in  this  case.  The  bill  was  taken  for  confesed 
as  to  Minerva  Leach.  She  never  appeared  in  the  cause  except 
to  make  an  exception  to  a  commissioner's  report,  which  was  sii:i- 
tained  in  her  favor.  So  the  cause  in  all  other  respects  stands  on 
bill  taken  for  confessed.  On  the  21st  dav  of  Februarv,  1899,  a 
decree  was  entered  against  The  Parkersburg  Xational  Bank  for 
the  sum  of  $2,965.42,  to  be  paid  to  Levin  Smith,  special  re- 
ceiver, to  be  distributed  in  certain  proportions  among  a  large 
number  of  creditors  of  Thompson  Leach,  deceased,  and  if  col- 
lected and  so  distributed  Minerva  Leach  was  to  have  credit 
therefor  on  a  large  debt  decreed  against  her.  There  was  no 
decree  in  her  favor  against  The  Parkersburg  National  Bank, 
and  she  was  only  collaterally  interested  in  sucli  decree,  wliile 
the  plaintiff  and  all  the  other  creditors  of  Thomas  Leach,  de- 
ceased, were  directly  interested  therein. 

On  the  29th  day  of  April,  1899,  another  order  was  entered  in 
the  cause  awarding  execution  against  The  Parkersburg  National 
Bank  for  the  sum  aforesaid.  The  cause  was  continued  on  the 
docket  for  a  final  distribution  of  the  funds  and  for  the  future 
report  of  the  special  receiver. 

On  the  5th  day  of  March,  1900,  the  Parkersburg  National 
Bank  filed  its  notice  of  error  in  the  decree  of  the  cause,  which 
it  had  given  to  the  plaintiffs,  the  parties  at  whose  instance  the 
decree  was  entered  against  it.  The  motion  to  correct  the  decree 
was  then  submitted  to  the  court,  who  took  it  under  advisement. 

On  the  21st  day  of  June,  1900,  the  court  entered  another 
decree  reciting  that  "This  cause  came  on  again  this  the  21st  day 
of  June,  1900,  to  be  further  heard  upon  the  papers  formerly 
read  and  proceedings  hereinbefore  had,  the  notice  duly  executed 
on  the  plaintiff  that  the  Parkersburg  National  Bank  would 
move  the  court  to  set  aside  the  decree  of  February  23,  1899, 
the  motion  in  accordance  with  said  notice  and  was  argued  by 
counsel." 

Then  the  court  proceeded  among  other  things  to  set  aside 
the  former  decree  in  so  far  as  the  Parkersburg  National  Bank 
was  concerned,  and  recommitted  the  cause  to  a  cimmissioner 
with  instructions  as  to  the  extent  of  his  inquiry.  Is  this  such 
a  final  decree  as  is  appealable  ?    The  court  still  had  jurisdiction 
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of  the  cause,  and  it  now  merely  enters  an  order  setting  aside  a 
former  decree  without  adjudicating  the  principles  of  the  cause 
and  refers  the  same  to  a  commissioner.  This  order  neither 
settles  the  principles  of  the  cause  nor  is  it  final,  but  is  purely 
interlocutory.  Woods  v.  Earmison,  41  W.  Va.  376;  (23  S.  E. 
B.  560) ;  Laidley  r.  Kline,  21  W.  Va.  21;  Kanawha  Lodge  v. 
Swann,  37  W.  Va.  176.  An  order  setting  aside  a  former  decree 
in  a  cause  is  not  appealable  unless  it  settles  the  principles  of  the 
cause  or  is  final.  The  decree  set  aside  may  be  reinstated  by  the 
court  on  further  hearing,  and  thus  any  necessity  for  an  appeal 
be  obviated.  This  order  being  interlocutory  and  not  appealable, 
and  Minerva  Leach  having  made  no  motion  to  set  aside  the  final 
decree  dismissing  the  bill  as  stated  in  Judge  Brannon's 
opinion,  cannot  appeal  therefrom.  Hence  her  appeal  should  be 
dismissed  as  improvidently  awarded.  But  admitting  such  de- 
cree to  be  appealable,  as  to  this  appellant,  it  is  on  a  bill  taken 
for  confessed.  The  decree  was  entered  in  a  pending  cause  in 
which  appellant  was  summoned,  but  never  appeared.  There 
has  been  no  litigated  questions  between  her  and  any  other  party 
to  the  suit.  So  far  as  she  is  concerned,  all  decrees  have  been 
entered  on  bills  taken  for  confessed.  It  is  said,  however,  that 
there  was  a  notice  given  in  this  cause.  Not  by  her  nor  to  her. 
Nor  is  she  in  any  way  a  party  to  the  notice  or  bound  thereby. 
She  cannot  appeal  from  the  notice,  because  she  is  in  no  sense 
a  party  to  it.  Only  parties  to  a  suit  or  motion  can  appeal  there- 
from. Miller  v.  Bose,  21  W.  Va.  291 ;  Supervisors  v.  Oarrill,  20 
Grat.  (Va.)  484.  In  Midlciff  v.  Lasher,  27  W..  Va.  439,  parties 
to  the  notice  appealed.  Bock  v.  Boch,  24  W.  Va.  686;  Forest 
V.  Stephens,  21  Id.  316.  Minerva  Leach  not  being  a  party  to 
the  notice  is  not  in  position  to  appeal,  but  the  decree  stands  so 
far  as  she  is  concerned  as  though  no  notice  had  been  given,  and 
that  is  on  bill  taken  for  confessed,  and  if  it  were  a  final  decree, 
instead  of  being  interlocutory,  she  could  not  appeal  therefrom 
until  she  has  given  notice  to  set  the  decree  aside  and  had  such 
motion  overruled  under  chapter  134,  Code.  Watson  v.  Wiggiru- 
ion,  28  W.  Va.  533;  Steenrod  v.  Bailroad,  25  W.  Va.  133.  N"or 
was  she  entitled  to  be  made  a  party  to  the  notice  given  by  the 
bank.  She  was  a  co-defendant,  has  never  appeared  in  the  case, 
has  no  decree  against  the  bank,  and  is  only  collaterally  interested 
ija  p^eh  d^ree.    Nor  does  the  pleadings  being  the  bill  alono 
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justify  any  decree  or  litif^ation  between  co-defendants.  Where 
the  bill  docs  not  entitle  the  plaintiff  to  relief,  no  relief  can  be 
granted  to  one  defendant  against  another.  WorthvfigUm  v. 
Staunton,  16  W.  Va.  208;  VaTu;e  v.  Evans  et  ah,  11  W.  Va.  312. 
If  she  had  been  served  with  notice,  she  could  not  have  resist (hI 
the  motion  of  the  bank  without  filing  an  answer  in  the  nature 
of  a  cross-bill  or  an  original  bill  socking  affirmative  relief 
against  the  bank.  Therefore  she  could  neither  resist  the  setting 
aside  of  the  decree  nor  the  dismission  of  the  bill  as  to  the  bank, 
for  she  had  no  such  legal  interest  in  the  contest  between  the 
plaintiff  and  her  co-defendant  as  entitled  her  under  the  plead- 
ings as  they  existed  at  the  time  the  decree  was  entered  to  set  up 
any  claim  against  her  co-defendant,  or  to  object  to  the  dismis- 
sion of  the  bill  as  to  such  defendant.  If  she  had  filed  a  cross- 
bill or  an  answer  in  the  nature  of  a  cross-bill,  uniting  in  the 
prayer  of  the  bill  and  the  decree  against  the  bank  had  been  in 
her  favor,  her  position  would  have  been  entirely  different.  She 
did  neither.  She  did  not  even  appear  in  the  suit,  and  she  is 
not  in  position  to  object  to  the  setting  aside  of  the  erroneous 
decree  against  the  bank,  or  to  resist  the  dismission  of  the  bill 
as  to  the  bank.  Such  being  her  legal  position,  she  is  not  en- 
titled to  notice  of  the  bank^s  motion  under  section  5,  chapter 
134,  Code.  It  mav  be  she  mav  have  some  interest  adverse  to 
the  bank,  but  it  has  not  been  presented  by  the  pleadings  in  such 
manner  as  to  make  her  an  "opposite  party"  to  the  bank  within 
the  just  and  legal  signification  of  the  terms  as  used  in  such  sec- 
tion. To  make  her  such  opposite  party,  she  must  not  only  have 
a  claim  against  the  bank,  but  such  claim  must  have  been  pre- 
sented by  her  and  be  litigated  and  adjudicated  between  her  and 
the  bank  bv  such  decree.     Persons  collaterallv  interested  are  not 

■  4' 

even  entitled  to  be  made  parties  to  a  suit.  Mitch cl  v.  Chancel- 
lor, 1 1  W.  Va.  22.  So  the  interest  of  the  party  in  a  decree  must 
be  direct  and  not  collateral  before  such  party  is  entitled  to  at- 
tack it.  The  language  of  section  5,  shows  the  purpose  of  iti? 
enactment  and  plainly  makes  evident  that  the  interest  of  a  party 
in  a  decree  must  be  direct  before  such  party  is  entitled  to  a 
notice  of  a  motion  to  correct  such  decree.  It  is  as  follows: 
'^The  court  in  which  there  is  a  judgment  by  default,  or  a  decree 
on  a  bill  taken  for  confessed,  or  the  Judge  of  said  court  in  the 
vacation  thereof,  may  on  motion  reverse  such  judgment  or  de- 
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crce  for  any  error  for  which  an  appellate  court  might  reverse 
it,  if  the  following  section  was  not  enacted  and  give  such  judg- 
ment or  decree  as  ouglit  to  be  given."  "Every  motion  under 
this  chapter  shall  be  after  reasonable  notice  to  the  opposite 
party,  his  agent  or  attorney  in  fact,  or  at  law,  and  shall  be 
within  five  ^Tars  from  the  date  of  the  judgment  or  decree." 
By  opposite  party  is  meant  the  party  who  would  have  occupied 
the  position  of  appellee  in  case  of  an  appeal  by  the  party  ag- 
grieved prior  to  the  enactment  of  this  section.  In  this  case,  it 
would  have  been  the  plaintifT  at  whoso  instance  and  suit  the  de- 
cree was  entered,  and  not  a  co-defendant  who  has  not  appeared, 
made  any  defense  or  sought  any  relief.  This  is  so  plain  from 
the  evident  purpose,  ol)jpct  and  language  of  the  statute  that  it 
seems  a  useless  waste  of  words  to  exemplify  or  explain  the  mean- 
ing thereof,  and  it  does  not  justify  an  appeal  to  the  constitution 
to  augment  or  expound  such  meaning  beyond  the  plain  expres- 
sion of  its  terms. 

To  throw  down  the  bars  in  this  manner  is  to  destroy  the  evi- 
dent intention  of  the  statute  to  supply  a  mere  substitute  for  an 
appeal  and  open  wide  the  field  for  endless  litigation  to. parties 
not  legally  interested  in  the  decree.  Suppose  the  bank  had 
appeared  before  the  original  decree,  demurred  to  the  bill  and  it 
had  been  dismissed  as  to  the  bank,  could  this  co-defendant  who 
had  never  appeared  in  the  cause  have  afterwards  moved  to  set 
aside  the  decree  dismissing  the  bill  as  to  the  bank  and  on  her 
motion  overruled,  have  appealed  to  this  Court?  Would  not  this 
Court  have  promptly  held  that  she  hand  no  such  legal  interest  in 
the  decree  as  entitled  her  to  appeal,  and  that  such  decree  did 
not  injure  her,  or  preclude  her  rights  to  tlie  assertion  of  any  just 
claim  or  remedy  she  might  have  against  the  bank?  Is  not  this 
precisely  the  same  condition  she  is  in  now?  She  has  lost  no 
legal  right  or  remedy  by  the  decree  of  which  she  complains. 
Nor  is  the  adjudication  between  her  and  the  bank,  for  she  had 
no  litigation  with  the  bank.  How  different  is  it  with  the  illegal 
decree  this  day  made  by  this  Court,  for  which  the  aid  of  limita- 
tion, five  vears  from  the  date  of  the  erroneous  decree  entered 
against  the  bank,  ending  on  this  day,  it  forever  precludes  the 
bank  from  getting  rid  of  a  decree  except  by  payment  which  the 
circuit  court  that  entered  it  has  determined  to  be  erroneous  and 
unjust.     As  between  the  plaintiffs  who  had  notice  and  the  de- 
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fondant  bank,  the  decree  is  not  void,  but  it  is  valid,  for  it  was 
not  a  joint  decree  either  against  or  in  favor  of  Mrs.  Leach. 
Hence,  it  is  improper  to  avoid  such  decree  in  so  far  as  the  plain- 
tiffs are  concerned,  for  they  having  notice  thereof  are  bound  by 
it.  Vance  Shoe  Co,  v.  Havght,  41  W.  Va.  275.  Plaintiffs 
have  no  grounds  of  appeal  and  do  not  appeal.  Mrs.  Tjeach 
claims  the  right  of  appeal  solely  from  the  want  of  notice.  Her 
interest  and  the  plaintiff's  are  not  identical,  and  she  is  in  no 
wise  injured  by  setting  aside  of  a  decree  erroneously  entered  at 
the  instance  of  the  plaintiffs,  for  she  is  not  thereby  deprived  of 
any  legal  right  or  claim  she  may  have  against  the  -bank.  I  look 
upon  the  decree  entered  by  this  Court  against  the  bank  as  a 
great,  grievous  and  irremediable  wrong  in  an  appeal  ease  in 
which  a  co-defendant  with  whom  the  bank  has  had  no  litigation 
is  the  appellant,  and  the  plaintiffs  are  the  appellees. 

The  appeal  should  be  dismissed  as  improvidently  awarded. 


CHARLESTON. 

Parker  v.  The  National  Mutual  Building  &  Loan  Ass'n. 
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Slw  Submitted   February   11,   1904.     Decided   February   23,   1904. 


1.  Instructions — New  Trial. 

An  instruction  embodying  an  abstract  proposition  of  law, 
without  in  any  way  connecting  it  with  the  evidence  or  indicat- 
ing what  facts  the  Jury  must  And  from  the  evidence,  in  order 
to  make  it  applicable  to  the  case,  ought  not  to  be  given;  and. 
if  the  court  can  s^^e  that  such  an  instruction  has  confused  or 
misled  the  jury,  the  Judgment  resulting  from  the  verdict  will 
be  reversed,     (p.  144). 

2.  Instriction — Evidence. 

\n  instruction,  though  correct  in  law,  should  be  refused  un- 
less there  is  a  basis  for  it  in  the  evidence,  and  it  is  the  prov- 
ince of  the  court  to  determine  whether  there  is  a  foundation 
in   the  evidence  for  any  particular  instruction,     (p.  145). 

3.  Instruction — Error. 

Where  the  plaintiff,  in  an  action  at  law,  fails  to  introduce 
any  evidence  at  all  to  prove  a  fact  essential  to  his  recovery,  it 
is  error  for  the  court  to  give  an  instruction  which  submits  to 
the  Jury  the  question  of  the  existence  of  ouch  fact.     (p.  145) 
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4,      Contract — Agent,' 

Under  la  special  contract  between  an  owner  of  real  estate  and 
an  agent  for  the  sale  thereof,  on  commission,  at  a  price  agreed 
upon,  the  agent  cannot  recover  his  commission  without  prov- 
ing that  he  has  actually  made  a  sale  at  the  price  stipulated, 
unless  it  appear  that  his  principal  has  wrongfully  prevented 
the  making  of  a  sa'e  at  such  price  which  would  have  been  made 
but  for  his  interference,  or  has  waived  the  strict  performance 
of  the  contract,     (p.  146). 

Error  to  Circuit  Court,  Summers  County. 

Action  by  C.  L.  Parker  against  the  National  Mutual  Building 
&  Loan  Association.  Judgment  for  plaintiff.  Defendant 
brings  error. 

Reversed. 

B.  F.  Ddnlap,  for  plaintiff  in  error. 

Miller  &  Bead,  for  defendant  in  error. 

POPFENBABGER,  PRESIDENT : 

The  National  Mutual  Building  and  Loan  Association  of  New 
York  complains  of  a  judgment  of  the  circuit  court  of  Summers 
County  in  a  civil  action  instituted  against  it  by  C.  L.  Parker 
before  a  justice  of  the  peace,  from  whose  judgment  an  appeal 
was  taken. 

The  first  question  presented  is  whether  the  court  erred  in  re- 
fusing to  dismiss  the  action  because  of  defective  process  in  the 
justice's  court.  The  defendant  being  a  non-resident  having 
pioperty  in  the  county  in  the  form  of  money  due  to  it,  accruing 
from  rents  on  property  and  other  sources,  an  attachment  was 
sued  out  at  the  commencement  of  the  action  and  served  on  a 
number  of  persons  as  garnishees.  The  original  summons  was 
returned  unexecuted  which  made  it  necessary  to  issue  and  have 
posted,  a  second  summons,  returnable  in  not  less  than  one  nor 
more  than  two  months  after  its  date  as  provided  in  section  202 
^f  chapter  50  of  the  Code.  The  transcript  of  the  justice's 
docket  and  said  second  summons  shows  that  it.  was  made  re- 
tumable  on  the  21st  day  of  July,  1901,  but  an  affidavit  found 
in  the  record  states  that  it  was  in  fact  returnable  on  the  20th 
day  of  July,  and  that  afterwards  on  the  29th  day  of  July,  the 
justice  altered  the  return  day  of  the  summons  and  date  there- 
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of  in  his  transcript  so  as  to  read  July  21st,  instead  of  July 
20th.  On  said  20th  day  of  July,  the  defendant  appeared  by 
its  attorney  and  was  granted  a  continuance  until  the  2Tth  day 
of  July,  when  another  continuance  was  had  by  agreement  of 
counsel  until  July  29th,  on  which  day  the  parties  again  appeared 
and  the  transcript  says  tlie  defendant  appeared  specially  for 
the  purpose  of  moving  the  court  to  quash  the  summons  and 
also  the  attachment  and  affidavit,  which  motion  was  overruled 
and  a  trial  was  had,  resulting  in  a  judgment  in  favor  of  the 
plaintiff  for  $132.50.  The  ground  of  the  objection  to  said  sum- 
mons is  that  the  day  on  which  it  appears  now  to  have  been  made 
returnable,  July  21,  1901,  was  Sunday.  The  ground  of  the 
first  motion  in  the  circuit  court  to  dismiss  was  that  said  second 
summons  was  void  because  returnable  on  Sunday,  and  that  the 
justice  had  no  jurisdiction  to  grant  a  continuance  allowed  on 
the  20th  day  of  July,  1901.  After  it  was  oVerrulcd,  the  de- 
fendant was  permitted  to  file  said  affidavit,  showing  that  its  at- 
tornevs  had  not  discovered  that  the  second  summons  was  in- 
tended  to  have  been  made  returnable  July  2l8t,  instead  of  July 
20th,  until  after  the  trial  commenced  and  all  the  evidence  had 
been  introduced  and  the  case  heard,  and  that  then  it  offered  to 
prove  that  the  return  day  was  Sunday,  July  2l8t,  instead  of 
July  20th,  and  moved  to  dismiss  the  action,  and  that  then  the 
justice,  after  overruling  the  motion  to  dismiss,  altered  the  re- 
turn day  of  the  summons  as  stated.  Having  done  this,  the  de- 
fendant renewed  its  motion  to  dismiss  the  action  and  the  pro- 
ceedings had  therein  upon  the  same  grounds  as  before,  and  this 
motion  was  overruled.  An  exception  was  taken  to  the  action 
'  of  the  court  in  overruling  these  motions. 

The  obvious  purpose  of  filing  the  affidavit  was  to  weaken  the 
eifect  of  the  general  appearance  made  by  the  defendant  on  the 
20th  and  27th  days  of  July,  which  is  generally  held  to  operate 
a  waiver  of  irregularities  in  the  process  and  invalidity  of  the 
return  of  service.  Thorn  v.  Thorn,  47  W.  Va.  4;  Lame  v.  7?fl47- 
road  Co.,  35  W.  Ya.  438.  The  latter  case  holds  that  an 
appeal  from  the  judgment  of  a  justice  of  ihe  peace  gives  the 
circuit  court  jurisdiction  of  the  person  of  the  appellant  and 
works  a  waiver  of  all  irregularities  in  the  proceedings  before 
the  justice.    Unless  the  defect  in  the  process  amounts  to  more 
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than  an  irregularity,  the  court  was  clearly  right  in  overruling 
the  motion.  An  action  may  be  commenced  before  a  justice  of 
the  peace  without  any  summons,  if  the  parties  appear  and  agree 
to  trv  the  matters  in  difference  between  them.  This  is  a  liber- 
ah'ty  in  practice  which  doc  s  not  obtain  in  other  courts,  and, 
up<in  it,  might  be  founded  an  argument  that  a  justice  may  ac- 
quire jurisdiction  upon  a  void  summons  if  it  serves  the  pur- 
pose of  bringing  the  defendant  in.  That,  however,  would  not 
be  a  voluntary  appearance  and  submii^j^ioii  of  tlic  ea?e  l)y  agree- 
nitnt.  But  this  question  need  rot  be  decided,  for  the  sum- 
mons commencing  the  action,  the  first  sunnnons,  was  good.  The 
second  summons,  though  insufficient  and  void,  was  only  a  step 
in  the  action  after  commencement  and,  therefore,  an  irregular- 
ity in  tlie  proceeding.  By  appearing  to  the  action  generally, 
therefore,  the  defendant,  under  the  decisions  referred  to,  waived 
the  defect. 

Xor,  if  the  motions  can  be  said  to  have  gone  so  for  as  to 
ask  that  the  attachment  be  quashed,  did  the  court  err  in  over- 
ruling them.  They  were  to  dismiss,  on  tlie  grounds  stated,  tlie 
action  and  all  proceedings  had  therein.  This  second  summons 
corresponds  in  the  justice's  court  to  an  order  of  publication  in 
the  circuit  court.  It  is  posted  to  give  notice  of  the  pendency 
of  the  action  and  seizure  of  the  property.  It  is  process  against 
the  person  of  the  defendant,  though  necessary  to  the  regularity 
of  the  attachment  proceeding.  The  object  of  the  notice  is  to 
enable  the  defendant  to  appear  and  plead,  as  well  to  the  affi- 
davit of  attachment,  as  to  the  merits  of  the  claim  or  demand. 
Wade  on  Xofice,  s.  1114.  It  is  process  to  bring  in  the  de- 
fendant, but  is  not  in  everv  sense  original  process,  for  jurisdic- 
tion of  the  res  is  acquired  on  the  first  summons  with  the  at- 
tachment. Failure  to  issue  or  post  the  second  is  a  means  by 
which  it  may  ]>e  lost,  but  it  is  an  irregularity,  as  clearly  cured 
by  a  general  appearance  as  want  of  service,  or  a  defective  re- 
turn. It  is  not  a  substitute  for  the  first  summons  and  affidavit, 
giving  jurisdiction,  but  a  subsequent  step  made  necessary  by 
want  of  service  of  the  first  summons,  and  stands  in  lieu  of 
service  as  to  the  property  seizi^d.  Appearance  to  the  action, 
therefore,  is  an  appearance  for  the  purpose  of  the  attachment, 
and  it  is  so  held  by  the  courts.  Andrmvs  v.  "Mundy,  3G  W.  Va. 
22.     Had  there  been  a  special  appearance  in  the  first  instance. 
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the  case  would  have  presented  a  different  aspect,  and  would  be 
governed  h}'  a  different  rule.  Whether,  under  the  principle  an- 
nounced in  Broun  v.  Gorsiwh,  50  W.  Va.  514,  the  second  sum- 
mons might  have  heen  re-issued,  it  is  unnecessary  to  determine. 
This  must  not  be  taken  to  mean  that,  by  such  general  appear- 
ance, the  defendant  waives  all  defects  in  the  attachment.  He 
is  in  the  same  situation  as  if  service  of  the  summons  had  been 
made  upon  him,  not  better  and  no  worse. 

Exceptions  were  also  taken  to  the  action  of  the  court  in  ad- 
mitting certain  evidence  and  giving  certain  instructions  over 
the  objection  of  the  dc^fendant.  To  ascertain  whether  there  is 
any  error  in  these  rulings,  it  becomes  necessary  to  show  the  na- 
ture of  the  demand  and  the  amount  and  character  of  the  evi- 
dence. 

The  claim  is  for  commission  on  the  purchase  money  of  a  house 
and  lot  in  the  town  of  Hinton,  known  in  this  case  as  the  Peck 
property,  sold  by  the  defendant  to  E.  C.  Lowe,  for  the  sum  of 
$2,050.00.  Parker  claims  to  have  acted  as  the  agent  of  the 
defendant  in  effecting  said  sale  upon  the  agreement  of  the  de- 
fondant  to  pay  him  a  commission  of  5  per  cent.  The  evi- 
dence offered  by  him  in  support  of  his  claim  is  in  substance  as 
follows:  He  tcFtified  that,  at  the  time  of  the  sale,  he  was,  and 
had  been,  for  six  or  seven  years,  an  agent  of  the  association,  hav- 
ing authority  io  collect  dues,  interest,  premiums  and  rents,  and 
make  repairs  upon,  and  sell,  property  purchased  by  the  de- 
fendant at  forcclosnre  sales,  receiving  as  compensation,  2  per 
('('lit.  for  liis  collection  of  dues,  inten^st  ?iid  Premiums,  and  5 
per  cent,  on  expenditures,  repairs,  collection  of  rents  and  sales. 
He  had  sold  three  pieces  of  property  and  received  a  commission 
of  5  per  cent,  on  the  purchase  money.  Tn  addition  to  certain 
letters  from  Sutherland  and  Gibson,  successive  secretaries  of 
ihc  building  association,  purporting  to  confer  upon  him  author- 
ity to  sell  certain  pieces  of  real  estate,  including  the  Peck  prop- 
erty, on  a  coniniission  of  5  per  cent,  which  were  admitted  in 
evideiiee.  be  testifud  to  a  verbal  contract  between  him  and  Gib- 
son in  which  Gibson  said,  in  response  to  an  ii^quiry  from  the 
witness  as  to  how  he  was  to  be  paid  for  looking  after  the  prop- 
erty of  the  association,  "It  is  our  rule  that  our  agents  get  5 
])(M'  C(Mit.  on  rejviirs  and  5  per  C(^nt.  in  case  of  sale,  and  you  will 
be   well   paid   as  you   will   get   5   per   cent,   on   expenditures 
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for  repairs  and  5  per  cent,  on  sale  of  the  property  when 
sold."  Lowe  had  come  to  the  witness  and  asked  him  if  he  had 
the  property  in  charge,  and,  upon  being  informed  that  he  did, 
submitted  a  proposition  to  purchase  at  $2,200.00  or  $2,250.00, 
which  the  witness  had  sent  to  the  asf=oeiation  without  disclosing 
the  name  of  the  person  proposing  to  buy,  and  which  was  re- 
jected. Later,  he  submitted  the  proposition  of  James  H.  Miller 
to  purchase  at  $2,500.00  which  was  also  rejected.  Being  asked 
on  cross-examination  whether  the  association  had  not  given  him 
only  leave  to  submit  propositions,  he  said:  "They  always, 
when  speaking  of  the  sale  of  the  property,  would  come  at  me 
with  that  ^cock  and  bull  story'  about  so  much  net  to  the  Asso- 
ciation and  so  much  commissions  in  case  I  made  the  sale  at  a 
stated  price." 

Some  of  the  letters  introduced  are  evidently  intended  to  show 
the  general  employment  of  the  plaintiff  by  the  association  as 
agent  to  collect  dues,  interest,  premiums  and  rents,  and  look 
after  the  property  and  make  repairs  as  ordered.  Portions  of 
others  of  them  relate  to  sales  of  property.  One  bearing  date 
!March  18,  1898,  contains  the  following:  "In  case  we  can  ar- 
range it  would  you  like  to  have  these  properties  under  your  con- 
trol for  rental  and  sale?  If  so,  what  commission  would  you 
charge  for  looking  after  properties  against  trespasses,  duly  pro- 
tect it,  rental  and  collection?  Also  your  commission  in  case  of 
sale.  Upon  full  information  concernin*]:  the  above  we  will 
further  advise."  Another  dated  Mav  18,  1898,  evidentlv  refer- 
ring  to  a  piece  of  property  other  than  the  Pock  property,  says : 
"We  hope  you  will  make  such  efforts  for  a  sale  of  this  and  other 
properties  as  to  which  we  have  written  you  today.  IIow  soon 
do  you  think  we  ought  to  be  able  to  sell  this  property  and  at 
about  what  price?"  Another,  dated  November  22,  1808,  says: 
"^You  wrote  us  a  short  time  ago  tliat  you  thought  you  had  a  cus- 
tomer for  the  Peck  property.  What  progress  are  you  making 
and  is  there  any  prospect  of  the  sale  of  this  and  other  proper- 
ties during  the  present  winter.  We  will  entertain  any  reason- 
able offer  made  for  the  Hughes  and  Gores  properties,  and  you 
can  submit  such  offers  as  vou  mav  receive,  or  for  the  Peck 
property,  but  you  might  just  as  well  inform  any  prospective 
purchaser  of  the  latter  property  that  we  will  not  sacrifice  it." 
Another  dated  October  23,  1899,  contains  this:     ^T^e  also  note 
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that  you  are  tr}'ing  to  dispose  of  the  Peck  property;  that  you 
think  you  have  a  man  that  will  make  a  proposition  sometime 
during  the  present  week  and  will  submit  his  proposition  as  soon 
as  lie  makes  it.     Try  and  collect  the  rent  before  the  property  is 
sold,  for  we  will  have  a  poor  chance  of  doing  so  after  it  is 
sold.     You  must  remember  that  we  have  paid  out  through  you 
a  very  large  amount  of  money  to  put  this  property  in  good  con- 
dition, and  you  also  know  that  we  ought  to  have  the  rents  to 
pay  at  least  on  the  amounts  disbursed.     We  hope  you  will  push 
for  it  without  delav."     One  bearing  date  Mav  7,  1900,  savs: 
*'\Ve  are  very  anxious  indeed  to  dispose  of  the  Peck  property 
and  are  at  a  \o^s  to  understand  Avhy  this  fine  property  does  not 
sell  when  it  is  so  admirably  located  on  your  court  house  square." 
One  dated  June  8,  1900,  says:     "We  are  in  no  hurry  to  dis- 
pose of  the  Peck  property  and  we  are  determined  to  get  our 
price  before  we  let  it  go.     We  enclose  an  addressed  stamped 
envelope  and  will  thank  you  to  give  this  letter  prompt  atten- 
tion.^'    Another  dated  September  18,  1900,  says:     "We  remem- 
ber the  location  of  the  property  very  well,  and  it  seems  very 
singular  to  us  that  you  are  unable  to  get  a  customer  for  it  that 
would  let  us  out  whole.     You  have  our  figures  and  they  cer- 
tiiinly  are  not  unreasonable  and  if  any  of  the  real  estate  specu- 
lators in  Ilinton  think  we  are  going  to  sacrifice  this  property, 
tliev  are  verv  much  mistaken.     We  wish  vou  would  make  an 
effort  to  find  a  customer."     One  dated  November  13,   1900, 
says:     "In  view  of  the  prosperous  condition  in  West  Virginia, 
don't  you  think  the  time  has  come  when  this  property  ought  to 
be  sold.     We  have  laid  out  upon  it  since  it  came  into  our  pos- 
session $035  in  repairs,  a  verv  large  sum  of  money,  and  we  are 
willing  to  sell  the  property  as  you  know  for  $4,000.00  cash  and 
allow  a  commission  of  5  per  cent,  for  the  sale  and  if  we  are  get- 
ting the  full  rentals  out  of  this  property  it  would  amount  to 
considerable  more  than  10  per  cent,  gross  on  the  price  we  ask 
for  it.     ♦  ♦  ♦     And  we  have  laid  out  for  permanent  improve- 
ments $634.00,  bringing  the  total  cost  of  the  property  to  almost 
$4,000.00.     Tt  is  unnecessarv  for  the  writer  to  remind  vou  that 
this  property  is  first-class  in  all  respects  and  we  are  astonished 
at  the  prospects  of  a  5  per  cent,  commision  that  you  cannot  in- 
terest some  capitalist  in  its  purchase.     We  would  prefer,  of 
course,  to  get  all  cash  for  the  property,  but  we  would  be  willing 
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to  €ell  it  on  the  same  basis,  $2,000.00  cash,  and  the  balance 
in  two  annual  payments  of  $1,000.00,  with  interest  at  6  per 
cent,  the  purchaser  to  assume  the  State  taxes  for  1900,  we  hav- 
ing already  paid  the  city  taxes.  Please  take  this  matter  up 
and  endeavor  to  do  something  with  it  and  report,  and  oblige/' 
The  last,  dated,  December  28,  1902,  says:  "In  view  of  the 
prosperous  condition  of  the  State  of  West  Virginia,  the  great 
demand  for  coal  and  the  good  prices  being  paid  therefor,  isn't 
it  possible  for  you  to  interest  some  capitalist  in  Hinton  in  the 
Peck  property?  Certainly  there  is  no  better  property  in  your 
town  than  that  facing  the  Court  House  square.  The  very  fact 
of  the  new  court  house  being  erected,  the  ground  laid  out  and 
walled  in  should  of  itself  very  largely  enhance  the  value  of  all 
the  lots  along  that  street,  and  it  does  seem  as  if  the  Peck  prop- 
erty should  fall  into  the  hands  of  some  man  of  means,  if  not 
for  immediate  improvement  to  be  held  as  an  investment.  Hin- 
ton is  so  peculiarly  situated  geographically  that  you  have  only 
a  few  streets,  the  future  value  of  the  land  on  which  is  assured 
and  we  certainly  think  that  the  Peck  property  is  most  desirably 
located  in  that  respect.  There  is  a  good  commission  in  the 
sale  for  you  and  it  would  pay  you  to  give  the  matter  some  at- 
tention.    We  are  much  obliged  to  you  for  your  letter.'' 

The  evidence  for  the  defendant  consists  of  the  deposition  of 
William  Gibson,  its  secretary,  together  with  certain  letters  filed 
with  it  as  exhibits,-  and  the  evidence  of  E.  C.  Lowe,  the  pur- 
chaser of  the  property.  Gibson  says  Parker  had  charge  of  the 
Peck  property  for  the  purpose  of  collecting  rents  and  making 
disbursements  for  the  repairs  under  instructions  from  the  asso- 
ciation, and  "general  authority  that  if  he  should  make  a  sale, 
at  figures  which  were  approved  by  the  association  that  he  would 
receive  a  commission  for  his  services."  He  denies  that  Parker 
ever  induced  or  recommended  Lowe  as  a  purchaser,  and  that  he, 
as  secretary  of  the  association,  had  any  knowledge  that  there 
had  been  any  negotiations  between  Parker  and  Lowe.  Some  of 
the  letters  filed  with  Gibson's  deposition  relate  to  the  property  in 
question  but  form  no  part  of  the  correspondence  between  Par- 
ker and  the  association.  Gibson  had  other  parties  attempting 
to  sell  the  property.  He  files  a  copy  of  a  letter  from  Parker 
dated  April  17,  1B98,  in  which  he  says  he  is  willing  to  take 
charge  of  the  Peck  property  and  do  the  best  he  can  for  5  per 
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CM^it.  on  collection  and  sales,  should  there  be  any.  Another  is 
dat(xl  February  8,  1901,  in  which  he  says  he  has  a  proposition 
of  $2,000.00  cash  for  the  property,  but  does  not  advise  its  ac- 
ceptance. Then  follows  a  copy  of  a  letter  from  Gibson  to  Par- 
ker dated  February  18,  1901,  which,  after  referring  to  the 
Miller  offer  of  $2,r)00.00,  the  appraised  value  of  the  property 
and  th(»  amount  loaned  on  it,  says :  "We  will  sell  the  property 
for  $3,000.00  spot  cash  net  to  the  association,  you  to  add  your 
commission  to  that  fifj^ire,  the  amount,  $3,000.00,  to  be  remitted 
to  this  office  by  draft  on  New  York  and  on  receipt  of  such  sum 
we  will  forward  a  deed  for  the  property..  Or  we  will  sell  for 
$3,500.00,  $2,000.00  of  which  is  to  be  cash  and  the  balance 
$1,500.00  payable  in  one  year  from  date  of  sale,  with  intercsl 
at  G  p.T  cent,  and  will  pay  you  from  this  price  your  commission 
of  5  per  cent,  for  selling,  will  give  the  deed  and  take  a  trust  deed 
to  secure  the  balance  of  the  purchase  price.  The  buyer  under 
either  proposition  to  pay  the  taxes  for  1901."  On  February 
20,  1901,  Gibson  wrote  again  declining  the  $2,500.00  cash 
proposition  and  repeating  the  price  and  terms  given  in  the  letter 
of  Februarv  18th.  Lowe  testifies  that  Parker  did  not  induce 
him  to  buy  the  property.  On  the  contrary,  he  went  to  Parker 
and  made  an  offer  of  $2,000  which  Parker  promised  to  submit 
to  the  association,  and,  after  waiting  five  or  six  weeks  for  a 
reply  and  calling  upon  Parker  several  times  for  it,  w^ithout 
avail,  he  submitted  his  proposition  direct  to  the  association  and 
began  negotiations  for  the  property  which  resulted  in  its  pur- 
chase. 

The  defendant  objected  to  the  introduction  of  the  letters  filed 
by  Parker  on  the  grounds  that  they  are  irrelevant.  This 
position  is  untenable  for  the  reason  that  some  of  the  letters 
bear  directly  on  the  question  of  the  employment  of  the  plaintiff 
to  sell  the  property  and  the  others  show  his  general  employment 
by  the  association,  under  which  he  had  duties  to  perform  re- 
specting the  very  property  sold.  Tt  is  not  improper  to  show 
their  relation  to  one  another  and  to  the  subject  matter  of  the 
contract.  Some  of  the  letters  bear  more  directly  upon  the  issue 
than  the  others,  but  none  of  them  can  be  said  to  be  whollv  irrele- 
vant. 

On  the  other  side,  it  is  urged  that  the  letters  filed  with  Gib- 
son's deposition  are  inadmissible  becauee  they  are  not  identified 


W.  Va.]        Parkeb  V,  Building  &  Loan  Ass'n.  143 

Dor  expressly  made  parts  of  the  deposition.  And  the  deposi- 
tion itself  is  said  not  to  be  in  the  record  1)l cause  not  identified 
and  niaxle  part  of  the  hill  of  exceptions.  This  objection  falls 
also,  for  the  deposition  is  described  in  the  bill  of  exceptions  by 
its  date,  the  notary  before  whom  taken,  the  place  where  taken 
and  the  name  of  the  witness.  Turning  to  the  deposition  printed 
in  another  portion  of  the  record,  it  is  found  to  correspond  with 
the  description  as  fully  as  if  it  had  been  referred  to  as  the  depo- 
sition marked  "B"  or  in  any  other  manner.  The  letters  an- 
nexed to  it  were  called  for  by  the  plaintiff  on  cross-examination 
of  the  witness.  In  response  to  his  demand,  Gibson  promised  to 
produce  and  file  with  his  deposition  all  the  correspondence  re- 
lating to  the  sale  of  the  property,  and  the  notary  attached  the 
letters  to  the  deposition  by  brass  fasteners  and  wrote  on  a  sheet 
of  paper  attached  to  them  "Exhibits  produced  by  the  witness 
William  Gibson,^'  and  then  signed  his  name  to  the  inscription. 
All  these  letters,  when  examined,  proved  to  be  just  such  letters 
as  were  called  for.  It  is  unnecessary,  however,  to  say  whether 
they  are  sufficiently  identified,  for  no  objection  to  their  introduc- 
tion was  made  at  the  trial.  There  is  an  objection  to  them  en- 
dorsed on  the  back  of  the  deposition  under  date  of  July  2fi,  1901, 
but  the  record  nowhere  shows  that  the  introduction  of  any  of 
them  was  objected  to  at  the  trial.  If  a  party  can  object  to  the 
use  of  a  paper  brought  into  a  deposition  at  his  own  instance, 
and  in  the  form  determined  by  himself,  he  has  not  done  it  in 
this  instance,  for  his  failure  to  object  at  the  trial  is  a  waiver. 
A  bill  of  exceptions  says  the  exhil)its  filed  with  the  deposition 
were  introduced  on  behalf  of  the  defendant.  Whether  suffi- 
ciently identified  or  not,  they  were  introduced  along  with  the 
deposition,  in  the  presence  of  the  plaintiff  and  his  attorneys, 
without  objection,  so  far  as  the  record  shows,  and  under  prin- 
ciples too  well  known  to  require  citation  of  authority  for  it,  the 
objection  interposed  now  comes  too  late. 

Bill  of  exceptions  No.  4  contains  all  the  instructions  in  the 
record.  The  argument  and  references  in  the  bill  of  exceptions 
ceem  to  proceed  upon  the  theory  of  two  instructions.  Whether 
given  as  one  or  as  two  is  unimportant.  The  matter  is  set  out 
in  the  bill  of  exceptions  as  follows:  "The  court  instructs  the 
jury  that  where  an  agent  is  employed  to  sell  real  estate  for  his 
principal  if  the  agent  was  the  procuring  cause  of  the  sale  of  said 
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real  estate  the  agent  is  entitled  to  his  commissions,  without  re- 
gard to  the  extent  of  his  exertions,  and  although  the  contract 
commenced  by  said  agent  was  consummated  by  the  principal 
himself  or  through  the  intervention  of  another;  and  the  court 
further  instructs  the  jury  that  where  a  broker  or  agent  employed 
to  negotiate  a  sale  procures  a  customer  for  the  sale  of  the  said 
property  on  the  terms  propovsed  by  the  owner  and  the  principal 
takes  the  further  proceedings  out  of  the  hands  of  the  broker, 
and  completes  the  sale  himself,  the  agent  is  nevertheless  entitled 
to  his  commissions,  and  the  principal  cannot  deprive  him  of  his 
rights  to  compensation  by  a  discharge  before  the  sale  is  con-, 
summated,  and  this  is  true  where  the  principal  completes  the 
contract  with  the  customer  presented  by  the  broker  on  different 
terms  from  those  stipulated  to  the  broker." 

The  legal  propositions  stated  by  these  instructions*  are  no 
doubt  correct,  but  they  are  purely  abstract.  They  make  no  ref- 
erence whatever  to  the  evidence,  nor  do  they  submit  to  the  jury 
the  finding  from  the  evidence  of  the  facts  giving  rise  to  the  law 
enunciated  in  them.  One  of  them  savs:  "Where  a  broker  or 
agent  employed  to  negotiate  a  sale  procures  a  customer  for  the 
sale  of  said  property  on  the  terms  proposed  by  the  owner,  and 
the  principal  takes  the  further  proceedings  out  of  the  hands  of 
the  broker,"  etc.,  the  broker  is  entitled  to  his  commission.  Had 
the  court  given  tliis  instruction  in  the  concrete  instead  of  the 
abstract  form,  it  would  have  said:  "If  the  jury  believe  from 
the  evidence  that  the  defendant  employed  the  plaintiff  to  sell 
the  property  mentioned  in  the  evidence  at  a  certain  price,  and 
agreed  to  pay  him,  in  case  he  made  such  sale,  a  commission,  and, 
in  pursuance  thereof,  the  plaintiff  procured  a  customer  for  the 
sale  of  the  property  on  the  terms  fixed  by  the  defendant,  and 
the  defendant  prevented  him  from  making  the  sale  by  interfer- 
ing and  consummating  the  sale  himself  with  the  customer,  they 
should  find  for  the  plaintiff."  This  would  have  directed  the 
minds  of  the  iurv  to  the  facts  necessarv  to  be  ascertained  hv 
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them  in  order  to  reach  a  proper  conclusion.  An  instruction  for 
the  defendant  embodying  the  same  proposition  of  law  might 
have  been  given,  and  in  it  the  jury  would  have  been  told,  in 
substance,  that  if  the  plaintiff,  acting  under  such  contract  of 
employment,  failed  to  procure  such  a  purchaser,  they  should 
find  for  the  defendant.    Instructions  should  apply  the  law  to 
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the  facts  in  the  case.  *'It  is  not  the  proper  course  for  the  judge 
to  lay  down  the  general  principles  of  law  applicable  to  a  case, 
and  leave  the  jury  to  apply  them;  but  it  is  his  duty  to  inform 
them  what  the  law  is  as  applicable  to  the  facts  of  the  case.  An 
instruction,  however  pertinent  and  applicable  it  may  be,  is  ab- 
stract unless  it  be  made  to  apply,  in  express  terms,  either  to 
the  attitude  of  the  parties  or  to  the  very  facts  in  issue.^^  Blash- 
field  on  Instr.  s.  92.  "It  is  not  the  province  of  the  judge  to  im- 
press any  particular  view  of  the  facts  upon  the  jury,  but  it  is 
his  province  to  make  his  charge  so  directly  applicable  to  the 
iacts  as  to  enable  the  jury  to  render  a  correct  verdict.  To  leave 
as  little  room  as  possible  for  them  to  make  mistakes  in  applying 
the  law  to  the  facts,  which  they  may  be  very  liable  to  do  when 
they  have  only  general  abstract  propositions  given  to  them  in 
charge,  there  ought,  if  possible,  to  be  no  room  for  misunder- 
standing the  charge  or  its  application,  and  to  this  end  it  ought 
to  be  specific  and  direct.^'  East  Tennessee  V.  &  0,  R.  Co,  v. 
Toppins,  10  Lea.  (Tenn.)  64.  "Courts  should  apply  the  prin- 
ciples to  the  facts  in  evidence,  stating  the  facts  hypothetically.^^ 
Blaehfield  on  Instr.  s.  92. 

Whether  the  legal  proposition  should  have  been  in  both  forms, 
or  only  one  of  them,  depends  upon  whether  or  not,  looking  at 
the  evidence  introduced,  the  court  could  say  there  was  room  or 
ground  for  either  of  the  two  conclusions  presented,  dependent 
upon  an  issue  of  fact  to  be  determined  by  the  jury.  If  there 
is  no  evidence  whatever  upon  which  one  of  the  conclusions  may 
stand,  there  is  no  reason  for  giving  an  instruction  embodying 
the  hypothesis  upon  which  it  is  based,  nor  can  the  court  do  so 
except  at  the  risk  of  confusing  and  misleading  the  jury.  The 
statement  of  the  principle  without  any  application  of  it  to.  the 
facts  or  direction  to  the  jury  as  to  what  facts  they  should  look 
for  in  the  evidence,  is  even  more  likely  to  mislead  for  the  reason 
that,  in  the  effort  to  apply  it,  they  are  called  upon  by  the  court 
to  wrestle  with  both  the  law  and  the  facts  and  form  for  them- 
selves the  hypothesis  upon  which  the  conclusion  depends,  and  it 
leaves  room  for  the  jury  to  form  two,  where  there  may  be  no 
evidence  whatever  to  support  one  of  them.  That  is  exactly  what 
has  occurred  here.  No  evidence  of  the  performance  of  the  con- 
tract proved  was  before  the  jury.  The  instructions  raised  and 
T^T^^Jxtei  to  the  jury  a  question  which  had  no  root  or  f ounda* 
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don  in  the  evidence.     Hence,  it  could  perform  no  function  ex- 
cept to  mislead  the  jury. 

The  evidence  plainly  shows  that  the  plaintiiBE's  contract  for 
commission  on  the  sale  of  the  property  was  upon  condition  that 
he  should  sell  it,  or  procure  a  purchaser  for  it,  at  a  price  in 
excess  of  $3,000.00.     He  admits  in  his  own  testimony  that  he 
was  always  confronted  with  the  proposition  of  a  certain  amount 
net  to  the  association  or  for  a  commission  to  be  paid  to  him  up- 
on a  sale  at  a  stated  price.     He  utterly  fails  to  introduce  any 
evidence  tending  to  show  any  promise  on  the  part  of  the  asso- 
ciation to  pay  him  a  commission  under  any  other  circumstances, 
and  also  to  show  any  agreement  to  pay  a  commission  upon  the 
sale  of  the  property  at  a  price  less  than,  or  even  so  small  as, 
$3,000.00     It  appears  that  the  association  finally  concluded  to 
sell,  and  did  sell,  the  property  for  a  less  sum,  but  there  is  not  a 
word  of  evidence  to  the  effect  that  it  ever  promised  to  pay  a 
commission  upon  a  sale  for  a  smaller  amount.     It  may  have 
been  a  hard  contract  and  the  plaintiff  may  have  entered  into  it 
under  a  misapprehension  of  the  law,  but  that  cannot  relieve  him 
from  the  terms  of  his  contract.     In  order  to  recover,  he  is 
bound  to  show  compliance  with  it.     This,  he  has  utterly  failed 
to  do,  so  far  as  the  evidence  shows,  for  he  does  not  pretend 
to  show  that  he  procured  a  purchaser  for  the  property,  or  made 
a  sale  of  it,  or  could  have  made  a  sale  of  it,  at  a  price,  which, 
under  his  contract,  would  have  entitled  him  to  commiission. 
Hence,  the  evidence  in  the  case  was  such  as  to  afford  no  room  for 
two  conclusions.     There  is  but  one  side  to  the  case  and,  upon 
that  side  alone,  an  instruction  should  have  been  given ;  for  there 
is  but  one  conclusion  at  which  a  jury  could  arrive  without  wholly 
disregarding  the  evidence.     "An  instruction,  though  correct  in 
law,  should  be  refused  unless  there  is  a  basis  for  it  in  the  facts 
of  the  case,  and  the  evidence  or  the  pleadings  make  the  instruc- 
tion pertinent;  and  it  is  the  province  of  the  court  to  'determine 
whether  there  is  a  foundation  in  the  evidence  for  any  particular 
instruction.^'    Blashfield  on  Instr.  s.  83.     In  this  state  of  the 
case,  the  character  of  the  instructions  left  it  open  to  the  jury 
to  find  either  way.     While  not  bound  to  give  any  instruction 
unless  requested,  it  was  the  duty  of  the  court  not  to  give  an 
instruction  of  such  character  as  would  tend  to  confuse  and  mis- 
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lead  the  jury.  Assuming  that  the  jury  understood  these  in- 
structions to  have  been  given  for  the  plaintiff,  it  is  clear  that 
they  were  bound  to  do  one  of  two  things,  namely,  render  a 
proper  verdict  for  the  defendant  contrary  to  the  instructions, 
or  an  improper  verdict  for  the  plaintiff  in  conformity  with  their 
view  of  what  the  instructions  meant.  They  adopted  the  latter 
course  and  rendered  a  verdict  wholly  inconsistent  with  the  evi- 
dence. Upon  the  evidence,  no  instruction  could  properly  stand 
except  one  expressly  or  substantially  directing  a  verdict  for  the 
defendant,  for  there  was  no  evidence  to  sustain  any  other  find- 
ing. 

It  is  no  doubt  competent  for  an  owner  of  property  and  an 
agent,  for  the  sale  thereof,  to  make  a  contract  whereby  the  agent 
shall  have  his  commission  upon  the  sale  regardless  of  the  price. 
Where  there  is  a  mere  employment  of  a  broker  to  make  sale  upon 
commission  without  any  limitation  as  to  price,  he  would  likely 
be  entitled  to  his  commission  upon  any  sale  made  to  a  purchaser 
procured  by  him.    But  to  sustain  a  recovery  of  the  commis- 
sion under  such  circumstances,  there  must  be  some  evidence 
tending  to  show  that  sucli  a  contract  was  made.    Where  a 
special  contract  for  commission,  dependent  upon  a  sale  at  a 
given  price,  is  made,  the  agent  or  broker  is  bound  to  as  strict 
a  compliance  with  that  contract  as  any  other  person  who  enter? 
into  a  covenant  or  agreement  to  do  or  perform  something  as  a 
condition  precedent  to  his  right  of  recovery.     In  cases  of  this 
kind,  the  agent  must  find  a  purchaser  who  is  ready  and  willing 
to  buy  at  the  price  and  upon  the  terms  proposed  by  the  owner, 
before  he  can  exact  his  commission.     If  he  dors  this,  and  then 
the  owner  prevents  the  sale  by  the  agent,  by  interferring  and 
making  the  sale  himself  to  the  purchaser  procured  by  the  agent, 
at  the  same  or  oven  a  less  price,  the  agent  may  recover  his 
commission.     But  he  must  comply  with  the  conditions  of  his 
contract  by  procuring  a  purchaser  who  is  willing  and  ready  to 
pav  the  price.     Having  done  that,  he  has  fulfilled  his  contract 
whether  the  sale  is  actually  made  or  not,  provided  the  failure 
is  the  result  of  the  wrongful  act  of  the  principal.     This  is  the 
law  laid  down  in  Reynolds  v.  TompMns,  23  W.  Va.  229,  and  it 
is  'ustained  by  the  authorities  generally.    McFarland  v.  TAIlard, 
2  Tnd.  App.  160;  Oellat  v.  Ridge,  117  Mo.  553,  (38  Am.  St. 
Bep.  683) ;  Kost  v.  ReUly,  62  Conn.  67;  Peet  v.  Sherwood,  47 
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Minn.  347 :  Fraser  v.  Wyckoff,  63  N.  Y.  445 ;  Charlton  v.  Wood, 
11  Heisk.  (Tenn.)  19.  Allen,  Judge,  in  Fraser  v.  Wyckoff, 
states  the  law  applicable  to  this  case  when  he  says:  **The  right 
to  recover  in  this  action  rests  upon  an  allegation  of  perform- 
ance, and  not  upon  a  waiver  or  prevention  of  performance  by 
the  defendant.  The  proof  comes  entirely  short  of  establishing 
either  a  performance  or  an  excuse  for  not  performing.  The 
agreement  with  the  broker  was  very  explicit  as  to  the  character 
and  terms  of  the  sale  to  be  accomplished  as  a  condition  to  the 
earning  of  commission.  The  sale  was  to  be  absolute,  for  a 
specified  sum,  to  be  paid  to  the  defendant.  The  compensation 
was  to  be  earned  when  a  customer  should  be  obtained  who 
would  pay  the  price  named.  There  is  no  pretense  that  such  a 
purchaser  has  been  found,  or  that  such  a  sale  has  been  made." 
It  is  true  that  the  defendant  did  sell  to  a  man  who  had  pre- 
viously submitted  a  proposition  to  the  plaintiff,  and  this  circum- 
stance, no  doubt,  led  the  court  to  give  the  instructions  above 
quoted  and  overrule  the  motion  to  set  aside  the  verdict,  inad- 
vertently assuming  that  the  evidence  brought  the  case  within  the 
principle  announced  in  Reynolds  v.  Tompkins.  But  there  is  no 
evidence  tending  to  show  that  the  purchaser  would  have  paid  a 
price  sufficiently  large  to  enable  the  plaintiff  to  make  his  com- 
mission on  the  sale.  The  plaintiff  himself  does  not  testify  to 
any  such  possibility,  much  less  a  probability,  and  there  is  no 
circumstance  disclosed  by  the  evidence  from  which  the  jury  could 
have  inferred  that  the  plaintiff  had  found,  in  the  person  of 
Lowe  or  any  one  else,  a  man  who  would  pay  such  a  price  for  the 
property. 

On  account  of  the  misleading  character  of  the  instructions 
given,  and  the  want  of  sufiicient  evidence  to  support  the  ver- 
dict, the  judgment  must  be  reversed,  the  verdict  set  aside,  a 
new  trial  granted,  and  the  case  remanded. 

Reversed. 
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CHARLESTON. 

Habpeb  v.  Building  Association. 
Submitted  September  10,  1903.    Decided  February  23,   1904. 

1.       U3UBY. 

The  defense  of  ursury  is  personal  to  the  debtor  and,  while  he 
llYes,  no  other  person  can  Interpose  It  except  with  hia  consent 
and  concurrence,     (p.  152). 

2.  Usury — Defendant, 

A  purchaser  of  real  estate  charged  with  an  usurious  debt  can- 
not defend  a^nst  the  usury,  unless  the  debtor  unites  with  him 
in  the  defense,  or  his  acquiescence  in,  and  consent  to,  such  de- 
fense appears  in  the  record,     (p.  154). 

3.  UsuBY — Contmct, 

ThA  common  law  right  of  action  for  the  recovery  of  usurious 
interest  paid  in  violation  of  a  statute  declaring  a  contract  for 
the  payment  of  such  Interest  void,  has  not  been  repealed  in 
this  8  tilt  A  Hnd  such  recovery  may  be  had  after  the  debt  and 
all  usurious  interest  thereon  has  been  fully  paid.     (p.  156). 

4.  Statute — Repeal. 

When  a  statute  that  is  declaratory  of  the  commot*  law  is  re- 
pealed, the  common  law  is  not  thereby  repealed,  and  it  remains 
in  force,     (p.  156). 

5.  Statutes. 

Such  parts  of  the  common  law  are  not  displaced  by  exist- 
ing statutes,  and  have  not  been  expressly  repealed,  are  still  in 
effect     (p.  157). 

B.     Ijsuby — Action — Dcttor. 

As  nothing  in  the  statutes  of  this  State  relating  to  the  sub- 
jects of  interest  and  usury  forbids  an  action  by  the  debtor, 
after  having  fully  paid  his  usurious  debt,  to  recover  back  the 
unlawful  interest  so  paid,  the  common  law  right  of  action 
therefor  still  exists,     (p.  157). 

7.     Building  and  Loan  Association — Viury. 

A  building  and  loan  association  contract  requiring  the  pay- 
ment of  a  fixed  monthly  premium  on  the  loan  for  an  indefinite 
period  of  time  is  usurious,     (p.  157). 
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8.      UsUBY. 

Where,    under    such    a    contract,    after    applying   all    sums 
paid  by  the  barrower  as  partial  payments  on  the  debt  and  al- 
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lowing  interest  on  the  principal  sum  at  the  legal  rate«  it  ap- 
pears that  more  than  the  full  amount  of  the  debt  with  legal 
interest  has  been  paid,  there  may  be  a  decree  for  the  excess, 
if  ground  therefor  has  been  laid  in  the  pleadings  In  the  cause, 
(p.  159). 


Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Eiley  Harper  against  the  Middle  States  Loan,  Build- 
ing &  Construction  Company.  Decree  for  plaintiff,  and  de- 
fendant appeals. 

Affirmed. 

C.  0.  Strieby,  for  appellant. 

» 

Wagner  &  Heironimus  and  W.  G.  Conley,  for  appellee. 

POFFENBARGER^  PRESIDENT : 

In  February,  1894,  Mary  A.  Lawrence  borrowed,  from  the 
Middle  States  Loan,  Building  and  Construction  Company,  of 
llagerstown,  Maryland,  jfive  hundred  dollars  on  stock  subscribed 
for  by  her  in  said  company  in  December,  1892,  and,  as  security 
for  said  loan,  gave  a  deed  of  trust  upon  a  certain  lot  in  the  town 
of  Davis.  In  September,  1895,  she  conveyed  this  lot  to  Sallie 
E.  Harper,  by  deed  with  special  warranty,  in  which  deed  the 
consideration  for  the  conveyance  and  contract  of  purchase  are 
stated  as  follows:  "One  Thousand  Dollars,  ($1,000.00)  to  be 
paid  as  follows,  to-wit:  The  party  of  the  second  part  is  to  pay 
to  The  Middle-States  Loan,  Building  &  Construction  Co.  of 
llagerstown,  Md.,  the  sum  of  about  Five  Hundred  Dollars,  or 
the  balance  due  said  Company  andi  said  party  of  the  second 
part  is  to  deliver  to  party  of  the  first  part  her  note  which  party 
of  the  second  part  now  holds  of  Three  Hundred  &  Forty-eight 
Dollars  now  amounting  to  $389.00  and  the  residue  $211.00  cash 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged."  In 
November,  1900,  Sallie  E.  Harper  and  her  husband  conveyed 
the  pi'operty  by  deed  with  special  warranty,  in  consideration  of 
tlio  sum  of  one  thousand  dollars,  to  Riley  Harper. 

The  dues,  interest  and  premium  seem  to  have  been  paid  by 
Mrs.  Lawrence  and  Mrs.  Harper  until  sometime  early  in  the 
year  1900,  and  then  Eiley  Harper,  assuming  that  the  contract 
with  the  building  association  is  usurious,  because  made  in  vio- 
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lation  of  the  statutes  of  this  State,  governing  building  and  loan 
association's,  and  that  the  settlement  ought  to  be  upon  the  basis 
of  an  ordinary  loan,  treating  the  payments  of  dues,  interest  and 
premium  as  partial  payments  on  the  debt,   refused  to  make 
further  payments,  claimed  that  the  loan  had  been  more  than 
repaid,  brought  a  suit  in  equity  to  enforce  a  settlement  and 
recover  the  amount   overpaid,    and    sued   out   an   attachment 
against  the  building  association.    Thereupon  the  building  asso- 
ciation advertised  the  property  for  sale  under  the  deed  of  trust, 
and  Harper  brought  another  suit,  supplemental  in  its  nature, 
to  enjoin  the  sale.     An  injunction  was  awarded  on  the  27th  day 
of  April,  1901,  and,  at  the  June  term,  following,  the  building 
association  appeared  and  demurred  to  the  bill  and  moved  to 
quash  the  attachment.     The  motion  was  sustained,  the  demurrer 
was  overruled,  the  building  association  filed  its  answer,  and  the 
cause  was  referred  to  a  commissioner  to  take,  state  and  report 
an  account,  showing  the  amount  due,  upon  the  theory  of  the 
validity  of  the  contract,  and  also  the  amount  due,  assuming  the 
contract  to  be  usurious.    Upon  the  return  of  the  report,  showing 
that,  treating  the  contract  as    usurious    and    expunging    the 
usury,  there  was  due  the  plaintiff  the  sum  of  one  hundred  and 
nine  dollars  and  fifty-eight  cents,  as  having  been  overpaid,  the 
court  overruled  the  exception  of  the  building  association  to  the 
report  of  the  commissioner  in  respect  to  this  finding,  and  en- 
tered  a  decree  against  said  association  for  said  sum  and  ordered 
it  to  execute  a  release  of  the  deed  of  trust.     From  this  d?cree 
an  appeal  has  been  taken. 

As  the  bill  alleged  that  Sallie  E.  Harper,  to  whom  the  lot 
had  been  conveyed  bv  Mrs.  Lawrence,  "assumed  the  balance  due 
?aid  defendant  Loan,  Building  and  Construction  Company  on 
said  loan  of  $500.00,  as  part  of  the  consideration  therefor/^  and 
exhibited  the  deed  by  which  said  conveyance  was  made,  which 
fully  sustained  this  allegation,  the  demurrer  should  have  been 
sustained,  the  injunction  dissolved  and  the  bill  dismissed,  if 
nothing  further  appeared  in  the  record.  While  there  is  some 
conflict  in  the  authorities  as  to  whether  usurv  may  be  sot  up  bv 
the  purchaser  of  property  upon  which  an  usurious  debt  is 
secured,  it  is  everywhere  held  that  one  who,  in  purchasing  the 
property  charged  with  such  debt,  assumes  the  payment  of  the 
debt,— cannot  make  the  defense  of  usury,  and  of  course  a  person 
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claiming  under  him  is  in  no  better  condition.  Smith  v.  McMil- 
lan, 46  W.  Va.  677;  Shufelt  v.  Shufelt,  9  Paige  137;  Post  v. 
Dart,  8  Paige  639 ;  Sands  v.  Church,  6  N.  Y.  347 ;  Morris  v. 
Floyd,  5  Barb.  130 ;  Snyder  v.  Construction  Co.,  52  W.  Va.  655 ; 
Bank  v.  Warehome  Co.,  49  N.  Y.  642. 

In  many  states,  as  shown  by  authorities  cited  in  Lee  v.  Feam- 
ster,  21  W.  Va.  108,  and  Synder  v.  Construction  Co.,  52  W.  Va. 
655,  one  who  purchases  property  charged  with  an  usurious  debt, 
without  assuming  the  payment  of  the  debt,  or  acquires  a  lien 
upon  the  property  so  charged,  may  resist  the  usury  therein. 
But  the  law  in  this  State  is  to  the  contrary.  Lee  v.  Feamster 
expressly  so  holds.  Point  2  of  the  syllabus  reads  as  follows: 
^^Vhere  a  creditor  is  secured  by  a  second  deed  of  trust  on  the 
same  property,  he  has  but  the  equity  of  redemption  and  cannot 
plead  usury  against  a  creditor  secured  under  the  first  trust 
deed/'  Holding  the  equity  of  redemption,  a  second  trust  deed 
creditor  stands  in  the  shoes  of  the  debtor  as  to  the  prior  lien- 
He  can  pay  it  off  in  order  to  make  his  own  debt  good.  The 
equity  of  redemption  is  pledged  to  the  payment  of  the  second" 
debt.  The  subsequent  creditor  takes  under  his  deed  of  trust  all 
the  beneficial  interest  of  the  grantor  as  security  for  his  debt. 
But  he  is  not  allowed  to  plead  usury  in  the  prior  debt,  for  the 
reason  that  the  plea  of  usury  is  held  by  this  Court  to  be  a  per- 
sonal privilege  of  the  debtor,  which  no  other  person  can  assert 
while  he  lives.  Hence,  if  it  could  be  said  that  Mrs,  Harper 
took  the  property,  subject  to  the  building  association  debt,  and 
did  not  assume  the  payment  thereof,  she  could  not  resist  pay- 
ment of  that  debt  on  the  ground  of  usury.  **The  great  weight 
of  authority  conclusively  shows,  that  the  policy  of  the  Legisla- 
ture in  adopting  statutes  of  usury  was  the  protection  of  bor- 
rowers, against  the  oppressive  exactions  of  lenders;  and  it  does 
not  tend  to  the. promotion  of  that  policy,  that  other  persons  than 
the  victims  of  the. usury,  or  persons  standing  in  legal  privity 
with  them,  should  have  the  benefit  of  such  statutes;  and  there- 
fore it  has  been  the  general  current  of  decisions,  that  the  plea 
of  usury  is  a  defense  personal  to  the  borrower,  and  a  stranger 
cannot  avail  himself  of  it.''  Johnson^  Judge^  in  Lee  v.  Feam- 
ster. 

The  reference  in  the  foregoing  quotation  to  "persons  standing 
in  legal  privity  with"  the  victims  of  the  usury,  does  not  relate 
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to  persons  succeeding  to  the  property  by  purchase.  This  is 
made  clear  by  what  is  said  in  a  preceding  part  of  the  opinion^ 
where  the  plea  of  usury  is  compared  with,  and  treated  as  an- 
alogous to,  the  plea  of  the  statute  of  limitations,  which  cannot 
be  set  up  by  any  person  other  than  the  debtor  while  he  lives, 
but  may  be  set  up,  after  his  death,  by  his  personal  representa- 
tive. Persons  standing  in  legal  privity,  therefore,  are  persons 
who  succeed  to  the  rights  of  the  debtor  by  virtue  of  law,  and  not 
by  contract.  The  definitions  and  classifications  of  privies  show 
a  distinction  between  succession  by  contract  and  succession  by 
law,  and  the  use  of  the  word  "legal"  clearly  indicates  that  the 
latter  kind  of  succession  is  referred  to  in  the  above  quotation. 
23  Am.  &  Eng.  Enc.  Law,  (2d  Ed.)  101;  Staicy  v.  Thrasher,  6 
How.  (U.  S.)  44,  59.  Where  a  person  takes  a  second  deed  of 
trust  on  property,  there  is  privity  by  contract  between  him  and 
the  debtor,  but  not  privity  by  virtue  of  law  by  descent.  Lee  v. 
Feamsier  expressly  decides  that  such  privity  by  contract  does 
not  give  the  right  to  plead  usury.  That  decision  is  based  upon 
the  Virginia  decisions.  Spengler  v.  Snapp,  5  Leigh  478 ;  Cren- 
sham  V.  Clark,  5  Leigh  68.  It  is  approved  and  followed  in 
Smith  V.  McMillan,  46  W.  Va.  577.  There  is  an  expression  of 
opinion,  but  not  a  decision,  to  the  contrary  in  Snyder  v.  Con- 
struction  Co.,  52  W.  Va.  656,  the  result  of  a  misinterpretation 
of  Lee  V.  Feamsier,  The  point  did  not  necessarily  arise  in  that 
case  and  the  decision  turned  wholly  upon  other  grounds. 
Hence,  the  expression  of  opinion  is  obiter,  but  it  is  here  dis- 
approved lest  it  might  mislead. 

In  27  Am.  &  Eng.  Enc.  Law,  952,  what  purports  to  be  the 
rule  supported  by  the  weight  of  authority  is  stated  as  follows: 
"The  grantee  of  the  mortgagor's  equity  of  redemption  merely, 
pays  therefor  only  what  the  equity  is  supposed  to  be  worth,  on 
the  basis  that  the  mortgage  is  valid ;  and  if  he  were  to  be  allowed 
to  defeat  it  for  usury  between  the  mortgagor  and  mortgagee,  he 
would  thereby  acquire  a  much  more  valuable  estate  than  he  bar- 
gained for.  The  rule,  accordingly,  is  that  such  purchaser  must 
abide  by  his  contract,  and  submit  to  the  enforcement  of  the 
mortgage.  This  rule  applies  with  additional  force,  in  cases 
where  the  purchaser  takes  his  deed  expressly  subject  to  the 
mortgage,  and  deducts  the  amount  thereof  from  the  agreed  pur- 
chase price.    It  also  applies,  with  even  greater  force,  in  cases 
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where  the  deed  contains  an  ^assumption  clause/  whereby  the 
purchaser  covenants  and  agrees  to  pay  the  mortgage,  as  a  part 
of  the  purchase  price/' 

But  the  general  rule,  prohibiting  a  stranger  to  the  usurious 
contract  from  availing  himself  of  the  defense  of  usury,  is  sub- 
ject to  the  qualification  that  he  may  plead  it  for  the  benefit  of 
the  original  debtor,  or,  perhaps,  with  his  consent.  Burden  v. 
Sedgewich,  44  N.  Y.  626 ;  Stayton  v.  Riddle,  114  Pa,  St.  464. 
The  reason  generally  given  for  holding  the  plea  of  usury  to  be  a 
personal  right  of  the  debtor,  is  that  he  may  prefer  not  to  set  it 
up,  because  of  a  desire  to  avoid  litigation,  or  of  his  pride  of 
character,  or  of  his  conscientious  sense  of  justice.  Tyler,  TJ.  S. 
403.  Of  course,  this  reason  fails  when  the  debtor  gives  his 
consent.^  and  the  rule  goes  down  with  it.  Thus,  in  Nebraska, 
where  the  defense  is  held  to  be  strictly  personal  to  the  debtor,  a 
purchaser  of  an  equity  of  redemption  was  allowed  the  benefit 
of  it  in  a  suit  to  foreclose  a  mortgage,  in  which  the  mortgagor 
was  made  a  defendant  and  set  up  the  charge  of  usury  in  the 
debt.  Male  v.  Wink,  61  Neb.  748.  A  similar  case  is  that  of 
Faison  v.  Grandy,  128  N.  C.  438.  This  decision  also  is  by  a 
court  which  rigidly  restricts  the  defense  to  the  debtor.  In 
Building  Association  v.  Walker,  59  Neb.  456,  and  Building  As- 
sociaiion  v.  Bilan,  Id.  458,  and  Building  Association  v.  Sellers, 
19  Tex.  Civ.  App.  201,  the  same  proposition  is  substantially  as- 
serted and  applied. 

Here  Mrs.  Lawrence,  the  original  debtor,  as  well  as  Mrs.  Har- 
per, filed  a  separate  answer  which,  to  say  the  least,  gives  consent 
to  the  claim  of  the  plaintiff.  At  the  hearing,  they  filed  a  joint 
and  separate  answer  in  the  nature  of  an  amended  and  supple- 
mental answer,  averring  an  assignment  of  the  usury  in  the  debt 
to  the  plaintiff  and  praying  that  it  be  expunged  from  the  debt 
and  decreed  to  him.  This,  under  the  principles  above  referred 
to,  undoubtedly  gave  him  the  right  to  have  the  usury  eliminated 
from  the  debt.  By  this,  Mrs.  Lawrence,  the  original  deUlor  was 
benefitted,  for  in  the  event  of  a  deficiency,  she  would  have  been 
liable  to  the  building  association  for  the  balance  due.  Male  v. 
WinJc,  61  Neb.  748. 

The  plaintiff  had  a  clear  right  to  an  adjudication  that  the 
debt  was  fully  paid  and  to  a  release  of  the  deed  of  trust.  In 
addition  to  this,  the  court  gave  him  a  decree  for  the  excess  as 
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usurious  interest  paid.  In  Moore  v.  Johnson,  34  W.  Va.  672, 
this  Court  divided  equally  on  the  question  whether,  after  an 
usurious  debt  has  been  fully  paid,  the  excess  paid  above  the 
principal  sum  and  legal  interest  thereon  can  be  recovered.  That 
is  the  only  case  in  which  the  question  has  been  presented  to  this 
Court  since  the  Code  of  1868,  which  contained  substantially  the 
present  statute  governing  interest  and  usury,  went  into  effect. 
In  Davis  v.  Demming,  12  W.  Va.  246,  it  was  expressly  decided 
that  usurious  interest  paid  could  be  recovered  in  a  court  of 
equity  and  that  the  measure  of  relief  in  such  case  was  the  excess 
paid  above  the  principal  and  legal  interest,  with  interest  on  such 
excess  from  the  time  of  its  payment.  The  usurious  interest 
sued  for  in  that  case,  however,  was  paid  when  the  statute  as 
found  in  the  Code  of  1860  was  in  force,  the  eighth  section  of 
which  expressly  provided  that  such  interest  might  be  recovered 
in  a  suit  brought  within  one  year  from  the  date  of  the  payment 
thereof.  Radical  changes  were  made  in  the  statute  by  the 
revision  of  1868.  Prior  thereto,  usury  in  a  contract  forfeited 
both  principal  and  interest.  If  the  defendant  sustained  his 
plea  of  usury,  the  plaintiff  recovered  nothing.  If  a  borrower  ex- 
hibited a  bill  in  equity  against  the  lender  to  purge  the  debt  of 
usury,  the  lender  was  permitted  to  recover  only  his  principal 
without  interest  and  was  compelled  to  pay  the  cost  of  the  suit. 
Under  the  Code  of  1868  and  the  present  statute,  the  defendant, 
in  an  action  at  law,  can  only  have  relief  from  the  excess  above 
the  principal  and  legal  interest  and  the  right  to  credit  as  pay- 
ments on  the  debt  any  sums  paid  by  him  as  usurious  interest. 
If  a  borrower  exhibits  his  bill  against  the  lender  for  the  purpose 
of  expunging  the  usury,  the  lender  is  permitted  to  recover  the 
principal  and  legal  interest  but  not  costs.  Section  8  of  chapter 
141  of  the  Code  of  1860,  giving  a  right  of  action  for  the  recov- 
ery of  usury  paid  within  one  year  was  omitted  from  the  Code  of 
1868.  The  present  statute,  instead  of  declaring  all  contracts 
for  the  loan  or  forbearance  of  money  or  other  thing  at  a  greater 
rate  than  six  per  cent,  shall  be  void,  as  did  section  5  of  chapter 
141  of  the  Code  of  1860,  says  they  shall  be  void  as  to  any  excess 
of  interest  agreed  to  be  paid  above  that  rate  and  no  further. 
Whether  the  legislature,  in  relieving  the  money  lender  from  the 
harshness  of  the  former  law,  and  omitting  the  section  giving  the 
right  to  recover  back  usurious  interest  paid,  after  final  settle- 
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ment  and  payment  of  the  debt,  intended  that  thereafter  there 
should  be  no  such  recovery  and,  if  so,  whether,  construinp'  the 
statute  according  to  the  rules  laid  down  by  the  courts,  it  expresft- 
(m1  and  recorded  that  intention,  are  the  questions  presented.  The 
only  plausible  argument  seems  to  be  that  the  statutory  provisions 
on  the  subjects  of  interest  and  usury  in  the  Code  of  1860,  con- 
stituted all  the  substantive  law  on  those  subjects  and  were  in- 
tended to  cover  them  fully,  displacing  the  common  law  and 
all  prior  statutes,  and  that  the  cutting  out  of  section  8,  giving 
the  right  of  recovery,  and  amending  other  sections,  was  but  a 
revision  of  the  statutory  provisions  covering  the  subjects,  which 
negatived  any  intent  to  revive  the  common  law  right  of  action 
for  the  recovery  of  usury.  But  the  court  of  appeals  of  Virginia, 
in  Moseley  v.  Brown,  76  Va.  419,  passing  upon  almost  the  exact 
question,  held  the  contrary.  Burkes,  Judge,  speaking  for  the 
court,  said:  "The  same  act  (1874)  repeals  section  10,  chapter 
137,  Code  of  1873.  That  section  (10)  gave  to  the  person  pay- 
ing, the  right  to  recover  the  excess  beyond  lawful  interest  paid 
in  any  case.  It  is  argued  from  the  repeal  of  this  section  and 
the  altered  phraseology  of  section  5,  that  the  intention  of  the 
legislature  was  to  take  away  all  remedy  for  the  resitution  of 
usurious  interest  after  payment.  We  do  not  think  this  is  a 
just  inference.  In  1849,  when  the  section  had  its  origin,  the 
borrower,  as  before  stated,  had  his  remedy  at  common  law,  and 
the  object  of  the  statute,  as  it  seems  to  us,  was  to  limit  the  en- 
forcement of  the  remedy  to  one  year,  and  also  allow  a  recovery 
against  the  party  with  whom  the  contract  was  made,  or  to  whom 
the  assurance  was  given,  although  the  payment  of  the  usurious 
excess  had  been  made  to  his  endorsee  or  assignee.  See  note — 
Report  of  Revisors,  714.  The  effect,  therefore,  of  the  repeal  of 
the  section  was  to  completely  restore  the  common  law  remedy, 
as  between  the  borrower  and  lender,  unless  the  inference  of  the 
intent  thus  to  restore  is  repelled  by  the  change  in  the  language 
in  section  5.*' 

The  section  repealed  was  declaratory  of  the  common  law. 
Where  a  statute  repeals  the  common  law  and  is  then  itself  re- 
pealed, the  common  law  is  revived,  and  the  authorities  say  that 
if  a  statute  that  is  declaratory  of  the  common  law  is  repealed, 
the  common  law  more  clearly  remains  in  force  for  the  reason 
that  the  statute  is  an  affirmance  of  it.    ^^That  a  common  law 
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qnalification  may  have  once  been  prescribed  by  the  statute  also, 
which  has  been  repealed,  does  not  destroy  the  common  law  quali- 
fications. Such  a  statute  would  be  only  in  aflSrmance  of  the 
common  law.  But  if  it  were  repugnant  thereto,  the  repeal  of 
it  would  of  course  restore  the  common  law."  Moncure,  Judge, 
in  Booth  v.  Commonwealth,  16  Grat.  519.  That  case  further 
decides  that  the  Virginia  statute  corresponding  to  section  10  of 
chapter  13  of  our  Code,  saying  that  "when  a  law  which  has  re- 
pealed another,  is  itself  repealed,  the  former  shall  not  be  re- 
vived without  express  words  for  the  purpose,  applies  only  to  the 
statute  law  and  docs  not  aflfect  the  common  law.  On  the  sub- 
jrct  of  revival  of  common  law,  see  also  Insurance  Co.  v.  Barley, 
16  Grat.  363;  Nickol  v.  Cain,  82  Va.  312;  Rose  v.  Brown,  11 
W.  Va.  122,  142.  State  v.  Mines,  38  W.  Va.  125,  holding  that 
section  10  of  chapter  13  of  the  Code  does  not  apply  to  a  statute 
repealing  the  common  law,  hut  only  to  a  statute  repealing  stat- 
utes. 

Where  the  common  law  on  a  given  subject  has  not  been  ex- 
pressly repealed  nor  displaced  or  altered  by  any  statute  it  re- 
mains in  force.  Mathewson  v.  Phoenix  Iron  Foundry,  20  Fed. 
Rep.  281,  and  authorities  above  cited.  Nothing  in  our  statute 
laws  negatives  the  common  law  right  of  action  to  recover  back 
unlawful  interest  paid,  Hence,  it  clearly  exists. 
"That  there  is  a  right  of  action  by  the  common  law,  for  usury 
paid,  admits  of  no  doubt.  It  has  long  been  considered  in  law, 
that  in  usurious  transactions  the  borrower  acts  somewhat  under 
duress ;  that  he  is  not  altogether  a  free  agent  in  the  business ;  in 
the  language  of  some  of  the  books,  that  he  is  the  slave  of  the 
lender.  We  quote  from  the  opinion  of  Judge  Strong,  in  Phil- 
anthropic Building  Association  v.  McKnight,  35  Penn.  St.  472 : 
That  the  payment  of  usurious  interest  is  not  a  voluntary  pay- 
ment in  any  such  sense  as  to  entitle  the  receiver  to  retain  the 
sum  paid  above  legal  interest,  is  too  well  settled  to  admit  of 
doubt.  The  money  is  paid  under  the  constraint  of  a  formal 
though  illegal  contract.  That  contract  itself  was  obtained  by 
oppression,  by  taking  advantage  of  the  necessities  of  the  bor- 
rower, and,  of  consequence,  so  was  the  usurious  interest  paid 
under  it.  The  early  disposition  of  the  English  courts  was  to 
deny  the  right  of  a  party  paying  such  interest  to  recover  back 
any  portion  of  the  money  paid^  for  the  reason  that  both  parties 
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were  deemed  to  be  in  pari  delicto,  so  that  the  maxim,  ^volenti 
non  fit  injuria,'  would  apply.  1  Salk.  22.  The  authority  of 
this  decision,  however,  was  soon  questioned.  Lord  Mansfield 
denied  that  the  case  had  been  declared  a  thousand  times.  Cow- 
per,  199.  At  a  late  date  distinction  was  taken  between  trans- 
actions under  statutes  enacted  on  grounds  of  general  policy, 
where  each  party  violating  the  law  is  held  to  be  in  equal  fault, 
and  transactions  under  the  usury  laws,  enacted  to  protect  weak 
and  needy  men  from  being  defrauded  and  oppressed.  To  the 
latter  the  law  docs  afford  relief.  It  regards  the  lender  on  usury 
as  an  oppressor,  and  the  borrower  as  the  injured  and  oppressed. 
Browning  v.  Morris,  Cowp.  790;  Briggs  v.  Thompson,  20  John- 
son 294;  Thomas  v.  Shoemaker,  6  Watts  &  Serg.  183.  And  in 
none  of  the  cases  do  we  discover  that  any  other  evidence  of 
duress  or  oppression  has  been  held  to  be  necessary  than  such 
as  is  involved  in  the  act  itself  of  taking  the  money  under  the 
usurious  contract.  The  principle  of  the  statutes  of  usury  seems 
to  be  that  the  lender  is  the  wrongdoer,  and  that  the  borrower  is 
his  victim."    Moseley  v.  Brown,  76  Va.  419,  425. 

The  present  Virginia  statute,  prescribing  the  rate  of  interest, 
docs  not  make  the  contract  void  in  express  terms  as  does  section 
5  of  cJiapter  96  of  our  Code.  It  says  all  contracts  and  assur- 
ances for  the  loan  or  forbearance  of  money  or  other  thing  at  a 
greater  rate  of  interest  than  six  per  cent,  "shall  be  deemed  to 
be  for  an  illegal  consideration  as  to  the  excess  beyond  the  prin- 
cipal amount  loaned  or  forboume."  Our  statute  says  they 
"shall  be  void  as  to  any  excess  of  interest  agreed  to  be  paid  above 
that  rate  and  no  further."  Under  many  of  the  decisions,  the 
Virginia  statute  would  be  construed  as  giving  no  right  of  recov- 
ery because  it  does  not  make  the  contract  void  to  any  extent, 
but  only  unenforceable,  in  consequence  of  which  the  usurer  does 
not  take  that  which  is  forbidden  by  law.  But  our  statute  de- 
clares the  contract  void  as  to  the  excess,  and  statutes  which  do 
that  are  generally  construed  as  prohibiting  the  taking  of  the 
excess  and  thereby  laying  the  ground  for  an  action  to  recover  it 
back.  The  difference  seems  to  be  material  for  the  Hevisors  of 
1849,  in  their  report,  recommended  that  the  statute  be  made  to 
declare  that  the  contract,  as  to  the  excess,  should  be  deemed  to 
be  for  an  illegal  consideration  and  not  void,  giving  their  reason 
for  it  as  follows:    "It  wiU  be  perceived  that  by  the  present 
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chapter  we  propose,  in  accordance  with  the  English  statute  of 

5  and  6  Will.  IV.,  chapter  41,  section  1,  instead  of  making  the 

contract  void,  to  declare  that  it  shall,  as  to  the  excess,  be  deemed 

to  be  for  an  illegal  consideration.    If  an  illegal  contract  be 

executed  or  performed,  and  both  parties  are  in  pari  delicto,  the 

general  rule  is  that  no  action  lies  to  recover  back  money  paid 

under  it.     Chitty  on  Contracts  499.     By  the  section  to  which 

this  note  is  appended,  we  propose  to  allow  a  recovery  back.'* 

The  note  was  appended  to  a  different  section  expressly  giving  a 

right  of  action  for  the  excess,  without  which,  in  the  opinion  of 

the  Rcvisors,  no  recovery  could  be  had,  if  the  contract,  as  to  the 

excess,  was  one  standing  on  an  illegal  consideration. 

It  is  urged  that  the  contract  is  not  usurious,  but  that  posi- 
tion is  untenable.     The  deed  of  trust  recites  that  the  bond  to 
secure  the  pa3Tnent  of  which  it  was  executed,  is  "conditioned 
for  the  payment  of  interest  on  said  loan  in  gold  at  the  rate  of 
six  per  cent  per  annum,  payable  in  equal  monthly  installments, 
in  advance,  on  the  last  Saturday  of  each  and  every  month  here- 
after ;  and  in  like  manner  and  at  like  times,  a  certain  monthly 
pivraium  and  certain  monthlv  dues  on  certain  shares  of  stock 
of  said  company  now  owned  by  the  above  bounden  until  said 
stock  becomes  fully  paid  and  of  the  value  of  one  hundred  dol- 
lars per  share  as  prescribed  by  said  Articles  of  Association.'' 
The  bond  itself  exhibited  with  the  answer  of  the  building  asso- 
ciation says  the  loan  was  made  on  five  shares  of  the  stock  and 
the  dues  on  the  other  five  shares  represent  the  premium,  and 
that  "the  said  interest,  dues  and  premiums,  amounting  in  the 
aggregate  to  the  sum  of  eight  and  fifty  one  hundredths  dollars, 
per  month,  which  said  last  named  sum  shall  be  payable  on  the 
last  Saturday  of  each  and  every  month,  until  the  maturity  of 
the  shares  of  the  stock  of  the  said  company,  subscribed  for  by 
said  obligor,  and  in  accordance  with  the  by-laws  of  said  com- 
pany.'* 

It  is  shown  that  the  premium  was  to  be  paid  for  an  indefinite 
period  of  time,  and,  under  the  principles  announced  in  Floyd  v. 
Loan^  &  Investment  Co.,  49  W.  Va.  327;  Gray  v.  Building  As- 
sariation,  48  W.  Va.  164,  and  other  recent  West  Virginia  cases, 
this  makes  the  contract  usurious.  It  is  useless  to  repeat  the 
reasoning  of  these  cases.  Hence,  they  are  merely  referred  to 
here.     It  is  insisted,  however,  that  the  by-laws  of  the  association 
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show  that  the  premium  is  a  fixed  and  definite  premium,  payable 
in  installments.  If  the  by-laws  found  in  the  record  were  those 
under  which  the  contract  was  made,  this  position  might  possibly 
be  sustained,  but  they  are  not.  The  secretary  of  the  association, 
whose  deposition  was  taken,  admitted  this  on  cross-examination. 
He  stated  that  the  by-laws  had  been  changed  by  amendment 
October  24,  1895,  and  that  the  copy  filed  with  the  answer  as  an 
exhibit  is  a  copy  of  the  by-laws  as  they  stood  after  this  amend- 
ment was  made.  The  loan  was  made  on  the  13th  day  of  Feb- 
ruary, 1894,  one  year  and  eight  months  before  the  by-laws  were 
changed  so  as  to  read  as  they  now  do  in  this  record.  As  they 
are  not  the  by-laws  under  which  the  loan  was  made,  we  are  with- 
out evidence  of  the  character  of  the  bv-laws  under  which  it  was 
made.  On  that  question,  the  record  is  silent,  and  the  only 
evidence  concerning  the  nature  of  the  premiums  is  found  in  the 
deed  of  trust  and  the  contract,  and  the  provisions  respecting  it 
found  there  clearly  indicate  that  the  premium  was  a  fixed  sum 
to  be  paid  monthly  for  an  indefinite  period  of  time,  namely, 
until  the  stock  should  mature. 

For  the  reasons  given,  the  decree  complained  of  is  affirmed. 

Affirmed. 


CHARLESTON. 

55  iSS  Hanna  &  Liohtner  v,  Galford  et  dl. 


65  1601 

64      _^|  Submitted  February  18,  1904.     Decided  March  1,  1904. 

1.       EXF.CUTOR — Bill, 

The  executors  of  the  last  will  of  G.  filed  their  bill,  alleging 
that  their  testator  had  bequeathed  specific  legacies  to  his  wife 
and  children,  to  be  paid  out  of  his  personal  property,  and  a 
residuary  legacy  to  his  grand  daughter,  to-wit,  the  residue  of  his 
personal  and  the  whole  of  his  real  estate;  that  testator.  H.. 
and  others  were  the  sureties  of  A.  on  his  official  bond  as  sheriff; 
that  a  Judgment  for  a  large  sum  of  money  was  recoyered 
against  A.  as  principal,  and  H.  and  others  as  surviving  obligors 
of  themselves,  and  of  O  and  others,  on  said  bond;  that  H.  was 
compelled  tc  pay  said  Judgment;  that  H.  claimed  contribution 
from  their  testator's  estate,  for  one-half  of  the  said  Judg- 
ment  paid    by   blm    as    aforesaid;    that    the    legatees    were 
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clamoring  for  their  legacies  and  threatening  plaintiffs  with 
suits  therefor;  that  testator's  estate  was  not  liable  for  any 
part  of  said  claim  of  H.,  that  pkiintlffs  were  in  doubt  as  to 
their  duties  in  the  premises;  and  praying  that  the  vaMdity 
or  invalidity  of  said  claim  of  H.  be  fixed  and  determined  by 
the  court;  and  that  their  executorial  accounts  be  settled.  Held, 
That  the  bill  is  insufficient  to  warrant  the  interposlton  of  a 
court  of  equity,     (p.  167). 

2.      Executor — Equity. 

The  executor  or  administrator  may  apply,  by  a  proper  pro- 
ceeding to  a  court  of  equity  for  its  aid  and  relief,  when  he 
finds  the  affairs  of  his  testator,  or  intestate,  so  much  involved 
that  he  cannot  safely  administer  the  estate  except  under  the 
direction  of  the  court.  In  such  case,  it  is  competent  for  him  to 
institute  a  suit  against  the  creditors  of  the  estate  generally 
for  the  purpose  of  having  all  of  their  claims  adjusted,  and  a 
final  decree  settling  the  order  and  payment  of  the  assets.  The 
court  will  a.so  lend  it^  aid  and  relief,  In  a  proper  case  under 
such  special  circumstances  as  show  that  injustice  will  be  done 
tc  the  personal  representative,  or  injury  result  to  the  estate,  if 
such  and  relief  be  refused,     (p.  165). 

Appeal  from  Circuit  Court,  Pocahontas  County. 
Bill  by  Samuel  B.  Hanna,  executor,  and  others,  af^ainst  Xancy 
Galford  and  others.     Judgment  for  plaintiffs,  and  defendants 

appeal. 

Tlcverscd, 

J.    S.    ilcWlIORTER,    AXDREW    PrICE.    and    MOLLOHAX,    ^[c- 

Cliktic  &  Mathews,  for  appellants. 
L.  M.  ifcCLiXTic,  for  appellees. 

Miller,  Judge: 

At  the  December  Rules,  1900,  Samuel  B.  Hanna  and  C.  A. 
Lightner,  as  executors  of  Allen  Galford,  deceas<Ml,  filed  their 
bill  in  the  circuit  court  of  Pocahontas  (\)unty,  n^^ainst  Xancy 
Galford,  Hannah  McLaughlin,  Alice  McClure,  Caroline  Tacy, 
Brown  X.  Galford,  James  H.  Galford,  Bertie  L.  Galford,  Sarah 
A.  Galford,  Xancy  J.  McLoud's  administrator,  Uriah  Hevcner, 
C.  C.  Burr.cr.  John  Driscol,  W.  H.  Collins,  J.  C.  Arbogast,  laU' 
sheriff  of  Pocahontas  County,  and  as  such,  administrator  of 
Samuel  L.  Gibson,  J.  C.  Arbogast,  and  the  West  Virginia 
Spruce  Lumber  Company. 
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The  bill  alleges  in  substance  that  Allen  Galford  departed  this 

life,  testate,  on  the day  of ,  1898,  and  by  his  last 

will  and  testament,  named  plaintiffs  therein  as  his  executors; 
that  the  will  was  probated;  and  that  plaintiflEs  qualified  as  exec- 
utors thereunder;  that  in  and  by  his  will,  the  testator  directed, 
first,  that  his  funeral  expenses  and  all  of  his  just  debts  should 
be  paid,  and  next,  made  certain  specific  legacies  to  his  widow, 
the  defendant,  Nancy  Galford,  and  other  legacies  to  his  children, 
Nancy  J.  McLoud  (who  died  before  the  institution  of  the  suit), 
Hannah   McLaughlin,   Caroline   Tacy,   Alice   McClure,   B.   X. 
Galford,  and  James  H.  Galford;  and  a  residuary  legacy  to  his 
granddaughter,  Bertie  L.  Galford,  who,  as  it  appears,  is  an  in- 
fant, thus  disposing  of  all  of  his   personal   estate.    Plaintiffs 
say  that  under  the  provisions  of  the  will,  they  are  directed  to 
rent  the  land  devised  to  said  Bertie  L.  Galford.  and  to  hold  in 
trust  all  the  estate  devised  and  bequeathed  to  her,  until  she  be- 
comes twenty-one  years  of  age,  or  until  she  marries;  that  said 
Allen  Galford,  Uriah  neyener,  W.  H.  Collins,  S.  L.  Gibson,  C. 
C.  Burner,  John  Driscol  and  Thomas  Galford,  became  and  were 
the  sureties  of  J.  C.  Arbogai?t,  as  sheriff  of  Pocahontas  County 
on  his  official  bond,  in  the  penalty  of  thirty  thousand  dollars, 
bearing  date  on  the  10th  day  of  December,  1881;  that  the  term 
of  office  for  which  bond  was  given  as  aforesaid  commenced  on 
the  1st  day  of  Januar}',  1895,  and  continued  for  four  years  next 
thereafter;  that  the  State  of  West  Virginia,  at  the  relation,  and 
for  the  benefit,  of  Amos  Barlow,  instituted  its  action  at  law  in 
the  circuit  court  of  said  county,  on  said  bond,  against  said  J. 
C.  Arbogast,  John  Driscol,  W.  H.  Collins,  C.  C.  Burner  and 
Uriah  Hevener,  who  were  the  surviving  obligors  of  themselves 
and  of  Thomas  Galford,  S.  L.  Gibson  and  said  Allen  Galford; 
that  in  said  action  judgment  was  recovered  by  the  plaintiff  on 
the  4th  day  of  October,  1898,  against  said  J.  C.  Arbogast,  John 
Driscol,  W.  tT.  Collins,  C.  C.  Burner  and  Uriah   Hevener  for 
$3,125.55,  with  interest  thereon  from  that  date  until  paid,  and 
costs;  that  the  said  Uriah  Hevener  was  compelled  to  pay,  and 
did  pay,  said  judgment  in  full,  on  the  28th  day  of  August, 
1899;  thrtt  said  Arbogast  and  the  other  sureties  are  insolvent, 
and  that,  if  said  Uriah  Hevener  be  entitled  to  contribution  from 
his  co-sureties  on  said  bond,  such  contribution  will  fall  on  their 
testator's  estate,  and  will  be  &  large  debt   against  the  same. 
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Plaintiffs  further  aJege  that  Uriah  Hevener  claims  contribution 
from  their  testator's  estate  for  one-half  of  the  said  judgment 
with  interest  and  costs  paid  by  him  as  aforesaid;  that  the 
legatees,  under  the  will  of  Allen  Galford,  are  clamoring  for  their 
legacies,  and  threatening  plaintiffs  with  suits  for  the  same,  and 
at  the  same  time  said  legatees  contend  that  the  estate  of  their 
testator  is  not  liable  for  any  part  of  said  judgment.  Plaintiffs 
also  say  that  they  are  advised  and  therefore  charge  that  the 
estate  of  Allen  Galford  is  not  liable  for  any  part  of  said  judg- 
ment ;  that  the  said  debt,  and  every  part  thereof  is  barred  by  the 
statute  of  limitations  as  against  their  testator's  estate;  that  they 
plead  and  rely  upon  the  statute  of  limitations  as  a  defense 
against  said  debt ;  and  they  further  say  that  they  are  in  doubt  as 
to  their  duty  as  executors  of  Allen  Galford,  in  the  premises,  and 
are  unwilling  to  further  execute  their  trust,  without  the  aid  and 
support  of  a  court  of  equity  to  direct  and  ratify  their  proceed- 
ings; that  said  Allen  Galford  was  at  the  time  of  his  death, 
seized  and  possessed  of  several  tracts  of  land,  deeds  for  which 
are  filed ;  and  that  these  lands,  under  the  will,  are  held  in  trust 
for  the  defendant,  Bertie  L.  Galford. 

Plaintiffs  then  pray  that  their  trust,  as  executors  of  Allen 
Galford,  be  executed  under  the  direction  of  the  court;  that  the 
validity  or  invalidity  of  the  claim  of  TTriah  Hevener,  as  one  of 
the  sureties  of  J.  C.  Arbogast,  late  sheriff  of  Pocahontas  County, 
against  their  testator's  estate  be  fixed  and  determined;  *  *  * 
that  their  accounts  as  executors  be  settled,  and  for  general  re- 
lief. N". '  C.  McNeil  was  by  the  court  appointed  guardian  ad 
litem  for  the  infant  defendant,  Bertie  L.  Galford,  who  by  her 
said  guardian  ad  litem,  filed  her  answer  to  the  bill.  Defendants, 
Caroline  Tacy  and  Alice  McClure  also  filed  their  joint  and  sev- 
eral demurrer  and  answer  to  the  bill,  whereupon  the  cause  was 
referred  to  a  commissioner  to  ascertain  and  report,  among  other 
things,  an  account  showing  all  the  valid  and  subsisting  debts 
with  their  amounts  and  priorities  thereto  against  the  estate  of 
Allen  Galford,  deceased.  Under  this  order  of  reference,  the 
commissioner  did  not  report  the  said  claim  of  Uriah  Hevener  as 
a  liability  against  the  estate  of  said  Galford,  deceased,  but  re- 
ferred the  same  with  certain  observations  thereon  to  the  court. 
Afterwards,  defendant,  Uriah  Hevener  filed  his  answer  to  the 
bill^  but  did  not  demur  thereto,  in  which  answer  he  gives  a  his- 
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torv  of  tho  transactions  leading  up  to,  and  culminating  in,  the 
said  judgment  against  Arbogast,  liimself  and  others,  wliieh  he 
liad  been  compelled  to  pay,  and  claiming,  from  the  estate  of 
Allen  Galford,  debased,  payment  of  one-half  thereof.  At  the 
same  term,  defendants,  Bertie  L.  Galford,  by  X.  C.  McNeil, 
her  guardian  a/I  litem,  Hannah  ^IcLaughlin,  and  Sarah  A.  Gal- 
ford, i\\oi\  their  joint  and  several  demurrer  and  answer  to  plain- 
tiff's bill,  which  is  also  treated  as  an  answer  to  the  said  answer  of 
Uriah  Ilevener,  which  last  mentioned  answer  seems  to  have 
been  treated  in  some  respects  as  a  cross-bill. 

Tt  appears  from  the  report  of  the  commissioner  that  said 
T7riah  llevcner  was  indebted  to  the  estate  of  Allen  Galford  on 
the  first  day  of  March,  1898,  in  the  sum  of  $1,782.95,  being 
the  amount  due  on  the  bond  of  Hevener  to  Galford  for  $1,500.00, 
bearing  date  October  16,  1894,  upon  which  certain  credits  are 
endorsed. 

On  the  21st  day  of  June,  1902,  the  cause  was  heard  upon  the 
bill   and ,  exhibits ;    the   said   several   answers,   and    demurrers, 
which  demurrers  were  then  bv  the  court  overruled  and  disal- 
lowed ;  and,  it  then  appearing  to  the  court,  that  Uriah  Ilevener 
was  indebted  to  the  estate  of  Allen  Galford,  on  the  bond  men- 
tioned  in  the  commissioner's  report  in  the  sum  of  $1,718.40,  as 
of  that  f'ate,  said  Ilevener  having  made  certain  payments  there- 
on, after  tbc  report  of  the  commissioner  and  before  the  then 
hearing  thereon ;  and,  the  court  being  of  opinion  that  Uriah 
Ilevener  was  entitled  to  recover  from  the  estate  of  Allen  Gal- 
ford, contribution  for  one-half  of  the  sum  of  $2,869.37,  paid  by 
said  Ilevener  on  the  said  judgment  against  Arbogast,  Hevener 
and  otliors,  and  also  one-half  of  $165.00  which  said  Hevener  had 
paid  on  another  judgment  against  said  Arbogast  and  sureties, 
the  court  then  ascertained  and  fixed  the  sum  of  $1,772.24  as  the 
amount  th^n  due  from  said  estate  to  Hevener.    And  proceeding 
to  adjust  all  the  matters  in  difference  between  said  Hevener  and 
the  estate  of  Allen  Galford,  the  court  found  the  sum  of  $53.80 
in  favor  of  Hevener  against  the  executors  of  Galford,  and  there- 
upon entered  a  decree  against  them  in  favor  of  Hevener  ac- 
cordingly.    Fiom  this  decnn*,  said  Eertie  L.  Galford  by  X.  C. 
MoXeil,  her  guardian  a/I  litem,  and  Sarah  A.  Galford,  appeal, 
and,  amons:  other  assignments  of  error,  sav  that  the  eircnit 
court  crreu  in  overruling  their  said  demurrers  to  plaintiffs'  bill. 
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]t  is  si:ggcsted  by  counsel  for  appellee,  Uriah  Hevener,  that 
appellants  aro  not  entitled  to  their  appeal,  because,  as  urged,  the 
controversy'  is  between  said  Hevcner  and  the  executors  of  the 
estate  of  Allen  Galford.  This  position  is  untenable.  The  in- 
fant appellant  is  the  residuary  legatee  of  both  the  real  and  per- 
sonal estate.  The  will,  in  part,  says:  "After  paying  all  the 
expenses  attending  the  execution  of  the  provisions  of  this  will, 
and  the  erccHon  of  a  tombstone  over  my  grave,  and  my  wife's 
grave,  I  devise  and  bequeath  all  the  remainder  of  my  estate,  both 
real  and  personal  to  my  grand  daughter,  Bertie  L.  Galford." 

If  the  viecree  be  erroneous  and  allowed  to  stand,  it  will  de- 
prive the  estate  of  $1,772.24,  in  whieh  said  Bertie  L.  Galford  is 
directly  irterested.     That  she  is  interested,  and  prejudiced  by 
the  decree,  if  erroneous,  is  plainly  apparent.     Should  the  court 
have  sustained  her  demurrer  to  the  bill?     The  answer  to  this 
query  depends  upon  the  sufliciency  of  the  allegations  of  the  bill 
to   bring  the  cause  within   some  recognized   equity   principle, 
which  con/ers  jurisdiction  upon  the  courts.     In  1  Story's  Eq. 
Jur.  s.  514,  it  is  said:    "The  application  for  aid  and  relief  in 
th'j  admin^.^^tration  of  estates  is  sometimes  made  bv  the  executor 
or  administrator  himself,  when  he  finds  the  affairs  of  his  testa- 
tor or  inlv\-tate  so  much  involved  that  he  cannot  safelv  admin- 
ister  the  estate  except  under  the  direction  of  a  court  of  equity. 
In  such  a  case  it  i?  competent  for  him  to  institute  a  suit  against 
th.?  creditors  generally,  for  the  purpose  of  having  all  their  claims 
adjusted,  i.nd  a  final  decree  settling  the  order  and  payment  of 
the   assets      These  are  sometimes  called   Bills  of   Conformitv 
(prol)dl)Iy  because  the  executor  or  administrator  in  such  case 
undertakes  to  conform  to  the  decree,  or  the  creditors  are  com- 
pelled by  the  decree  to  conform  thereto)  ;  and  they  are  not  en- 
courao^ed,  ])e^ause  they  have  a  tendancy  to  take  away  the  prefer- 
ence which  one  creditor  may  gain  over  another  by  his  legal  dili- 
srence.     B"sides  it  has  ])een  said  that  these  bills  mav  be  made 
US"  of  by  executors  and  administrators  to  keep  creditors  out  of 
their  monev  lon<?er  than  thev  otherwise  would  be.     However 
eorrexi't  these  reasons  mav  be  for  a  refusal  to  interfere  in  or- 
dinarv  cases  involving  no  difficulty,  they  are  not  sufficient  to 
show  that  the  court  ought  not  to  interfere  in  behalf  of  an  exe- 
cutor or  administrator  under  special  circumstances  where  injus- 
tice to  himself  or  injury  to  the  estate  may  otherwise  arise.''  Plain- 
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tiffs  allege  that  Uriah  Havener  claims  contribution  from  their 
testator^s  estate  for  one-half  of  the  said  judgment,  with  interest 
and  costs,  paid  by  him  as  aforesaid.  It  nowhere  appears  that 
Hevener  has  instituted  suit  against  the  executors  of  the  estate 
for  the  recovery  of  the  claim,  or  that  he  intends  to  do  so.  It 
is  the  duty  of  persons  who  have  claims  or  demands  against  an 
estate,  to  establish  the  same  in  some  appropriate  legial  manner; 
until  this  be  done,  the  personal  representatives  should  not  pay 
them.  If  action  or  suit  be  brought  by  the  claimant,  it  is  the 
legal  duty  of  the  personal  representative  to  malce  proper  de- 
fense thereto,  under  penalty  of  being  charged  with  any  loss, 
occasioned  by  his  negligence  or  failure  to  do  so.  It  is  not  in- 
cumbent on  the  personal  representative  to  bring  suit,  and  in- 
volve estates  in  litigation  and  costs,  merely  because  some  person 
claims  something  against  the  estate,  which  they  represent.  If 
this  practice  were  permitted,  the  courts  would  be  filled  with  use- 
less controversies;  and  estates  wasted  by  unnecessary  and  un- 
authorized costs. 

Plaintiffs  pray  that  the  validity  or  invalidity  of  the  claim  of 
Hevener  be  fixed  and  determined  by  the  court.  It  will  be 
proper  for  the  court  to  adjudicate  that  matter,  when  Hevener 
sees  fit  to  bring  it  into  court  in  some  appropriate  proceeding. 
Plaintiffs  further  allege,  by  way  of  excuse  for  the  institution  of 
their  suit,  that  the  legatees,  under  the  will  of  AUqn  Galford,  are 
clamoring  for  their  legacies,  and  are  threatening  plaintiffs  with 
suits  for  the  same,  and  at  the  same  time,  said  legatees  contend 
that  the  estate  of  their  testator  is  not  liable  for  any  part  of  said 
judgment;  and  plaintiffs  also  say  that  they  are  advised,  and 
therefore  charge,  that  the  estate  of  Allen  Galford  is  not  liable 
for  any  part  of  said  judgment,  because  said  debt  and  every  part 
thereof  was  and  is  barred  by  the  statute  of  limitations.  This 
allegation  is  wholly  insufficient  to  sustain  the  bill.  If  the  exe- 
cutors had  really  desired  to  pay  the  legacies  to  the  legatees,  they 
could  have  taken  proper  and  sufficient  refunding  bonds  for  their 
indemnity.  Moreover,  there  is  no  apparent  reason  why  the  ex- 
ecutors could  not  have  maintained  an  action  at  law  against 
Hevener,  for  the  recovery  of  the  amount  due  from  him  on  his 
said  $1,500.00  bond  given  to  Allen  Galford.  There  is  not  shown 
any  such  complication  of  accounts  between  Hevener    and    the 
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Galford  estate  as  authorizes  the  interposition  of  a  court  of 
equity. 

Plaintiffs  state  as  a  further  reason  for  their  suit  that  they 
are  in  doubt  as  to  their  duty  as  executors  of  Allen  Q-alford  in 
the  premises,  and  are  unwilling  to  further  execute  their  trust 
without  the  aid  and  support  of  a  court  of  equity  to  direct  and 
ratify  their  proceedings.  They  do  not  ask  for  a  construction  of 
the  will  or  of  any  of  the  provisions  thereof.  Neither  do  they 
pray  the  authority  of  the  court  for  the  investment  or  disposition 
of  any  funds  belonging  to  the  infant  defendant  arising  from  the 
estate,  under  the  will.  The  suit  was  not  necessary  for  the 
settlement  of  the  executorial  accounts  of  the  plaintiffs.  Such 
settlement  could  have  been  made  by  a  commissioner  of  ac- 
counts. 

There  are  no  facts  averred  from  which  it  can  be  determined 
that  the  executors  found  the  affairs  of  their  testator  so  much 
involved  that  they  could  not  safely  administer  the  estate,  except 
under  the  direction  of  a  court  of  equity;  and  no  special  cir- 
cumstances are  shown  why  injustice  to  themselves,  or  injury  to 
the  estate,  would  be  suffered  unless  the  interference  and  aid  of 
the  court  should  be  allowed  in  their  behalf.  In  no  view,  nor  for 
any  purpose  stated  therein,  can  the  bill  be  sustained.  It  was 
therefore  error  to  overrule  appellants^  demurrer  thereto. 

For  the  reasons  stated,  the  decree  of  the  circuit  court  com- 
plained of,  is  reversed  and  held  for  naught;  appellants'  demur- 
rer to  the  bill  sustained;  and  said  bill  dismissed,  for  want  of 
equity  jurisdiction. 

Reversed. 


CHARLESTON. 

Claytor  v.  Pierson. 


Submitted  February  16,  1904.     Decided  March  1,  1904. 

1.     Valid  Gift. 

W.  D.  C.  being  ill,  and  in  the  expectation  of  death,  gave  and 
delivered  to  J.  E.  C,  his  brother,  a  paper  in  the  words  and 
figures   following,  towit:      "Sewell,  W.  Va..  Aug.   26th,   1899. 
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$1100.00.  Eleven  hundred  dollars.  Received  of  William  Clay- 
tor  for  safe  keeping.  L.  C.  Claytor."  William  Claylor  men- 
tioned in  the  receipt  being  said  W.  D.  C.  At  the  time  of  the 
gift  and  delivery  of  the  receipt  the  donor  said  to  the  donee 
that  he  had  a  present  for  him  (donee):  that  donor  took  the 
receipt  from  his  trunk,  and  said  to  donee,  "Here.  I  will  give 
you  this;  here  is  a  note,  I  have  for  $1100.00.  I  will  make  you 
a  present  of  this;  take  it,  and  go  and  draw  the  money  on  it;" 
that  donor  further  toM  donee,  not  to  let  anybody  else  have  It, 
his  (donor's)  wife,  or  anybody  else;  that  he  did  not  want 
his  wift  to  have  it;  that  he  was  going  to  the  hospital  and  the 
way  the  disease  w^orked  on  him,  he  didn't  think  that  he  would 
get  well,  and  further  said,  "I  will  give  it  (the  receipt)  to  you 
before  I  go,  so  you  will  be  sure  to  have  it;"  that  donor  was 
then  the  owner  of  said  money,  which  was  at  the  time  in  the 
care  and  keeping  of  L.  C.  C;  that  donor  was  on  that  day  taken 
to  the  hospital,  where  he  died  one  month  thereafter  as  a  re- 
sult of  his  said  illness;  that  two  days  before  his  death,  at  the 
hoppital,  donor  asked  another  brother,  did  Ed.  (meaning  donee) 
have  the  note,  (meaning  the  receipt)  which  he  gave  him,  and 
being  told  that  Ed.  had  the  receipt,  donor  then  said  to  tell 
him  (Ed.)  to  be  sure  and  keep  it,  ♦  ♦  ♦  to  go  and  get 
the  money  on  it,  that  donee  kept  possession  of  said  receipt 
(onlinuously  until  after  the  death  of  donor;  and  that  donor 
died  without  making  any  change  in  relation  to  the  gift,  and 
leaving  donee  surviving  him.  Held:  That  the  acts  and  decla- 
rations of  the  donor  constitute  a  valid  gift  of  said  money 
cosua  viortis.     (p.  171). 

Error  to  Circuit  Court,  Fayette  County. 
Action  by  J.  E.  Claytor  against  E.  G.  Pierson  and  others. 
Ju(l«inu'iit  for  defendants,,  and  plaintiff  brings  error. 

Reversed. 

C.  W.  OsENTOX  and  W.  L.  Asiiby,  for  plaintiff  in  error. 
DiLLOX  &  XrcKALLS,  for  defendants  in  error. 

^fiLLi-u,  Judge: 

J.  E.  Claytor  appeals  from  a  decree  of  the  circuit  court  of 
Favctte  Coui.ty  entered  on  the  6th  day  of  March,  1902,  in  a 
cliancerv  cause  wherein  he  was  plaintiff  and  E.  G.  Pierson,  m 
hi?  own  ri^^hi,  and  as  administrator  of  W.  D.  Claytor,  deceased, 
aud  L.  C.  Claytor,  were  defendants. 

The  bill  alUgts  that,  on  the  2Gth  day  of  August,  1899,  W.  D. 
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Claytor,  who  was  sometimes  called  William  Claytor,  3epo8ited 
and  left  "leven  himdred  dollars  belonging  to  him,  with  de- 
fendant L.  C.  Claytor  for  safe  keeping:;  that  L.  C.  Claytor  there- 
after executed  and  delivered  to  W.  C,  'Claytor  a  receipt  therefor, 
in  the  words  and  figures  following,  to-wit:  Sewell,  W.  Va., 
xYugiist  2Gth,  1899.  $1100.  Eleven  hundred  dollars.  Re- 
cti ved  of  William  Claytor  for  safe  keeping.     L.  C.  Cla}'tor.^^ 

That  on  the day  of ,  1900,  said  W.  D.  Claytor  was 

taken  suddenly  and  violently  ill,  and  continued  to  grow  worse 
until  the  19th  day  of  November,  1900,  when  he  died;  and  that 
during  his  said  last  sickness,  and  in  expectation  of  death,  he 
gave  and  delivered  to  the  plaintiff,  said  sum  of  eleven  hundred 
dollars,  then  deposited  for  safe  keeping  with  said  L.  C.  Claytor, 
as  aforesaid ;  and  then  and  there  gave  and  delivered  to  the  plain- 
tiff said  receipt  for  said  money.  That  on  the  22d  day  of  No- 
vember, 1900;  the  defendant,  E.  G.  Pierson,  without  ?.uthority 
of  law  thei-efor,  caused  himself  to  be  appointed  administrator  of 
the  estate  of  said  W.  D.  Claytor,  and  qualified  as  such;  that  on 
the day  of ,  1900,  said  E.  G.  Pierson  asked  plain- 
tiff to  allow  him  to  inspect  said  receipt  for  said  eleven  hundred 
dollars,  which  plaintiff  did ;  and  that  thereupon  said  Pierson,  in 
violation  of  plaintiff's  rights,  kept  said  receipt  and  refused  to 
return  it  to  plaintiff;  and  that  plaintiff  was  informed  that  Pier- 
son had  collected  from  L.  C.  Claytor  eight  hundred  dollars  on 
said  receipt.  Plaintiff  then  prays  that  L.  C.  Claytor  be  required 
to  answer  and  disclose  what  disposition,  if  any,  he  has  made  of 
said  eleven  hundred  dollars;  that  said  Pierson  be  also  required 
to  answer  and  discover  what  disposition,  if  any,  he  has  made  of 
said  receipt;  that  said  eleven  hundred  dollars  be  decreed  to 
plaintiff,  and  for  general  relief. 

Defendant  Pierson  answered  the  bill,  and  avers  in  his  answer 
that,  at  thr.  instance  of  Annie  Claytor,  widow  of  W.  D.  Claytor, 
he  was  appointed  administrator  of  said  decedent;  that  as  such 
administrator,  he  took  into  his  possession  the  said  receipt  for 
said  eleven  hundred  dollars  with  the  other  personal  property  of 
the  csi'ate  of  the  decedent;  and  that  he  found  said  receipt  in  the 
possession  of  said  J.  E.  Claytor,  who  turned  it  over  to  respon- 
dent without  objection.  Eespondent  denies  the  gift  of  said 
receipt,  and  of  the  money  therein  mentioned  by  said  W.  D. 
Claytor  to  plaintiff  as  alleged  in  the  bill ;  but  admits  that  he  had 
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collected  $865.00  from  said  L.  C.  Claytor  upon  said  receipt; 
which  receipt  he  files  with  his  answer. 

Eliminating  the  incompetent  testimony  in    the    cause,    we 
think  the  legal  evidence  therein  clearly  and  conclusively  estab- 
lishes the  following  facts :     That  the  plaintiff  and  W.  D.  Clay- 
tor, the  decedent,  were  brothers ;  that  on  the  26th  day  of  August, 
1899,  said  W.  D.  Claytor  delivered  to  his  cousin,  L.  C.  Claytor, 
said  eleven  hundred  dollars  for  safe  keeping,  and  took  from  him 
the  receipt  set  out  in  the  bill,  which  was  then  signed   by   said 
Claytor  and  delivered  to  W.  D.  Claytor;  that  in  the  latter  part 
of  October,  1900,  W.  D.  Claytor  became  ill;  that  on  the  19th  day 
of  that  month  he  was  removed  from  his  home  to  the  hospital  at 
Paint  Creek  in  said  county,  where  he  died  on  the  19th  day  of 
November,  1900,  not  having  recovered  from  his  illness  above 
mentioned.     On  the  morning  of  the  19th  day  of  October,  1900, 
while  being  prepared  for  his  removal  from  his  home  to  the  hos- 
pital, he  was,  with  the  assistance  of  his  two  brothers,  and  at  his 
request,  taken  to  his  trunk  in  his  house,  from  which  he  took  the 
said  receipt,  and  gave  and  delivered  it  to  his  brother,  the  plain- 
tiff.    The  evidence    touching    this    transaction,    as    given    by 
Richard  Claytor,  is  substantially  as  follows:     "He  told  Ed,'* 
(meaning  the  plaintiff,  J.  E.  Claytor),  "that  he  had  a  present 
for  him;  and  Ed.  told  him  all  right,  and  asked  him  what  it  was; 
and  he  would  not  say,  but  got  up,  and  witness  and  John  Claytor, 
assisted  him  to  his  trunk."     After  stating  about  the  finding  of 
the  receipt  in  the  trunk  by  said  W.  D.  Claytor,  witness  states 
that  W.  D.  Claytor  further  said:     "Here,  I  will  give  you  this; 
here  is  a  note  I  have  for  $1,100.     I  will  make  you  l  present  of 
this;"  and  Ed.  told  him,  "All  right."    Witness  also  says  that 
after  the  receipt  was  handed  to  J.  E.  Claytor,  he  (J.  E.  Claytor) 
handed  it  to  witness,  who  read  it  to  plaintiff,  and  then  plaintiff 
put  it  in  his  pocket.     Witness  states  that  W.  D.  Claytor  also 
said  to  plaintiff  "to  take  it  (the  receipt)  and  keep  it;  and  go 
and  draw  the  money  on  it;  that  it  was  his   (plaintiff's);  he 
made  him  a  present  of  it;  and  Ed.  told  him,  'All  right'    He 
(decedent)  told  him  (plaintiff)  not  to  let  anybody  else  have  it, 
his  wife  or  anybody  else.     *  *  *     TTc  further  told  him  (plain- 
tiff), 'Don't  let  my  wife  get  hold  of  it,  because  she  hasn't  treated 
me  right ;  I  don't  want  her  to  have  it.'    He  said  he  was  going  to 
the  hospital,  and  the  way  the  disease  worked  on  him,  he  didn't 
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think  that  he  would  get  well;  and,  'I  will  give  it  (the  receipt) 
to  you  before  I  go  so  you  will  be  sure  to  have  it/ '' 

This  same  witness  says  that  W.  D.  Claytor  died  on  Monday ; 
that  he  was  down  to  see  him  at  the  hospital  on  •he  preceding 
Saturday;  that  *Tie,  (W.  D.  Claytor)  asked  me,  that  Saturday 
I  was  there,  did  Ed.  have  the  note,  which  he  gave  him  ?  and  I 
told  him  'Yes*;  and  he  told  me  to  tell  him  (Ed.)  to  be  sure  and 
keep  it;  and  don't  let  Annie  or  anybody  else  have  it;  to  go  and 
get  the  money  on  it;  and  I  told  him  'All  right/  "  The  witness 
says  that,  at  that  time,  decedent  told  him  that  he  was  not  get- 
ting any  better ;  and  ''I  asked  him  if  he  thought  he  would  get 
well ;  and  he  said,  'No' ;  and  he  said  that  the  Lord  had  forgiven 
him  of  his  sins;  and  he  didn't  think  he  would  be  here,  but  a 
little  while;  and  to  tell  Ed.  (the  plaintiff)  to  keep  what  he 
gave  him/*  , 

John  Claytor,  another  brother  of  deceased,  testifies,  that  he 
was  present  at  the  time  the  receipt  was  given  by  W.  D.  Claytor 
to  J.  E.  Claytor.  He  corroborates  Richard  Claytor  about  the 
receipt  being  taken  out  of  the  trunk  and  given  to  the  plaintiff 
by  decedent,  who,  at  the  time,  said  to  plaintiff:  "Here  it  is, 
you  can  have  this.  *  *  *  This  is  yours;  you  can  get  the 
money  on  it  any  time  you  want  it."  It  is  also  shown  by  the 
evidence  that  the  receipt  was  seen  in  the  possession  of  plaintiff 
about  two  weeks  before  the  death  of  the  donor;  that  plaintiff 
then  claimed  it  as  his  own ;  and  that  it  remained  in  his  pos- 
session up  to  the  time  when  it  was  procured  from  him  by  Pier- 
son.  The  evidence  further  shows  that  Annie  (the  wife  of  dece- 
dent) was  a  woman  of  questionable  character;  and  was  con- 
victed upon  an  indictment  on  the  charge  of  causing  the  death 
of  her  husband,  W.  D.  Claytor,  by  poison,  but  that  on  the 
second  trial,  she  was  acquitted  of  the  charge. 

The  court,  at  the  final  hearing  of  the  cause,  dismissed  the 
plaintiff's  bill,  at  his  cost;  and  of  this  action,  the  appellant 
complains;  and  says  that  the  decree  of  dismissal  was  and  is 
erroneous. 

The  principal  question  presented  for  our  determination  is 
whether  or  not,  the  evidence  clearly  and  conclusively  establishes 
all  the  essential  attributes  or  constituent  elements  of  a  donatw 
mortis  caiisa,  as  defined  by  the  law,  and  established  by  the 
course  of  adjudication.     In  Dickeschied  v.  Bank,  28  W.  Va. 
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340,  this  Court  defined  and  established  the  essential  elements 
of  a  valid  gift,  camsa  mortis;  and  held,  that  the  donor  should 
make  the  gift  in  contemplation  of  death,  either  in  his  last  ill- 
ness, or  while  he  is  in  other  imminent  peril;  that  his  death 
should  result  from  such  illness,  or  peril;  that  the  donor  must 
part  with  all  dominion  over  the  subject  of  the  gift,  so  that  no 
further  act  by  him,  or  the  personal  representative,  will  be  neces- 
sary to  ve^t  the  title  perfectly  in  the  donee,  in  order  that  it 
may  belong  to  him  presently,  as  his  own  property,  in  case  the 
owner  should  die  of  his  present  illness,  or  from  the  impending 
peril,  without  making  any  change  in  relation  to  the  gift;  and 
leaving  the  donee  surviving  him.  Blackstone  says  that  a 
donaiio  mcrtis  causa  takes  place  "when  a  person  in  his  last 
sickness,  apprehending  his  dissolution  near,  delivers  or  causes 
to  be  delivered  to  another,  the  possession  of  any  personal  goods 
*  *  *  to  keep  in  case  of  his  decease." 

In  Dickcschied  v.  Bank,  supra,  it  is  also  held,  "that  delivery 
at  the  time  of  making  the  gift,  is  essential  to  a  perfect  gift 
causa  mortis.  It  is  not  the  possession  of  the  donee,  but  the 
delivery  to  him  hy  the  donor,  that  is  material;  and  that  where 
a  party  claims  title  to  personal  property  as  a  gift,  either 
infer  vivos,  or  casua  mortis,  the  burden  of  proof,  in  whatever 
form  the  .*ssue  may  be  presented,  rests  upon  him  to  establish 
the  validity  of  the  gift,  of  which  the  delivery  of  the  possession  is 
the  strongest  and  most  material.  *  *  *  The  mere  possession 
of  the  chatte',  unaccompanied  by  proof  of  its  delivery  by  the 
donor  to  the  donee,  is  insufficient  to  establish  a  gift  either  inter 
vivos  or  causa  mortis,  for  every  person  claiming  title  by  gift, 
necessarily  admits  that  up  to  the  time  w-hen  the  gift  was 
alleged  to  have  be^cn  made,  the  chattel  was  the  property  of  the 
donor.  And  as  the  law  does  not  presume  that  the  owner  has 
voluntarily  parted  with  his  property  without  any  valuable  con- 
sideration, the  gift  itst^f,  and  the  delivery  thereof,  must  be 
proved  by  tlie  party  claiming  imdcr  it.  *  *  *  The  donor  must 
not  onlv  ffive,  but  he  tnust  deliver;  and  that  deliverv  must  be 
actual  when  the  subject  of  the  gift  is  capable  of  an  actual  de- 
livery of  Ihe  thing  itself;  or  (it  must  be  the  delivery  of  the 
means  of  getting  the  possession  and  enjoyment  of  the  thing; 
and  this  delivery  must  be  at  the  time  of  the  gift.^*    14  Am.  &' 
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Eng.  Enc.  Law  1029,  savs:  It  is  well  settled  that  choses  in 
action  may  be  the  subject  of  valid  gifts.  Thus,  gifts  of  prom- 
issory notes,  bonds,  mortgages,  savings-banks  books,  certificates 
of  the  deposit,  etc.,  have  been  upheld.  The  words  "goods  and 
chattels''  m  section  1  of  chapter  71  of  our  Code,  include  money 
and  every  otlier  kind  of  personal  property,  which  may  be  the 
subject  of  a  gift  inter  vivos  or  rattsa  mortis.  Diche^chi'cd  v. 
Bank',  mipi'%  3G8 ;  14  Am.  &  Eng.  Enc.  Law,  1028. 

Xo  absolute  rule  can  be  laid  down  as  to  what  will  constitute 
a  surtieieni  delivery  to  support  a  gift  in  all  cases,  for  in  each 
case  the  character  of  the  requisite  to  sustain  the  transaction  as 
a  gift,  will  depend  very  largely  upon  the  nature  of  the  subject 
matter  of  liie  gift,  and  the  situation  and  circumstances  of  the 
parties.  Am.  &  Eng.  Enc,  Law  supra,  1019.  It  is  well  established 
that  where  the  chose  in  action  is  a  bill,  promissory  note,  or  other 
written  instrument,  payal)le,  to  order,  no  indorsement  of  the  in- 
strument IS  necessary.  14  Am.  &  Eng.  Enc.  Law  1023,  and  cases 
cited.  Counsel  for  appellee  cites  3  Minor,  91.  The  entire  text, 
of  which  a  part  is  given  in  the  brief,  is  as  follows:  The  delivery 
under  the  tiatute,  as  well  as  at  common  law,  must  be,  as  in  every 
othc  r  case,  according  to  the  nature  of  the  thing — always  being  an 
actual  dei'Very,  so  far  as  the  subject  is  capable  of  it,  and  not 
momentary  nor  colorable,  but  bona  fide,  remaining  for  a  time 
with  the  lonee,  or  his  assigns.  If  the  thing  be  not  capable  of 
actual  delivery,  in  the  literal  sense,  there  must  be  some  act 
equivalent  to  it.  The  donor  must  part,  not  only  with  the  pos- 
session, but  with  the  dominion  of  the  property.  If  the  thing  given 
be  a  chose  in  action,  or  an  interest  in  a  chattel,  by  way  of  re- 
mainder, the  law  requires  an  assignment  or  some  equivalent  in- 
stniment,  in  writing;  and  the  transfer  must  be  actually  executed, 
His  intention  to  execute  it  not  being  perfected,  it  does  not 
amount  to  a  gift.  Mayo's  Ex'r  v.  Cwrringtoii's  Ex'r,  19  Grat.  74, 
cited  bv  Mr.  Minor,  holds:  "As  a  result  of  all  the  authorities, 
that  a  voluntary  gift  valid  in  law  or  equity,  may  be  made  of 
any  property,  real  or  personal,  legal  or  equitable,  in  possession, 
reversion  or  remainder,  vested  or  contingent,  and  including 
choses  in  action,  unless  they  be  of  such  a  nature  as  that  an  assign- 
ment of  them  would  be  a  violation  of  the  law  against  main- 
tenance and  champerty;  that  such  a  gift  to  be  valid,  must 
be  complete,  and  not  executiory;that  what  is  necessary  to  the 
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completion  of  the  gift,  depends  on  the  nature  of  the  subject 
and  the  circumstances  of  the  case ;  and  that  it  is  always  suflScient, 
though  not  always  necessary,  to  the  completion  of  a  gift,  at  least 
between  the  parties,  that  the  donor  do  everything  in  his  power, 
or  which  the  nature  of  the  case  will  admit  of,  to  make  it  com- 
plete." 

The  above  seems  to  be  a  correct  statement  of  the  legal  prin- 
ciple involved  here.  If  any  other  requirement  as  to  delivery, 
be  essential  in  cases  where  the  owner  does  not  have,  and  cannot, 
at  the  time,  have  actual  possession  of  the  specific  thing,  which  is 
the  subject  matter  of  the  gift,  or  in  instances,  where  the  donor 
is  physically  or  otherwise  incapable  of  making  an  actual  transfer 
or  dch'very,  there,  no  valid  gift  could  be  made  by  him. 

In  the  case  of  Elam  v.  Kean,,  4  Leigh  333,  the  owner  of  a 
bond  which  was  in  suit,  and  for  which  the  owner  held  an  attor- 
ney's receipt,  told  the  plaintiff  that  he  might  have  the  bond, 
and  delivered  him  the  attorney's  receipt  for  it,  instead  of  deliv- 
<ering  the  bond  itself,  which  was  then  filed  in  the  suit  in  court; 
no  consideration  was  given  by  the  plaintiff  for  the  bond :  Hdd, 
this  was  a  valid  gift  of  the  bond  to  the  plaintiff,  and  he  is  en- 
titled to  recover  the  money  collected  upon  it.  Brooke,  J.,  in  his 
opinion,  says :  "The  gift,  in  the  case  before  us,  was  proved  to 
have  been  made  by  Mrs.  Kean  to  the  appellee ;  and  the  attorney's 
receipt  for  the  bond,  the  subject  of  the  gift,  then  in  suit,  was 
delivered  to  the  donee.  This  was  as  effectual  as  the  delivery  of 
the  bond  itself.  The  attorney  was  bound  to  respect  his  receipt; 
he  could  not  have  refused  to  pay  the  money  collected  on  the  bond, 
or  to  deliver  the  bond  itself,  if  demanded,  to  the  donee.'* 

In  the  case  of  Ward  v.  Turner,  the  doctrine  is  very  fully  ex- 
plained  by  Lord  Hardwicke.  That  was  the  case  of  a  donation 
causa  mortis  of  receipts  for  South  Sea  stock,  which  was  held  in- 
valid. His  first  objection  was,  that  there  was  but  one  witness, 
whereas  the  civil  law,  from  which  the  doctrine  was  taken,  re- 
quired five;  but  this  he  did  not  rely  on.  In  conclusion,  he  said, 
that  the  gift  there  was  merely  legatory,  and  amounted  to  a  nun- 
cupative will,  and  contrary  to  the  statute  of  frauds.  He  seems 
to  admit  the  authority  of  Shelby  v.  Jones,  where  a  tally  for  Lt 
500  was  given  by  the  deliver}'  of  the  key  of  a  trunk,  in  which  it 
was  found :  though  he  intimates,  that  lord  Cowper  went,  in  that 
case,  on  the  ground  of  a  satisfaction  or  ademption.    This  doc- 
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trine  was  examined  by  this  Court,  in  Ewing  v.  Ewing,  where  it 
is  said  that  "there  is  no  distinction  between  gifts  ccaisa  mortis 
and  i^fts  inter  vivos  (like  that  now  before  us),  except  that  in 
the  former  case,  the  gift  does  not  take  effect  until  the  death  of 
the  donor,  in  the  latter,  it  takes  effect  immediately/'  Carr,  J., 
says:  "The  bond  itself  could  not  be  delivered:  it  was  in  court; 
in  the  custody  of  the  law.  The  receipt  was  its  representative. 
We  must  presume  it  described  the  bond  accurately,  and  stated 
that  it  was  received  to  be  put  in  suit;  and  that  when  collected, 
the  attorney  would  account  for  it.  As  in  the  case  of  the  key, 
the  delivery  of  this  receipt,  'was  the  true  and  effectual  way  of 
obtaining  the  use  of  the  subject.*  Speaking  from  my  own  ex- 
perience, I  should  say  an  attorney  requires  no  better  order  for 
the  payment  of  money  he  has  collected  on  a  bond,  than  the  re- 
ceipt he  has  given  for  the  bond :  when  he  takes  this  in,  with  a 
receipt  upon  it  for  the  money,  he  feels  himself  safe.  I  think, 
therefore,  the  circuit  court  did  not  err  in  refusing  to  give  the 
instruction  to  the  jury  asked  by  the  appellant.*' 

In  Thomas  v.  LetHs,  89  Va.  1,  (18  L.  "R.  A.  170),  cited  by 
appellee,  it  is,  among  other  thing-^,  held  that,  "A  valid  gift  causa 
mortis  including  the  valuables  in  the  depository  is  effected  where 
a  man  sick  in  bed  on  the  day  of  his  death  sends  for  securities 
and  the  keys  to  the  depository  containing  other  securities  all 
belonging  to  him,  and  with  the  remark,  'I  am  a  sick  man  and 
don't  know  what  may  happen  to  me,'  picks  up  the  securities  and 
hands  them  to  the  donee,  saying,  T  give  you  these,'  and  taking 
the  keys  describes  in  a  general  way  the  contents  of  the  depository 
and  handing  the  keys  to  the  donee  says,  'These  keys  I  now  give 
you,'  are  where  the  valuable  papers  are ;  'whatever  you  find  you 
can  have — it  js  yours,'  and  then  directs  the  donee  to  place  the 
securities  and  keys  in  her  trunk  and  lock  it,  which  the  donee 
does."  But  it  is  also  held  therein  that  deliver}'  of  possession  of 
a  savings  bank  pass  book  in  consummation  of  a  gift  causa  mortis 
is  not  sufficient  to  transfer  the  bank  deposit.  We  are  unable  to 
determine  upon  what  fact  or  legal  principle  involved  in  that  case 
the  decision  as  to  the  pass  book  is  based.  Many  cases  hold  the 
eontra^i^  Page  v.  LcvAs,  18  L.  R.  A.  171,  note;  14  Am.  &  Eng. 
Enc.  Tiaw,  1029,  and  cases  there  cited. 

In  Elojm  v.  Kean,  supra,  335,  Carf,  J.,  said :  "There  are  many 
things,  of  which  actual,  manual  tradition  cannot  be  made,  either 
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from  their  nature,  or  their  situation  at  the  time:  it  is  not  the 
intention  of  the  law,  to  take  from  the  owner  the  power  of  giving 
these:  it  merely  requires  that  he  shall  do  what,  under  the  cir- 
cumstances, will  in  reason,  be  considered  equivalent  to  an  actual 
delivery/* 

Tn  Stephenson  v.  King,  81  Ky.  425,  it  is  held,  that  the  de- 
livery by  'he  decedent  of  the  key  of  her  desk,  and  the  actual 
delivery  to  her  mother  of  the  letter  of  King,  containing  a  full 
description  0'  the  notes  and  bonds  held  by  him  as  agent  of  the 
decedent,  is  a  sufficient  delivery  to  make  the  gift  causa  mortis 
complete;  and  that  the  arbitary  rule,  requiring  an  assignment, 
and  (Iclive^'y  of  the  identical  thing,  in  order  to  make  such  a  gift 
valid,  has  been  abandoned. 

The  facts  in.  the  case  show  all  the  elements  of  a  valid  gift 
casiM  moriis. .  The  gift  was  made  by  the  donor  in  the  peril  and 
conlomplacion  of  death;  it  was  of  personal  property,  such  a?, 
under  the  law,  may  be  the  subject  of  a  gift  casua  moriis;  pos- 
Pi  ssion  of  the  receipt  by  the  donee  was  taken  at  the  time  of  the 
gift;  and  the  donor  died  of  his  then  illness  in  a  month  there- 
after without  making  any  change  in  relation  to  the  gift.  It  was 
accepted  by  the  donee,  at  the  time  it  was  made;  and  it  became 
absolute  ai  the  donor^s  death.  Donor  did  not  want  his  wife  to 
have  liiiJ  nionc^v  for  the  reason  stated  bv  him,  and,  doubtless,  for 
the  other  reasons  disclosed  bv  the  record.  He  did  want  his 
broths  r,  J.  E.  Claytor,  to  have  it  because,  as  he  said,  *Tie  always 
thought  more  of  him  than  the  rest.^*  Therefore,  applying  the  law 
to  the  fact^  we  hold  that  the  plaintiff  was  and  is  entitled  to  the 
monev  specififd  in  said  receipt,  at  and  from  the  time  of  W.  D. 
Clavtor's  death. 

ft 

The  evidence  proves  that  about  two  weeks  before  the  death  of 
W.  D.  Chytor,  the  plaintiff  showed  said  receipt  to  defendant 
L.  C.  Claytor;  that  after  Pierson  obtained  possession  of  the 
receipt,  and  before  L.  C.  Cla>ior  paid  him  any  money  thereon, 
the  plaintiff  told  said  L.  C.  Claytor  to  pay  the  money  therein 
mentioned  (0  Pierson;  that  L.  C.  Claytor  afterwards,  on  the  3rd 
dav  of  December,  1900,  paid  $865.00  of  the  money  mentioned  in 
the  receipt  to  Pierson ;  that  on  the  4th  day  of  December,  1900, 
Pierson  gave  his  check  on  the  Fayetteville  National  Bank,  for 
six  hundred  dollars  payable  to  Anna  Claytor,  and  signed  it  by 
the  name  and  designation  of  E,  G.  Pierson,  administrator,  which 


W.  Va.]  Claytor  v.  Pierson.  177 

check  was  endorsed  by  her,  and  delivered  to  C.  W.  Dillon,  who, 
in  turn,  endorsed  the  same,  deposited  it  in  the  bank,  and  received 
credit  for  it  on  the  same  day.  There  is  some  conflict  in  the  evi- 
dence as  to  whether  or  not  Pierson  was  notified  by  the  plaintiff 
not  to  pay  out  the  money  before  the  said  check  was  delivered  to 
Anna  Claytor,  but  it  does  not  sufficiently  appear  that  he  had 
knowledge  of  the  claim  of  plaintiff  to  the  money,  before  and  at 
the  time  he  collected  it  from  L.  C.  Claytor. 

The  plaintiff  was  entitled  to  collect  the  money  from  defend- 
ant L.  C.  Claytor,  immediately  upon  the  death  of  W.  D.  Claytor. 
L.  C.  Claytor  having  notice  of  the  claim  of  plaintiff  to  the 
money,  did  not  relieve  himself  of  liability  to  the  plaintiff,  by 
his  said  payment  to  Pierson;  and  Pierson,  also  having  notice  of 
plaintiff's  claim,  paid  the  six  hundred  dollars  to  Anna  Claytor, 
at  his  own  risk,  and  subjecct  to  plaintiff's  right  thereto.  There- 
fore, defendant  L.  C.  Claytor  is  liable  to  plaintiff  for  the  whole 
sum  of  eleven  hundred  dollars,  and  Pierson  is  likewise  liable  for 
said  sum  of  eight  hundred  and  sixty-five  dollars,  with  interest 
thereon  from  the  time  he  received  the  same;  but  as  between 
said  defendants,  Pierson  is  primarily  liable  for  said  last  men- 
tioned sum. 

Upon  the  evidence,  the  circcuit  court  should  have  made  and  en- 
tered its  decree  in  the  cause,  requiring  Pierson  and  L.  C.  Claytor 
to  pay  the  plaintiff,  said  $865.00,  with  interest  thereon  from  the 
3rd  day  of  December,  1900,  and  further  requiring  said  L.  C. 
Claytor  to  pay  the  plaintiff  $235.00  with  interest  thereon  from 
the  19th  day  of  November,  1900,  being  the  balance  of  said  eleven 
hundred  dollars. 

For  the  reasons  stated,  the  decree  of  the  circuit  court  must 
be  reversed  and  held  for  naught,  and  a  decree  entered  by  this 
Court  as  above  indicated. 

Reversed, 
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Cochran  v.  Cochran. 

Submitted  February  16,  1904— Decided  March  1,  1904. 

1.     Co-Tenant — Adverse  Possesion, 

When  one  tenant  In  common  occupies  the  common  property 
openly,  notoriously  and  exclusively  as  the  sole  owner,  keeping  up 
the  improvements,  paying  the  taxes  thereon  and  receiving  to  him- 
self the  rents  and  profits,  and  exercising  over  the  property 
such  acts  of  ownership  as  evidence  an  intention  to  ignore  the 
rights  of  his  cotenants,  such  acts  amount  to  a  disseizin  and  his 
possession  will  be  regarded  as  adverse  to  his  co-tenants  from 
the  lime  they  are  shown  to  have  knowledge  of  such  acta  and 
claims,     (p.  180). 


Appeal  from  Circuit  Court,  Pocahontas   County. 

Bill  by  D.  J.  Cochran  against  George  B.  Cochran  and  others. 
Decree  for  plaintiflP,  and  denfendant,  George  B.  Cochran,  appeals. 

Reversed  in  part, 
Gilmer  &  Gilmer^  for  appellant. 

McNeill  &  McXeill,  for  appellee. 

McWhorter^  Judge: 

D.  J.  Cochran  filed  his  bill  in  the  circuit  court  of  Pocahontas 
county  against  Michsel  Cochran,  Miles  Cochran,  Nancy  Cochran, 
Samuel  Cochran  and  George  B.  Cochran,  praying  for  the  parti- 
tion of  two  tracts  of  land  containing  respectively  two  hundred 
and  fifteen  acres  and  seventy-two  acres,  in  said  county.    The 
two  hundred  and  fifteen  acres  having  descended  from  his  father, 
Jesse  Cochran  and  the  seventy-two  acres  from  Jane  Cochran,  his 
mother.    George  B.  Cochran  filed  his  answer  and  cross  biU  admit- 
ting that  the  plaintiff  was  entitled  to  a  partition  among  himseLf 
and  the  other  heirs,  of  the  two  hundred  and  fifteen  acres,  but 
claiming  the  seventy-two  acres  as  his  own,  alleging  that  it  be* 
longed  to  his  mother,  Jane  Cochran ;  that  his  father  had  died  in 
1865;  that  respondent  had  from  that  time  imtil  his  mothex^s 
death,  in  1882,  taken  care  of  and  supported  her  and  that  ahe 
had  promised  to  give  to  him^  and  in  fact  had  given  to  him  the 
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seventy-two  acres  of  land,  and  placed  him  in  actual  possession 
thereof,  and  that  he  had  continued  in  possession  of  said  seventy- 
two  acres  of  land  from  that  time  until  the  present;  that  he  had 
tilled  the  same,  maintaining  the  fences,  exercised  sole  and  ex- 
clusive possession  and  control  thereof,  had  paid  all  taxes  thereon 
and  as  much  as  eighteen  years  prior  to  the  making  of  his  answer 
notified  the  plaintiff  in  this  cause,  and  all  the  other  heirs  at  law 
of  Jane  Cochran  that  respondent  claimed  all  of  said  seventy- 
two  acres  and  that  he  did  not  recognize  any  other  right  thereto ; 
that  no  one  of  the  children  of  Jane  Cochran,  other  than  respond- 
ent, ever  had  any  part  of  said  seventy-two  acres  in  posession,  and 
denied  that  plaintiff  was  entitled  to  any  part,  share  or  interest 
therein;  denied  that  the  seventy-two  acres  was  capable  of  being 
partitioned  and  the  plaintiff  had  any  right  to  have  the  same 
partitioned  or  sold;  that  plaintiff  lived  close  to  respondent  and 
well  knew  he  had  never  allowed  any  rights  on  said  seventy-two 
acres,  and  that  respondent  had  expressly  claimed  all  of  the  same 
and  had  never  allowed  any  one  else  to  have  any  control  or  pos- 
session of  it;  that  the  county  road  separated  the  seventy-two  acres 
from  the  part  owned  by  Jesse  Cochran;  that  respondent  had  paid 
all  taxes  on  his  father's  interest  in  four  hundred  and  thirty  acres 
of  land  (which  was  the  two  hundred  and  fifteen  acre  tract)  for 
over  thirty  years,  and  that  neither  the  plaintiff  nor  any  one  of  the 
defendants,  other  than  respondent  had  ever  paid  any  taxes  on 
said  land  and  he  had  saved  the  land  from  forfeiture,  and 
prayed  that  all  he  had  so  paid  be  repaid  to  him,  and  that  his  title 
to  the  seventy-two  acres  be  quieted ;  that  this  answer  be  treated 
as  a  cross  bill,  and  that  process  issue  against  plaintiff  and  the 
other  defendants  in  said  suit,  and  that  he  recover  his  costs,  and 
for  general  relief. 

The  plaintiff  and  defendants  who  were  made  parties  defend- 
ant to  the  cross  bill  were  summoned  but  none  of  them  filed 
answers  to  said  answer  and  cross  bill.  Depositions  were  taken 
and  filed  in  the  cause  and  the  cause  came  on  to  be  heard  on  the 
11th  day  of  April,  1903.  While  no  answers  were  filed  to  the 
cross  bill,  it  is  stated  in  the  decree  that  D.  J.  Cochran,  and 
Samuel  Cochran  contested  the  claim  set  up  by  G.  B.  Cochran. 
'TTpon  consideration  of  the  pleadings,  depositions  and  exhibits, 
and  the  court  being  of  the  opinion  that  the  defendant  George 
B.  Cochran,  u  not  entitled  to  the  sevenly-two  acre  tracts  as 
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claimed  by  his  answer  in  the  nature  of  a  cross  bill  filed  in  this 
cause,  but  that  his  j)ossi^sion  of  the  same  inures  to  the  benefit  of 
the  co-parceners."  The  court  proceeded  to  appoint  commissioners 
to  go  upon  the  said  two  tracts  of  two  hundred  and  fifteen  acres 
and  seventy-two  acres  and  partition  the  same  among  the  parties 
entitled  thereto  according  to  their  respective  interests,  from 
which  decree  the  said  defendant,  George  B.  Cochran,  appealed. 

But  one  question  arises  for  consideration  in  this  cause.  The* 
appellant,  George  B.  Cochran,  by  his  answer  and  cross  bill  shows 
that  he  had  sole,  actual,  exclusive  and  adverse  possession  of  the 
seventy-two  acres  of  land  from  the  time  of  the  death  of  his 
mother,  in  1882,  and  that  eighteen  years  before  the  institution 
of  this  suit  he  had  notified  the  plaintiflE  and  all  the  other  heirs  at 
law  of  hiiJ  mother  of  his  exclusive  claim  to  the  land,  and  the  fact 
that  he  did  not  recognize  any  rights  in  any  of  the  said  heirs  in 
said  land.  It  is  shown  that  the  plaintiff  lived  on  land  adjoining 
the  seventy-two  acres  and  that  he  helped  said  George  B.  Coch- 
ran to  maintain  a  line  fence  between  the  land  of  plaintiff  and 
this  scventj'-two  acres.  The  answer  and  cross  bill  of  defendant 
was  taken  for  confessed  as  to  the  plaintiff  and  all  the  other  heirs, 
defendants  thereto.  In  Xewell  on  Ejectment,  section  72,  page 
703,  it  is  said :  "The  possession  of  one  co-tenant  is  the  possession 
of  all  the  rest.  *  *  *  But  when  one  tenant  in  common  occu- 
pies the  common  property  openly,  notoriously  and  exclusively  as 
the  sole  owner,  improving  it  and  receiving  to  himself  the  rents 
and  profits,  or  exercising  over  the  property  such  acts  of  ownership 
as  evidence  an  intention  to  ignore  the  rights  of  his  co-tenants, 
such  acts  will  amount  to  a  disseizin  and  his  possession  will  be 
regarded  as  adverse  to  his  co-tenants  from  the  time  they  are 
shown  to  have  knowledge  of  such  acts  and  claims ;"  and  authori- 
ties there  cited.  See  also  Buswell  on  Limitations  and  Adverse 
Possession,  section  208,  to  the  same  effect  Cooey  v.  Porter,  22 
W.  Va.  raO;  and  in  Jusiice  v.  Lawson,  46  W.  Va.  163,  (syl.  pts. 
3  and  4),  it  is  held: 

(3).  "One  tenant  in  common  may  oust  his  co-tenant,  and 
hold  in  severalty,  but,  a  silent  possession,  unaccompanied  with 
any  action  amounting  to  an  ouster,  or  giving  notice  to  the  co-ten- 
ant that  his  possession  is  adverse,  cannot  be  construed  into  an 
adverse  possession.^* 

(4).    "It  is  the  intention  of  the  tenant  or  parcener  in  pos* 
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session  to  hold  the  common  property  in  severalty  and  exclusively 
as  his  own.  with  notice  or  knowledge  to  his  co-tenants  of  such  in- 
tention that  constitutes  the  disseizin." 

Defendant,  George  B.  Cochran,  after  notifying  plaintiff  and 
all  the  other  heirs  of  his  claim  to  said  seventy-two  acres,  claim- 
ing it  under  his  mother,  the  owner,  who  placed  him  in  possession 
of  it,  continued  in  open,  notorious,  adverse  and  exclusive 
possession,  if  not  with  the  consent,  with  the  acquiescence  of  all 
the  other  heirs,  undisturbed  in  such  possession  for  a  period  of 
eighteen  years  before  the  institution  of  this  suit;  and  this,  un- 
der the  authorities  cited,  entitled  the  said  George  B.  Cochran  to 
have  title  to  the  said  seventv-two  acres  of  land,  and  the  court 
erred  in  directing  its  partition  among  the  heirs  at  law  of  the  said 
Jane  Cochran. 

The  decree  of  the  circuit  court,  only  to  that  extent,  is  revers- 
ed and  the  cause  remanded  with  directions  to  require  the  heirs  at 
law  of  the  said  Jane  Cochran  to  convey  the  said  seventy-two 
acres  to  said  George  B.  Cochran,  and  to  appoint  a  commissioner 
to  convey  the  same  for  them,  in  default  of  their  doing  so,  and  for 
such  further  proceedings  in  said  cause  as  may  be  proper  to  be 
had  therein. 

Reversed  in  part. 


CHARLESTON. 

Byland  &  Bankin  v.  Chesapeake  &  Ohio  Bailway  Co. 
Submitted  February  16,  1904— Decided  :March  1,  1904. 

Railroad — Damages — Common  Carrier. 

R.  ft  R.  shipped  by  the  C.  ft  O.  Railway  Company,  a  box  of 
goods  on  the  14th  day  of  September,  1900,  from  White  Sulphur, 
West  Virginia,  to  Newark,  N.  J.  On  the  28th  of  November, 
1900.  the  carrier  tendered  the  box  to  La  Pierre  Company,  the 
consignee,  who  refused  to  accept  the  same.  Tl.  &  R.  brought 
their  action  of  assumpsit  for  the  value  of  the  goods,  alleging 
their  loss.  The  plaintiffs  proved  the  tender  of  the  goods  to 
the  consignee  and  consignee's  refusal  to  accept  them.  Held: 
Plaintiffs  could  not  recover  the  value  of  the  goods  in  said 
action,  not  having  first  made  a  demand  on  the  carrier  there- 
for.    (I.  184). 
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Newark,  New  Jersey,  the  box  shipped  by  Byland  &  Bankin,  on 
September  14,  1900,  from  White  Sulphur,  and  the  said  Manu- 
facturing Co.  refused  to  receive  the  same,  then  you  should  find 
for  the  defendant  This  instruction  was  in  line  with  the  evi- 
dence given  in  the  case.  The  goods  were  never  demanded  of  the 
defendant  by  the  consignor,  and  the  consignee  had  refused  to 
receive  the  box  when  tendered  to  it.  On  the  30th  of  November, 
1900,  Byland  and  Bankin  wrote  to  B.  H.  Boatright,  agent  of 
the  defendant,  referring  to  the  fact  that  they  had  on  the  22d  of 
October  advised  the  defendant  that  La  Pierre  Manufacturing 
Company  had  not  received  the  good^  and  that  unless  they  weie 
delivered  to  them  on  or  before  the  first  of  November,  the  goods 
would  not  be  accepted ,  and  stating  that  they  had  that  morning 
received  advice  from  the  La  Pierre  Manufacturing  Company 
that  defendant  had  endeavored  to  deliver  to  them  a  package  on 
the  28th  which  they  presumed  was  the  package  containing  the 
goods  shipped  on  the  14th  of  September,  and  that  they  had 
refused  to  receive  the  ::ame  and  they  thought  the  La  Pierre  Man- 
ufacturing Company  was  right  in  so  doing,  and  closed  by  say- 
ing: "You  will  confer  a  favor  on  us  by  having  this  matter 
adjusted  immediately  and  send  us  check  to  cover  the  amount  of 
invoice."  They  did  not  demand  the  goods  but  demanded  of  the 
defendant  that  it  pay  the  invoice  price  of  the  goods,  treating  it 
as  a  conversion  of  the  goods  which  they  could  not  do  until  after 
making  a  demand  and  a  failure  or  refusal  on  the  part  of  the 
defendant  to  deliver  the  goods.  Section  775,  Hutchinson  on 
Carriers,  pages  927-28,  says :  "Delay  on  the  part  of  the  earner 
does  not  constitute  a  conversion  of  the  goods,  no  matter  how 
long  continued,  so  as  to  make  him  liable  for  their  value ;  and  so 
long  as  the  goods  remain  in  specie,  however  much  they  may  be 
depreciated  in  value,  the  consignee  or  owner  must  receive  them 
when  tendered,  and  can  recover  from  the  carrier  only  the  dam- 
ages which  he  has  sustained  by  the  delay.  Nor  will  a  voluntary 
acceptance  of  the  goods,  when  there  has  been  inexcusable  delay 
on  the  part  of  the  carrier  in  their  delivery,  preclude  the  owner 
from  a  recovery  of  whatever  damages  he  may  have  sustained 
thereby."  And  authorities  there  cited.  And  the  same  writer  in 
treating  of  the  duties  of  common  carriers  in  section  328,  says. 
in  part :  "But  as  to  this  implied  contract  or  duty,  his  responsi- 
bility is  only  that  of  an  ordinary  bailee  for  hire,  and  if  he  fail 
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in  the  performance  of  it^  he  becomes  liable  for  only  such  dam- 
ages as  the  bailor  may  have  suffered  by  his  negligence.  Al- 
though he  may  have  delayed  the  carriage  for  an  unreasonable 
length  of  time^  the  bailor  is  still  bound  to  receive  the  goods, 
when  tendered,  where  the  delivery  is  required  to  he  made^  and 
cannot  refuse  them  and  hold  the  carrier  liable  for  their  value. 
And  though  the  carrier  may  delay  ever  so  long^  the  owner  can- 
not charge  him  with  a  conversion,  or  for  value  of  the  goods,  if 
they  are  safely  kept,  unless  they  have  been  demanded  of  the 
carrier  and  their  delivery  refused.  But  if  by  the  unreasonable 
delay  they  have  deteriorated  or  their  market  value  has  failed,  or 
they  arrived  too  late  for  the  market,  he  may  hold  him  liable  for 
the  damages.  And  in  an  action  to  recover  such  damages,  he 
may  recover  for  any  reasonable  expense  to  which  he  has  been  put 
by  the  delay/' 

The  evidence  wholly  fails  to  support  the  allegations  of  the 
declaration  and  the  court  having  erred  in  giving  the  instructions 
named  for  plaintiff,  and  refused  the  second  instruction  for 
defendant  hereinbefore  set  forth,  the  judgment  must  be  reversed, 
the  verdict  of  the  jury  set  aside,  and  the  cause  remanded,  and 
the  plaintiffs  granted  leave,  if  they  so  desire,  to  amend  their 
declaration  or  take  such  other  proceedings  as  they  may  be  ad- 
vised it  is  proper  to  do. 

Reversed. 


CHARLESTON. 

Hanna  v.  Charleston  National  Bank  and  Others. 

Submitted  February  11,  1904.    Decided  March  1,  1904. 

Right  of  Appeal — Surety  entitled  to  when, 

A  surety  In  an  execution  levied  on  the  property  of  the  prin- 
cipal debtor  has  such  interest  in  the  controversy  over  the 
ownership  of  such  property,  to  which  he  is  a  party,  as  to  en- 
title him  to  appeal  from  a  judgment  discharging  such  property 
from  the  lien  of  such  execution,    (p.  187). 

Deed  fob  Futube  Support — When  Fraaidulent  in  Law. 
Among  others,  a  deed  from  a  father  to  a  daughter  conveying 
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her  his  property,  contains  the  following  stipulations:  "The 
lurther  consideration  of  this  deed  is  that  the  party  of  the 
second  part,  shall  not  dispose  of  said  property  during  the  life- 
time of  the  party  of  the  first  part,  without  the  written  consent 
of  the  party  of  the  first  part,  and  that  the  party  of  the  second 
part  will  furnish  to  the  party  of  the  first  part  a  comfortahle 
and  proper  support  and  maintenance  during  his  natural  life." 
Such  stipulation  renders  such  deed  in  law  prima  facie  a  nullity 
and  void  as  to-  existing  creditors,  and  it  cannot  te  sustained 
unless  it  is  shown  th^at  the  grantor  retained  a  sufficient  amount 
of  property  to  satisfy  his  debts,     (p.  190). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Kate  P.  Hanna  against  the  Charleston  National 
Bank  and  others.  Judgment  for  plaintiff,  and  Peter  Silman 
brings  error. 

Reversed. 

A.  M.  Prichard,  for  plaintiff  in  error. 

A.  B.  LiTTLEPAGE  and  Flournoy,  Price  &  Smith,  for  de- 
fendant in  error. 

Dent,  Judge  : 

Peter  Silman  complains  of  a  judgment  of  the  circuit  court  of 
Kanawha  county  rendered  in  certain  proceedings  to  try  the  right 
to  certain  personal  property  wherein  Kate  P.  Hanna  was  plain- 
tiff and  The  Charleston  National  Bank,  plaintiff  in  error,  Peter 
Silman,  and  George  Pfeiffer  were  defendants.  The  property  in 
controversy  was  levied  on  as  the  property  of  George  Pfeiffer  by 
virtue  of  an  execution  for  the  sum  of  $165.07  with  interest  and 
costs,  in  favor  of  the  Charleston  National  Bank,  against  George 
Pfeiffer  as  principal  and  Peter  Silman  as  surety.  By  verdict 
of  a  jury  under  the  instructions  of  the  court  the  property  was 
found  to  be  tlie  property  of  the  claimant,  and  judgment  was 
rendered  accordingly.  Pete^  Silman  obtained  this  writ  of  error. 
The  defendant  in  error,  Mrs.  Hanna,  claims  that  he  has  no  such 
interest  in  the  subject  matter  in  controversy  as  entitles  him  to 
maintain  this  writ.  He  is  surety  for  the  judgment  and  entitled 
to  have  it  made  out  of  the  property  of  his  principal  for  his  relief. 
If  the  property  levied  on  was  the  property  of  his  principal  he 
was  virtually  interested  in  preventing  its  release  and  in  having 
it  applied  in  satisfaction  of  the  execution.  By  section  138,  chap- 
ter 50,  Code,  it  is  provided  that:    "When  a  joint  judgment  is 


W.  Va.]  Hakna  v.  Bank  and  OTHBRfi.  187 

rendered  against  a  principal  debtor  and  his  surety,  if  such  surety- 
ship appears  to  the  satisfaction  of  the  justice  by  any  evidence 
at  the  trial  or  paper  filed  in  the  cause,  or  by  admission  of  the 
parties,  he  shall  note  the  fact  on  his  docket,  and  in  such  case  a 
memorandum  thereof  shall  be  endorsed  on  the  execution,  and  the 
personal  property  of  the  principal  debtor  subject  to  execution, 
within  the  jurisdiction  of  the  officer,  shall  be  first  sold,  unless 
the  surety  direct  otherwise/*  This  section  confers  on  the  surety 
the  right  to  have  his  principal's  property  subjected  to  the  pay- 
ment of  the  judgment  for  his  benefit.  This  right  always  existed 
in  equity  under  certain  limitations  and  by  this  statute  it  is 
made  a  matter  of  law.  Or  the  surety  had  the  right  to  pay  the 
judgment  and  he  was  then  substituted  to  all  the  rights  and 
remedies  of  the  judgment  creditor.  Now,  under  the  statute  be- 
fore payment  of  the  judgment,  he  has  the  legal  right  to  have  the 
principal's  property  subjected  to  the  payment  of  the  execution. 
This  invests  him  with  an  appealable  interest  in  this  case,  for  he 
has  the  right  to  have  the  property  levied  on,  if  the  property  of 
the  principal,  applied  for  his  benefit.  The  surety's  right  then  to 
maintain  this  writ  depends  entirely  on  the  merits  of  the  con- 
troversy, and  this  is  as  to  whether  the  property  claimed  by  the 
defendant  in  error  was  leviable  on  as  the  property  of  George 
Pfeiflfer,  the  principal  debtor.  If  so,  the  surety  has  the  right  to 
have  it  held  and  applied  for  his  relief.  The  record  shows  affirm- 
atively and  clearly  that  if  the  property  released  from  the  levy 
was  subject  thereto  as  the  property  of  the  principal  debtor,  the 
surety  was  aggrieved  by  the  release  thereof  and  such  grievance 
does  not  depend  on  the  contingency  that  there  may  probably  be 
other  property  of  the  debtor  subject  to  such  levy,  or  that  the 
creditor  might  otherwise  be  able  to  make  its  money  out  of  the 
principal  debtor.  Such  contingencies  are  too  remote  to  destroy 
the  surety's  grievance  occasioned  by  the  release  of  the  debtor's 
property  actually  in  the  custody  of  the  law  for  the  satisfaction 
of  the  debt.  A  bird  in  hand  under  such  circumstances  is  worth 
a  whole  flock  in  the  dense  forest  of  uncertain  probabilities. 

The  first  question  on  the  merits  which  presents  itself  is 
whether  for  any  reason  the  conveyance  under  which  the  de- 
fendant in  error  claims  the  property  in  controversy  is  void  as  to 
the  plaintiff's  debt.  If  so,  the  motion  of  the  defendant  Peter 
Silman,  united  in  by  the  Charleston  National  Bank  to  set  aside 
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the  T^rdict,  "and  grant  them, a  new  trial  on  the  ground  that 
the  same  was  contrary  to  the  law  and  the  evidence/'  should  have 
.  been  sustained,  and  the  circuit  court  erred  in  not  doing  so.  The 
conveyance  is  as  follows: 

"This  deed,  made  this  29th  day  of  March,  1900,  between 
George  Pfeiflfer,  of  the  county  of  Kanawha>  West  Virginia,  of 
the  first  part,  and  Mrs.  Mary  Catherine  Hanna,  daughter  of  the 
said  George  Pfeiiler,  of  the  same  county  and  state,  of  the  second 
part; 

"Witnesseth :  That  the  said  party  of  the  first  part,  for  and 
in  consideration  that  the  party  of  the  first  part  is  indebted  to 
the  party  of  the  second  part  in  a  large  sum  of  nioney  for  services 
rendered  him  as  his  house  keeper  during  .i  period  of  several 
years,  and  for  other  services,  and  for  other  valuable  considera- 
tions hereinafter  mentioned,  and  that  this  conveyance  shall 
operate  as  a  release  of  all  liability  now  existing  on  the  part  of 
the  party  of  the  first  part  to  the  party  of  the  second  part. 

"Doth  grant  unto  the  party  of  the  second  part  all  the  follow- 
ing real  estate  owned  by  the  party  of  the  first  part  situate  in  the 
said  county  of  Kanawha  and  below  the  city  of  Charleston,  to- 
wit:  First,  About  twenty-three  acres  of  land  on  Kanawha  River 
bottom  and  between  the  Popp  lands  and  the  Wm.  Pfeiffer 
twenty-three  acres  recently  sold  to  John  S.  Payne.  Second^ 
•About  fifty  acres  of  land  conveyed  to  said  George  Pfeiffer  by 
Henry  G.  Tucker  and  wife.  Third,  A  certain  lot  known  as  lot 
No.  91,  block  22,  West  Charleston.  Fourth,  One  hundred  acres 
of  land  known  as  the  Stanley  tract,  and  lying  back  of  what  is 
known  as  the  Military  Grant;  all  of  which  foregoing  tracts  of 
land  are  the  same  which  are  described  in  a  certain  deed  of  trust 
executed  by  said  George  PfeiHer  to  George  S.  Couch,  trustee,  to 
secure  certain  indebtedness  due  to  one  Aaron  Baer,  which  said 
deed  of  trust  is  recorded  in  Kanawha  county  court  clerk's  office 
in  trust  deed  book  No.  20,  page  442,  to  which  reference  may  be 
had  for  a  fuller  description  of  the  property  above  mentioned. 
Fifth,  About  one  hundred  and  fifty  acres  of  land  lying  north  of 
the  county  road,  and  being  the  land  upon  which  the  said  George 
Pfeiffer  now  resides,  the  same  being  made  up  of  two  tracts,  to- 
wit:  One  of  about  one  hundred  and  forty-two  acres  conveyed 
to  said  George  Pfeiffer  by  Henry  G.  Tucker  and  wife,  by  deed 
dated  October  10,  1859,  and  recorded  in  said  clerk's  office  in 
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book  W,  at  page  140,  and* about  eight  ac»es  described  in  a  deed 
from  Matilda  Stanley  and  others  to  said  George  PfeifTor,  and 
recorded  in  deed  book  Xo.  32,  page  627,  to  which  two  said  deeds 
reference  may  be  had  for  a  fuller  description  of  the  said  one 
hundred  and  fifty  acres.  Sixth,  Also  the  following  personal 
property  now  on  the  lands  of  the  party  of  the  first  part,  to-wit : 
Two  hor:?Ps,  one  grain  drill,  two  mowers,  one  self-binder,  one 
spring  wagon,  one  farm  wagon,  two  buggies,  and  all  farm  imple- 
ments of  the  party  of  the  first  part.  The  further  consideration 
of  this  deed  is,  that  the  party  of  the  second  part  shall  not  dis- 
pose of  said  property  during  the  life  time  of  the  party  of  the 
first  part  without  the  written  consent  of  the  party  of  the  first 
part,  and  that  the  party  of  the  second  part  will  furnish  to  the 
party  of  the  first  part  a  comfortable  and  proper  support  and 
maintenance  during  his  natural  life,  and  it  is  further  under- 
stood and  agreed  that  this  deed  is  subject  to  a  certain  deed  of 
trust  this  day  executed  by  the  party  of  the  first  part  in  favor  of 
F.  A.  Sattes. 

"And  the  said  party  of  the  first  part  doth  hereby  covenant 
with  the  party  of  the  second  part,  that  he  will  warrant  generally 
the  property  hereby  conveyed : 
"Witness  the  following  signature  and  seal. 

"George  Pfeiffer,  (Seal)." 
The  following  provision,  to-wit :  "The  further  consideration 
of  this  deed  is,  that  the  party  of  the  second  part  shall  not  dis- 
pose of  said  property  during  the  life  time  of  the  party  of  the 
first  part  without  the  written  consent  of  the  party  of  the  first 
part,  and  that  the  party  of  the  second  part  will  furnish  to  the 
party  of  the  first  part  a  comfortable  and  proper  support  and 
maintenance  during  his  natural  life,"  makes  this  deed  void  as  a 
matter  of  law  as  to  existing  creditors,  it  matters  not  how  pure 
may  have  been  the  intentions  and  motives  of  the  parties  thereto, 
unless  it  be  shown  that  the  grantor  retained  a  sufficient  amount 
of  property  to  pay  all  of  his  existing  debts  and  this  can  best  be 
established  by  showing  that  all  such  debts  have  been  satisfied. 
In  14  Am.  &  En.  En.  Law,  (2d  Ed.)  246,  it  is  stated  that  "a 
conveyance  of  property  by  an  insolvent  or  (-mbarrassed  debtor, 
upon  consideration  of  his  future  support  by  the  grantee,  is  fraud- 
ulent  and  void  as  against  existing  creditors.^*  This  text  is  sup- 
ported by  a  numerous  array  of  authorities  from  Alabama  to  Ver- 
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mont  without  dissent  Davidson  v.  Bvrke^  143  IlL  139,  36  Am. 
St.  Beps.  367.  In  note  on  page  375^  it  is  said,  ''An  agreement 
for  future  support,  while  it  is  a  valuable  consideration,  is  not 
sufficient  to  sustain  a  conveyance,  when  to  do  so  will  operate  to 
the  prejudice  of  the  grantor^s  existing  creditors.  Hariing  v. 
Jockers,  136  111.  627;  Sidensparker  v.  Sidensparker,  52  Maine 
481.^'  In  the  case  of  Smith  v.  Smith,  11  N.  H.  459,  it  is  said 
that  the  grantee  who  accepts  a  deed  on  consideration  in  whole  or 
part  for  future  support  should  Sv.e  that  all  existing  debts  of  the 
grantor  are  satisfied.  If  the  property,  however,  is  conveyed  for 
full  and  adequate  consideration,  a  cotemporaeous  agreement  for 
future  support  of  the  grantor  which  forms  no  part  of  the  con- 
sideration will  not  render  the  conveyance  void.  14  Am.  &  En. 
En.  Law  (2d.  Ed.)  246.  In  the  present  case  on  the  face  of  ilie 
deed  itself,  the  future  support  is  made  a  part  of  the  considera- 
tion thereof  and  it  is  rendered  thereby  primu  facie  void  as  a  mat- 
ter of  law.  This  can  only  be  overcome  by  the  grantee  showing 
that  the  grantor  reserved  a  sufficient  amount  of  property  to  pay 
all  his  existing  debts,  the  best  evidence  of  which  as  heretofore 
said,  is  that  all  existing  debts  have  been  satisfied.  The  void 
character  of  the  deed  cannot  be  cured  by  showing  that  the 
grantee  had  afterwards  assumed  and  paid  debts  to  the  full  value 
of  the  property  conveyed.  Welcome  v.  Batcheler,  23  Me.  85; 
83  Am.  Dec.  532.  In  the  case  of  Sidensparker  v.  Sidensparker, 
52  Me.  481,  it  is  said :  "The  gist  of  the  objection  to  the  validity 
of  the  conveyance  in  this  respect,  consists  not  in  the  amount 
to  be  paid  in  future  support,  but  in  the  fact  that  the  promise 
of  such  support  formed  part  of  the  consideration  as  an  induce- 
ment to  the  sale.  In  such  case  the  grantor  essays  to  put  his 
property  beyond  the  reach  of  his  creditors  and  receives  there- 
for an  inadequate  present  consideration  with  which  to  satisfy 
their  claims.  When  this  fact  is  established,  whatever  be  the 
amount  so  secured  from  attachment,  instead  of  entering  upon 
the  task  of  determining  what  part  of  the  consideration  was 
paid  in  money,  or  other  property,  and  what  part  was  agreed 
to  be  paid  in  future  support  of  the  grantor,  and  of  holding 
the  grantee  responsible  to  the  grantor^s  creditors  for  the  latter 
sum,  the  law  treats  the  conveyance  as  a  nullity,  as  between  the 
grantee  and  the  grantor's  creditors,  and  holds  the  property 
liable  for  their  claims,  such  an  arrangement  between  grantor  and 
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grantee  is  a  continuing  fraud,  and  has  been  held  void  not  only 
as  against  precedent,  but  as  against  subsequent  creditors.  Clark 
V.  French,  23  Me.  221,  (139  Am.  Dec.  618) ;  Smith  v.  Smith, 
UN.  H.  460;  Jackson  v.  Brush,  20  Johns  5."  While  there 
may  be  some  doubt  as  to  whether  such  a  deed  under  our  record- 
ing acts  would  be  invalid  as  to  subsequent  creditors  who  deal 
with  full  knowledge  thereof,  it  is  unquestionably  void  as  to 
existing  creditors  as  a  matter  of  law  without  regard  to  the 
intent  of  the  parties.  The  eflEect  of  it  is  to  hinder,  delay  and 
defraud  creditors  and  this  renders  it  void.  No  debtor  as 
against  existing  creditors  can  secure  to  himself  the  benefit  of 
his  property  either  in  whole  or  part  by  conveying  it  to  some  one 
else.  This  being  a  question  of  actual  fraud  in  law,  section  2, 
chapter  74,  Code,  is  not  involved,  as  it  applies  only  to  unlawful 
preferences.  Nor  does  the  bona  fides  of  Mrs.  Hannahs  conduct 
or  claim  affect  the  matter.  She  having  accepted  a  deed  which 
the  law  presumes  void  on  its  face  as  to  existing  creditors,  she 
can  only  preserve  it  from  their  demands  by  paying  them  or 
showing  that  her  father  retained  sufficient  property  to  satisfy 
them.  This  renders  it  unnecessary  to  consider  the  instructions 
either  of  the  plaintiff  or  the  defendant.  As  the  deed  is  in  law 
prima  facie  fraudulent,  neither  the  good  or  bad  intent  of  Mrs. 
Hanna  in  accepting  the  same  nor  the  bona  fides  of  her  debt, 
nor  the  question  of  unlawful  preference  can  change  the  legal 
status  thereof.  She  must  show  that  her  father  retained  suf- 
ficient property  to  pay  the  debt  involved  or  she  must  pay  it 
or  allow  the  property  levied  on  to  be  sold  for  its  satisfaction. 
The  judgment  of  the  circuit  court  is  reversed,  the  verdict 
of  the  jury  set  aside,  a  new  trial  is  awarded  the  defendants,  and 
the  case  remanded. 

Reversed. 


CHARLESTON. 

Waid  v.  Dixon. 


Submitted  February  17,  1904— Decided  March  1,  1904. 

1.     Declaration — When  demurrable, 

A  declaration  purporting  to  be  a  declaration  in  trespass  on 
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the  case  in  asaumvait  which  fails  to  aver  any  promise  of  pay- 
ment on  the  part  of  the  defendant  is  demurrable,     (p.  196). 

2.       Assumpsit — OiH  of  Action, 

In  assumpsit  the  gist  of- the  action  is  the  promise  of  pay- 
m«>nt  on  the  part  of  the  defendant.,  which  must  be  clearly 
averred,     (p.  196). 

8      Assvaii»siT — Promise  of  Payment, 

3uch  promise  of  payment  may  be  either  express  or  implied 
by  law.  Whether  express  or  implied,  the  averment  thereof 
m?vy  be  in  the  same  form  or  language,     (p.  196). 

Error  to  Circuit  Court,  Greenbrier  Countv. 

Action  by  William  S.  Waid  against  John  T.  Dixon.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Reversed, 

H.  L.  Van  Sickler  and  Williams  &  Dice,  for  plaintiff 
in  error. 

J.  W.  Arbuckle  and  Preston  &  Wallace^  for  defendant  in 
error. 

Dent,  Judge: 

John  T.  Dixon,  defendant,  complains  of  a  judgment  of  the 
circuit  court  of  Greenbrier  County  in  favor  of  William  S.  Waid 
for  the  sum  of  $362.50,  rendcreed  the  4th  day  of  May,  1903. 

The  first  error  relied  on  is  the  overruling  of  the  demurrer  to 
the  declaration  and  each  count  or  allegation  thereof. 

The  declaration  is  as  follows  to-wit: 

"The  State  of  West  Virginia.  In  the  circuit  court  of  Green- 
brier county,  to-wit:  Wm.  S.  Waid  complains  of  John  T. 
Dixon,  defendant,  of  a  plea  of  trespass  on  the  case,  for  this,  to- 
wit,  that  whereas,  on  the  day  of  Januar}',  1899,  the 

defendant,  John  T.  Dixon,  then  and  still  a  resident  of  the  said 
county  and  state,  was  the  owner  of  large  tracts  of  timbered  lands 
lying  in  the  counties  of  Buchanan  and  Russell,  in  the  State  of 
Virginia,  and  also  the  owner  of  a  valuable  steam  engine,  saw 
mill  and  fixtures  complete  and  ready  for  sawing  and  manufac- 
turing logs  into  lumber;  that  on  the  19th  day  of  January, 
1899,  aforesaid,  the  said  defendant  induced  said  plaintiff  io 
agree  to  go  upon  said  tract  of  land  and  saw  and  manufacture 
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all  the  logs  put  to  said  saw  mill  into  lumber,  and  entered  into 
contract  with  plaintiff  by  which  defendant  leased  or  hired 
his  said  saw  mill  and  fixtures,  engine,  &o.,  to  said  plaintiff  for 
twelve  months  at  the  price  of  eleven  hundred  dollars,  and  on 
the  same  day  the  said  defendant,  John  T.  Dixon,  through  his 
agent,  and  in  the  name  of  his  agent,  John  C.  Hunter,  entered  in- 
to a  contract  with  this  plaintiff  whereby  plaintiff  agreed  to  saw 
and  stack  all  the  oak  and  poplar  timber  bought  of  Albert  Pack, 
trustee,  and  others,  and  located  on  Oresson  Creek  in  Buckanan 
county,  Virginia,  for  said  defendant,  •  John  T.  Dixon,  at  the 
price  of  $3.50  per  M.  for  common  and  better  oak,  $2.75  for 
common  and  better  poplar  and  $1.38  for  poplar  culls  to  be 
paid  hy  the  defendant  to  the  plaintiff  ewch  month  on  the  20th 
of  the  month  following  that  on  which  the  lumber  was  sawed, 
that  said  contracts  were  made  and  entered  into  at  Bonceverte 
in  the  county  of  Greenbrier  aforesaid.  That  under  the  con- 
tract aforesaid  with  said  defendant,  the  said  steam  engine,  saw 
mill  and  fixtures  were  to  become  the  property  of  plaintiff  at 
the  expiration  of  the  said  twelve  months.  That  said  plaintiff 
in  pursuance  of  said  contract  at  great  cost  and  expense  to  him, 
went  at  once  and  took  possession  and  control  of  said  engine, 
saw  mill  and  fixtures,  and  set  the  same  as  directed  by  the 
defendant  on  defendant's  land  at  Grisson  creek,  in  the  county 
of  Buchanan  as  aforesaid  and  sawed  at  the  least  five  hundred 
thousand  feet  of  lumber  of  the  classes  and  grades  set  forth  in 
^aid  contract  and  as  ordered  and  directed  by  defendant.  That 
in  May,  1899,  plaintiff  in  pursuance  of  the  order  and  direction 
of  defendant  moved  his  said  engine,  saw  mill  and  fixtures  to 
a  second  set  on  said  land  on  Grisson^s  creek,  and  at  said  second 
set  sawed  for  defendant  at  the  least  six  hundred  thousand  feet 
of  lumber  of  the  classes  and  grades  set  forth  in  said  contract 
and  as  directed  by  the  defendant  and  at  his  request.  That  about 
the  first  of  September,  1899,  and  while  plaintiff  was  sawing  at 
said  second  set  with  hands  employed,  said  defendant  ordered  the 
sawing  to  stop,  and  the  mill  to  be  closed  for  two  months  with- 
out the  consent  and  over  his  protest  and  to  his  injury,  loss  and 
damage.  That  in  November,  1899,  the  defendant  ordered  the 
engine,  saw  mill  and  fixtures  to  be  moved  and  set  up  at  Bar- 
tontown  or  near  there.  That  plaintiff  at  heavy  costs  moted  the 
said  engine^  saw  mill  and  fixtures  in  pursuance  of  said  direc- 
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tions,  and  at  the  request  of  said  defendant,  and  set  the  same 
up  at  the  place  near  said  Bartontown,  where  he  operated  until 
April,  1900,  sawing  at  this  set  at  lest  five  hundred  thousand 
feet  of  lumber  of  the  classes  and  grades  set  fortl;  in  said  con- 
tract and  as  directed  and  requested  by  said  defendant.  That 
in  April,  1900,  at  the  request  and  directions  of  said  defendant, 
plaintiff  again  moved  said  engine,  saw  mill  and  fixtures,  at 
great  cost  and  expense  to  Hart  creek,  in  Russell  county,  Vir- 
ginia, and  then  again  set  up  the  same  at  defendant's  land, 
and  operated  until  July,  1900,  and  this  set  sawed  at  the  least 
two  hundred  and  fifty  thousand  feet  of  lumber  of  the  classes 
and  grades  named  in  said  contract,  and  as  directed  and  re- 
quested to  do  by  said  defendant.  That  at  all  of  said  sets,  and 
at  each  one  of  them,  plaintiff  sawed  the  lumber  and  trimmed 
the  same  in  a  workmanlike  manner,  and  as  required  by  his 
contract,  and  in  every  way  complied  with  his  contract,  but  the 
defendant  did  not  in  any  instance  comply  with  his  part  of  the 
contract.  Plaintiff  further  avers:  That  about  the  last  of  July, 
1900,  said  defendant  stopped  logging  the  mill  and  ordered  said 
sawing  to  stop  and  said  saw  mill  to  be  closed  down,  at  a  time 
when  plaintiff  had  men  employed  and  at  work,  without  plaintiflFs 
consent  or  agreement,  and  refused  to  allow  plaintifiE  to  complete 
the  job  at  that  set,  estimated  at  one  million  feet  of  lumber,  to 
the  great  injury,  loss  and  damage  to  plaintiff.  Plaintiff  further 
avers  that  at  the  expiration  of  the  twelve  months  set  out  in 
the  said  contract,  to-wit:  on  the  19th  day  of  January,  1900^ 
he  by  and  with  the  consent  of  said  defendant  took  complete 
possession  and  control  of  said  steam  engine,  saw  mill  and  fix- 
tures and  absolute  ownership  of  the  same.  That  when  said  de- 
fendant ordered  the  work  to  stop  and  the  mill  closed  in  July, 
1900,  he  represented  to  plaintiff  that  the  work  would 
only  be  stopped  about  two  months,  and  then  resumed,  that 
defendant  would  see  and  undertook  that  the  steam  engine, 
saw  mill  and  all  the  machinerv  and  fixtures  attached  and  be- 
longing  thereto  would  be  properly  and  safely  taken  care  of  and 
kept  in  good  condition  and  ready  for  work  when  the  work  be- 
gan at  the  expiration  of  said  two  months.  That  at  the  expira- 
tion of  said  time,  plaintiff  was  ready  to  resume  the  work  of 
sawing,  but  defendant  refused  to  permit  plaintiff  to  resunie 
work,  and  refused  to  do  anything  to  cany  out  his  part  of  the 
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contract  Plaintiff  further  avers  that  the  defendant  failed, 
neglected,  and  refused  to  furnish  plaintiff  means  to  carry  on 
his  work  of  sawing  under  the  contract  as  defendant  was  bound 
and  agreed  to  do;  and  in  consequence  of  said  neglect,  failure 
and  refusal  of  said  defendant  to  furnish  plaintiff  with  such 
means,  plaintiff  in  order  to  carry  on  the  work  for  defendant, 
was  compelled  to  seek  credit  to  meet  his  expenses,  and  to  mort- 
gage the  said  steam  engine,  saw  mill,  machinery  and  fixtures 
by  giving  deed  of  trust  thereon,  and  that  said  steam  engine  and 
saw  mill  was  sold  away  from  plaintiff  to  meet  the  debts  so  in- 
curred at  the  price  of  $300.  That  said  defendant  instead  of 
seeing  that  said  steam  engine,  saw  mill,  machinery  and  fix- 
tures was  well  cared  for  and  protected  and  kept  safe  and  in 
good  condition  as  he  agreed  to  do  he  permitted  as  plaintiff  is 
informed  John  Hunter  and  David  Gambell  to  use  and  occupy 
the  mill  and  saw  with,  and  permitted  said  engine,  saw  mill, 
machinery  and  fixtures  to  stand  out  in  the  weather  unprotected, 
so  that,  the  belting  and  many  valuable  parts  of  the  mill  and  ma- 
chinery were  carried  away,  stolen  and  destroyed,  to  such  an 
extent  that  the  whole  that  was  left  thereof  was  sold  at  said  sum 
of  $3Q0,  and  all  this  entailed  heavy  loss,  injury  and  damage 
to  plaintiff,  to-wit,  $3,000.  Plaintiff  avers  that  he  kept  and 
performed  his  contract  in  every  particular  and  was  always 
ready  and  willing  to  fulfill  his  part  of  the  contract  in  every 
particular.  That  the  lumber  he  sawed  was  taken  by  defendant 
and  placed  upon  the  market,  or  taken  into  the  possession  of 
said  defendant.  That  said  defendant  kept  monthly  estimates 
of  the  lumber,  and  although  plaintiff  sawed  nearly  two  millions 
of  feet  of  lumber  for  defendant,  defendant  has  not  settled  for 
the  same  or  accounted  to  plaintiff,  although  often  requested  to 

do  so. 

Yet  the  said  defendant  so  being  informed  of  the  amount 
and  value  of  the  lumber  sawed  by  plaintiff,  and  of  his  obliga- 
tions under  said  contract  to  plaintiff,  and  utterly  disregarding 
the  rights  of  plaintiff  in  neglecting,  refusing  and  failing  to 
furnish  plaintiff  means  to  carry  on  his  work  under  said  con- 
tract, and  in  refusing  to  permit  plaintiff  to  finish  the  job  of 
sawing  at  Hart's  creek,  and  ordering  the  work  to  stop  and  the 
mill  to  be  closed,  and  refusing  and  failing  to  allow  plaintiff  to  re- 
sume that  work  and  complete  the  job  of  rawing;  and  in  neglect- 
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ing,  failing  and  refusing,  to  look  after  and  take  care  of  said 
engine^  saw  mill,  machinery  and  fixtnres  as  he  agreed  to  do, 
and  permitting  the  same  to  be  used  and  the  belting  and  other 
parts  of  the  machinery  and  fixtures  to  be  carried  away,  stolen 
and  destroyed;  and  in  refusing  to  account  to  plaintifif  and  pay 
for  the  lumber  sawed  for  him  by  the  plaintiff;  and  in  neglect- 
ing, refusing  and  failing  to  carry  out  his  contract  and  furnish 
plaintiff  means  to  keep  up  his  work,  and  thereby  forcing  plain- 
tiff to  suffer  his  valuable  machinery  to  be  taken  from  him 
and  sold ;  and  in  depriving  plaintiff  of  the  labor  and  profits  he 
was  justly  entitled  to  poscss  and  enjoy  by  sawing  the  timber 
left  unsawod  at  Hart's  creek  when  defendant  ordered  the  work 
stopped,  but  wholly  neglected  so  to  do.     And  by  reason  of  all 
this  bad  case,  negligence  and  default  of  said  defendant,  in 
complying  with  his  contract  and   obligations  to  plaintiff,  as 
hereinbefoie  set  forth,  although  often  requested  &o  to  do,  said 
plaintiff  has  been  greatly  wronged,  and   caused  to  pay  out 
money,  and  suffer  great  injury,  loss  and  damage  to  the  said 
plaintiff    three    thousand    dollars.      And    therefore    he    sues. 
John  W.  Arbuckle,  p.  q.*' 

From  an  inspection  of  this  declaration,  it  is  impossible  to 
say  whether  the  draughtsman  thereof  intended  it  to  be  a  decla- 
ration for  trespass  on  the  case  or  trespass  on  the  case  in  assump- 
sit.    In  form  it  is  a  commingling  of  the  two  actions,  while  the 
substance  thereof  and  the  account  filed  therewith  are  proper 
only  in  an  action  of  asfmmpffit.    The  difference  between  the  two 
actions  is  that  case  is  for  damage  occasioned  by  wrongful  action 
or  negligonec,  while  assumpsit  is  damages  for  failure  to  per- 
form or  breaches  of  promises  express  or  implied  by  law.    In  the 
latter  the  promise  is  the  gist  of  the  action,  and  where  there  is 
no  promise  alleged  on  the  part  of  the  defendant  the  declaration 
is  fatally  defective,  for  it  presents  no  averment  on  which  the 
defendant  can  take  issue  by  the  plea  of  n/)n-assumpsit    2  Tuck. 
Com,,  143;  Wolf  v.  S pence,  39  W.  Va.  491,  494;  4  Minor's  In- 
stitutes, pt.  1,  p.  557;  2  Chit.  PI.  279;  1  Rob.  Forms  527;  Sexton 
T,  //or»«(>\  3  Munf.  5f^(s  Winstotis  Ex'ors.  v.  FranciscOj,  2  Wash, 
1S9;  Hi'gi;'^  rioading  and  Forms,  p.  72.  sec.  84.    It  would  have 
Kvn  a  very  easy  matter  for  the  plaintiff  to  have  made  this  dec- 
lanition  coou  in  i:,'5'fr;r:r\?i7  bv  havii^?  added  after  the  matter  of 
inducement  and  consideration  "that  by  rea^QQ  irhcrco',  the  de- 
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fenedant  became  indebted  to  and  liable  to  the  plaintiff  in  the 

sum  of  $ ,  and  being  so  indebted  he  in  consideration 

thereof  undertook  and  faithfully  promised  to  pay  the  same 
to  the  plaintiff  on  request,  yet  the  defendant,  though  often  re- 
quested, hath  not  paid  the  same,  but  refuses,  to  the  damage  of 

the  plaintiff  $ ,  and  therefore  he  pues,"  or  words  to  the 

same  effect  averring  a  promise  on  the  part  of  the  defendant. 
It  does  not  make  any  difference  whether  the  defendant  ever 
made  any  such  promise,  nor  is  it  necessary  to  prove  it.  All 
that  is  necessary  to  prove  is  a  liability  under  the  allegations  of 
the  declaration  and  the  law  implies  the  promise  if  it  is  properly 
alleged.  Nor  is  such  promise  rendered  unnecessary  by  section  29, 
ehppter  125,  Code,  for  such  section  was  not  intended  to  do  away 
with  the  common  law  forms  of  pleading  or  destroy  the  essen- 
tial characteristics  of  the  different  kinds  of  actions,  as  these 
are  highly  necessary  to  promote  the  ends  of  justice.  The  dec- 
laration being  bad  because  of  the  want  of  the  necessary  allega- 
tion of  promise  on  the  part  of  the  defendant,  the  demurrer 
thereto  should  have  been  sustained,  and  plaintiff  should  have 
been  required  to  amend  his  declaration  so  that  a  proper  issue 
thereon  could  have  been  joined.  There  is  no  mis- joinder  of  ac- 
tion for  the  plaintiff  has  the  right  to  recover  in  an  action  of  as- 
siLmpsit  for  the  various  matters  averred  in  the  declaration  when 
he  properly  t: mends  the  same  to  conform  to  an  action  of  trespass 
on  the  case  in  ass^iimpsit  or  on  promises.  This  seems  a  tech- 
nical matter  on  which  to  reverse  the  case,  but  according  to 
long  established  principles  of  law  calculated  to  promote  justice, 
and  a  fair  trial  betweeen  litigants  and  precedent  firmly  estab- 
lished, the  Court  cannot  do  otherwise. 

The  judgment  is  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  case  is  remanded  to  the  circi.it  court  with  leave  to  the 
plaintiff  to  amend  his  declaration. 

Reversed. 
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CHARLESTON. 

TiLLIS  V.  TlLUS. 

Submitted  February  9,  1904— Decided  March  1,  1904. 

1.  Divorce — Desertion. 

It  requires  willful  desertion  to  warrant  a  divorce  from  the 
bond  of  matrimony.  Willful  desertion  is  a  breach  of  matri- 
monial duty,  and  is  composed,  first,  of  a  breaking  off  of  matrt- 
monial  cohabitation;  and,  second,  an  intent  in  the  mind  to  de- 
sert. Both  must  combine  to  make  the  desertion  complete. 
Non-cohaWtation  alone  is  not  desertion,     (p.  198). 

2.  DivoRCL — Plaintiff. 

To  authorize  a  divorce  for  willful  desertion  the  plaintiflT 
bears  the  burden  of  proof,  and  the  evidence  of  such  desertion 
must  be  full  and  clear,     (p.  199). 

3.  Divorce — Competent  Evidence. 

Whether  admissions  are  competent  evidence  on  which  to 
ground  a  divorce,  or  not,  they  are  cooipetent  evidence  to  defeat 
a  divorce,     (p.  201). 

Appeal  from  Circuit  Court,  Mason  County. 

Bill  by  Smith  Tillis  against  Mary  A.  D.  Tillis.  Deereo  for 
plaintiff,  and  defendant  appeals. 

Reversed. 

W.  A.  Parsons,  Hooo  &  Kerwood,  and  W.  M.  Dtffy,  for  ap- 
pellant. 

J.  E.  Belli.r,  for  appellee. 

BR.VNNON  Judge: 

Tills  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Mason  County  granting  an  absolute  divorce  to  Smith  Tillis  from 
his  wi^'e,  !Mary  A.  D.  Tillis,  upon  a  bill  filed  by  him  charging 
her  with  abandonment,  from  which  decree  she  has  appealed. 

It  is  at  once  enough  to  reverse  the  decree  to  say  that  the  evi- 
dence fails  to  show  a  material  element,  that  is,  willful  abandon- 
ment. It  is  of  the  very  core  of  such  a  case  to  show,  not  merely 
that  the  wife  went  away  from  home,  as  that  is  only  one  element 
or  circumstance  of  the  case,  but  it  must  be  shown  that  she  ceased 
cohabitation  with  willful  design  and  intent  to  desert  her  hus- 
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band.  Both  facts  must  be  shown.  Willful  desertion  cannot  be 
inferred  from  the  fact  that  the  parties  do  not  live  together. 
Mere  cessation  of  cohabitation  is  not  enough.  BurJc  v.  Burk, 
21  W.  Va.  445.  The  words  of  the  Code,  chapter  64,  section  5, 
giving  this  '^ause  of  divorce  give  it  "where  either  party 
willfully  abandons  or  deserts  the  other  for  three  years."  This 
shows  there  irust  bo  the  intent  to  finally  desert.  I  may  fairly  say 
that  the  plaintiff's  case  rests  only  on  his  own  evidence,  and  that 
is  too  short. 

He  says  that  they  lived  together  in  Mason  County,  but  had 
not  lived  together  for  four  years,  and  being  asked  why,  he 
answered:  "Because  I  considered  it  an  utter  impossibility 
on  account  of  the  disposition  and  temper  of  the  woman  to  live 
together  agreeably."  The  question  was  then  propounded,  "Do  I 
understand  bv  vour  answer  that  she  has  abandoned  and  deserted 
vou?"  He  answered,  "Yes,  sir.  She  left  Mason  County  in 
November,  1898,  and  moved  her  goods  and  chattels  to  Jackson 
Countv." 

Now,  this  shows  rather,  from  his  own  lips,  that  he  abandoned 
her,  than  that  she  abandoned  him.  At  any  rate  it  utterly  fails 
to  show  willful,  intentional  abandonment,  giving  it  the  most 
favorable  construction  for  the  plaintiff.  His  evidence  shows 
merelv  his  assertion  that  his  wife  had  abandoned  him,  his  mere 
op'r.ion  of  the  character  of  her  actions,  without  facts  or  circum- 
stances to  explain  why  she  went  to  Jackson  County  or  give  cast 
to  her  act  in  so  doing.  Why  she  left  he  does  not  say,  nor  for  what 
cause.  Perhapp  his  wrong  caused  her  to  leave.  He  ought  to  show 
that  she  did  wrong  in  leaving,  and  make  her  act  unjustifiable  and 
vindicate  himself  from  blame.  His  failure  as  a  witness  to  do  so  is 
significant.  There  is  absolutely  no  evidence  given  by  the  plain- 
tiff to  show  willful  design  to  desert.  His  case  signally  fails  to 
show  this  cardinal  element.  It  does  show  that  she  left  home  and 
moved  to  Jackson  County  and  there  resided;  it  does  show  a 
cessation  of  matrimonial  cohabitation,  but  willful  abandonment 
is  not  shown,  and  that  is  the  very  cause  on  which  alone  the 
statute  grants  the  divorce.  The  law  and  moral  and  religious 
sentiment  of  the  country  do  not  favor  divorce,  and  as  Judge 
JoHXSoy  said  in  Burk  v.  Burk,  "The  bonds  of  matrimony  should 
never  be  dissolved,  unless  for  the  most  cogent  legal  reasons 
made  clearl)  to  appear.''     Full  proof  is  required.     2  Bishop 


200  TiLLis  V.  TiLLis.  [55 

on  Marriage,  Divorce  and  Separation,  section  762.  Turning  to 
the  evidence  of  the  defendant,  she  swears  that  when  she  was 
sick  and  was  merely  able  to  sit  up  when  helped  to  a  chair,  her 
huf?band  told  her  that  he  was  going  to  Say  re's  after  his  son  to  get 
him  back  in  school,  leaving  her  with  not  over  a  gallon  of  flour 
and  not  over  two  gallons  of  meal,  and  some  eight  or  ten  bushels 
of  corn  in  the  ear,  and  without  a  bit  of  lamp  oil  for  light,  and 
when  she  could  not  wait  on  herself.  He  said  he  was  coming 
back  as  soon  cs  h?  could  get  back,  but  the  says  he  never  returned 
again,  and  refused  to  live  with  her  or  support  her.  He  admits 
that  he  lived  with  his  i?on-in-law.  She  savs  that  there  was 
never  anv  trouble  between  them.  She  swears  that  in  about 
throe  weeks  after  he  left  her,  she  went  to  him  at  Bud  Conley's 
and  cried  and  begged  him  to  come  back  and  live  with  her,  and 
told  him  that  if  she  had  said  or  done  anything  wrong  she  begged 
him  to  forgive  her  and  come  back,  and  that  he  told  her  she  had 
never  said  or  done  anything  that  was  hard.  He  said  that  '*he 
had  left  and  that  was  all  that  there  was  of  it,  that  he  left  just 
because  he  left.^'  She  says  he  refused  all  support  to  her.  This 
is  the  woman's  version  under  oath,  and  if  it  comes  from  an  inter- 
ested part},  I  respond  that  her  version  is  entitled  to  as  much 
credit  as  is  Lis,  and  the  burden  is  on  him  to  prove  his  case. 
And  it  is  liere  very  important  to  say  that  he  never  went  upon 
the  stand  to  deny  her  statement.  A  son  of  hers  by  a  former 
marriage  was  present  at  this  interview,  and  swears  that  she 
asked  him  if  she  or  her  children  had  said  anything  causing  him 
to  leave,  and  he  said  no;  and  she  asked  him  why  he  left,  and  he 
said  just  because  he  wanted  to  leave.  The  son  swears  that  he 
askod  Tillis  to  come  back,  and  tliat  he  declared  that  he  never 
intendod  to  do  so,  and  that  he  told  the  son  to  take  his- mother 
away.  The  son  swears  that  his  mother  was  clinging  to  her  hus- 
band, and  that  her  husband  shoved  her  away,  got  on  his  horse 
and  ran  his  horse  nearly  to  the  top  of  the  hill,  the  woman  fol- 
lowing him  part  of  the  way,  and  fell  in  the  road  under  her 
excitement,  and  that  Mrs.  Conley.  helped  to  take  her  home.  H. 
E.  Greer  swears  that  he  met  Tillis  in  the  road  shortlv  after 

w 

Tillis  left  his  wife,  and  he  told  Tillis  that  he  had  heard  that 
Tillis  hnd  left  his  wife,  and  said  to  him  that  he  thought  he  had 
done  wi-ong,  and  had  better  go  back,  and  that  he  had  left  the 
woman  in  bad  shape  and  circumstances,  and  Tillis  said  he  bad 
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left  with  the  intention  of  not  going  back,  and  would  not  go 
back.  Mrs.  Bhesa  Greer,  a  school  teacher,  swears  that  Mrs. 
Tillis  sent  for  her  and  requested  her  to  write  a  letter  to  her  hus- 
band requesting  him  to  come  back  home,  and  she  wrote  the  let- 
ter. Another  witness  swears  that  Tillis  stated  to  him  that  he 
had  no  grounds  on  which  to  bring  a  suit  for  divorce,  and  re- 
questi^d  the  witness  to  go  to  see  his  wife  and  get  her  to  apply  for 
a  divoice,  and  said  that  he,  Tillis,  would  bear  her  expenses  and 
pay  all  the  cost,  and  that  he  would  make  a  statement  before  the 
court  that  he  would  not  live  with  or  support  her,  and  that  that 
would  get  a  divorce.  Tillis  came  back  on  the  witness  stand  to 
moot  this  evidence  of  Xicholas  King.  At  first  he  denied  King's 
evidence,  but  on  cross-exfimiration,  while  denying  such  conver- 
sation at  the  two  points  named  by  King,  he  admitted  an  import- 
ant fact  in  these  words:  "I  did  tell  Nicholas  King  that  if  she 
would  go  ahead  and  apply  for  a  divorce  that  I  would  pay  the 
expenses,  but  I  did  not  tell  him  I  knew  I  had  no  grounds." 
Thus,  it  is  clearly  proven  that  Tillis  wanted  a  divorce,  and 
clearly  proven  that  he  abandoned  his  wife.  The  evidence 
clearly  shows  that  he  abandoned  his  wife.  Admissions  from  his 
own  lips  clearly  prove  it.  Whatever  constructions  may  be  j)rop- 
erly  put  on  the  language  in  section  8,  chapter  64  of  the  Code, 
that  '"the  cause  shall  be  hoard  independently  of  the  admissions 
of  either  party  in  the  pleading  or  otherwise";  whatever  we  may 
think  of  the  correctness  of  the  case  of  Barley  v.  Bmley,  21  Grat. 
43,  holding  that  said  "itatute  does  not  render  admissions,  except 
bv  co'lnsion,  incompetent  evidence  on  which  to  obtain  a  divorce, 
wc  cannot  question  th«'ir  admissibility  as  evidence  to  di^feat  a 
divorce.  *'Tn  a  suit  for  divorce  the  admissions  of  the  plaintiff 
are  competent  evidcncr  to  support  the  averments  of  the  answer." 
CralU  Y.  Crdlle,  '<l>  Va.  182.  Tt  is  plain  that  we  must  reverse 
the  dtxTce  and  dismiss  the  bill. 

Reversed. 


202  Payne  v.  Staunton.  [55 

CHARLESTON. 


gg  ^  Payne  v.  Staunton. 

655    680 
•55    089 

STm  Submitted  November  16,  1903. — Decided  March  1, 1904. 

eO  213  '  ^ 

1.  Elections — Poll  Books — County  Clerk. 

Poll-books  of  a  special  election  under  a  special  act  of  the 
Legislature  deposited  in  the  office  of  the  clerk  of  a  county 
court  are  public  papers  or  documents  under  sections  3  and  5 
of  chapter  117.  Code,  and  the  clerk  is  under  duty  to  allow  in- 
spection of  them  under  proper  circumstances  to  a  person 
interested  in  them,  though  such  special  act  be  unconstitutional, 
(p.  204). 

2.  County  Clerk — Public   Records — Mandamus, 

Several  persons  who  make  common  application  to  a  clerk  of 
a  county  court  for  inspection  of  public  records,  and  are  refused 
it,  if  entitled  to  such,  inspection,  may  unite  in  mandamus  to 
compel  such  inspection,     (p.  208). 

3.  County  Clsrk — Records. 

A  clerk  of  a  county  court  has  such  interest  as  entitles  him 
to  refuse  an  inspection  of  records  in  his  office  when  such  in- 
spection is  not  called  for  by  law.     (p.  209). 

4.  Ministerial  Officer — Unconstitutional  Act. 

Ministerial  Officer.  Can  he  refuse  to  perform  an  act  required 
by  an  unconstitutional  statute  before  it  has  been  judicially 
declared  invalid?     (p.  210). 

5.  Mandamus — Interested  Persons. 

A  pecuniary  interest  in  an  individual  in  the  act  sought  to 
be  compelled  by  mandamus  must  exist  to  maintain  it     (p.  210). 

6.  Mandamus — Common  Interest. 

One  or  more  individuals  may  maintain  mandamus  to  compel 
the  doing  of  an  act,  in  which  the  public  at  large,  Including 
them,  have  a  common  interest,     (p.  211). 

7.  Public  Rkcords. 

Inspection  of  records  and  papers  in  a  county  clerk's  office  is 
not  a  right  vested  in  every  person  or  under  all  circumstances. 
The  person  asking  it  must  have  an  interest  in  the  record  or 
paper  of  which  inspection  is  sought  and  the  inspection  must 
be  for  legitimate  purpose,     (p.  212). 

8.  Mandamus— Pw&Iic  Records— Interested  Persons. 

Mandamus  will  not  lie  to  compel  inspection  of  records  by  a 
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private  Individual  for  the  sole  purpose  of  learning  evidence  for 
the  institution  of  criminal  prosecution,     (p.  214). 

Error  to  Circuit  Court,  Kanawha  Comity. 

Action  by  J.  M.  Payne  and  others  against  E.  W.  Staunton, 
county  clerk.    Judgment  for  defendant.    Plaintiffs  bring  error. 

Affirmed. 

Linn,  Byrne  &  Cato,  P.  G.  Walker,  and  A.  Burlew,  for 
plaintiffs  in  error. 

MoLLOHAN,  McClintic  &  Mathews,  for  defendant  in  error. 

Bbannon,  Judge  : 

The  Legislature  of  1903  passed  chapter  59  *%  authorize  the 
county  court  t)f  Kanawha  county  to  fund  the  indebtedness  of 
said  county  by  issuing  its  bonds,  and  to  authorize  a  special  elec- 
tion for  that  purpose.^^  Under  that  act  an  election  was  held  upon 
the  question  whether  bonds  should  be  issued,  and  the  returns  of 
the  election  were  made  and  canvassed,  and  the  result  ascertained, 
and  tbe  poll  books  and  ballots  were  returned  to  the  office  of  the 
clerk  of  the  county  court.  J.  M.  Payne  and  others  applied  to  E. 
W.  Staunton,  clerk  of  the  county  court,  to  be  allowed  to  inspect 
the  poll  books  of  said  election  for  all  the  precincts  of  the  county 
but  he  refused  to  do  so. 

Then  thev  demanded  that  said  clerk  made  them  certified 
copies  of  certain  ones  of  said  poll  books,  offering  to  pay  for 
them,  but  Said  clerk  refused  to  make  such  copies.  Then  said 
Pa\ne  and  oihers  applied  to  the  circuit  court  of  the  county  by  pe- 
tition for  a  wimdarrms  to  compel  the  clerk  to  allow  them  to  in- 
spect said  poll  books,  and  to  make  such  copies  as  they  should  re- 
quire. An  alternative  mandamus  was  awarded,  and  upon  its  re- 
turn Staunton  demurred  to  it  and  moved  to  quash  the  alternative 
mandamus,  and  the  court  gave  judgment  sustaining  the  demurrer 
to  the  petition,  and  quashing  the  alternative  mandamus,  and 
from  this  iudgment  the  plaintiffs  sued  out  a  writ  of  error. 

One  defense  made  by  Staunton  is,  that  the  poll-books  are  not 
records  or  papers  contemplated  and  provided  for  in  section  5, 
chapter  117,  Code,  providing  that  "the  records  and  papers  of 
every  court  shall  be  open  to  the  inspection  of  any  person,  and  the 
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cl^rk  ar^Ii,  w?.en  i»<^-:r^i.  f:LiT:i=rL  cori^  thereof."  The  reason 
fr.'^f'Ti  for  2':'';h  d-r.lal  of  the  z>^\lc  character  of  these  p<jll-books 
i.^  ^r.hl  th-',  art  of  tr.e  I>z--^li:-re  un  ler  which  the  election  was 
h'.'i  v>>>a.i''-  Art.  ^.  se<t.oc  or%  of  t>.e  ccn^rirxirion  prohir-itiag 
^y-f'.Ai  or  lo^-.al  l^gl.-Iitlon  :n  certiin  ca^es.  Staunton  claims  that 
th- Vf  fK^n-W*k3  are  not  more  than  wiste  paper  in  his  office,  and 
that  no  duty  re?t3  nj/on  him  to  allow  in.-pection  or  make  copies 
of  th^im,  because  of  the  unconftitutionalitv  of  the  act.  We  will 
not  pa.a^i  upon  the  validity  of  the  act,  because  we  do  not  find  it 
irr.o^  rative  uT>on  u«  to  do  so.  In  deference  to  the  Lc^rlslature,  it  is 
^verj'when:  held  by  the  courts  that  enur.s  will  not  pass  upon  this 
fyu'^X'ion,  unlf^s  a  decision  upon  that  vrry  point  is  necessary  to 
^},f'  d't'-rrni nation  rif  the  case.  Edg^^ll  v.  Conauray,  24  W.  Ya- 
717.  Even  if  we  say  that  the  act  is  open  to  such  objections,  still 
we  hold  that  \h(:^c  poll  books  are  public  papers  on  file  in  a  public 
ofTiee  Bubjeft  to  inspection,  for  the  purpose  of  this  case;  they  are 
nu('}i  pro  ha/;  tire.  It  is  of  primary  import  that  public  records 
and  papers  shall  be  of  ready  access  to  the  public,  and  we  must  be 
rr-liH'tant  lo  dfclarc  that  a  custodian  of  them  can  restrict  this 
ri//ht  inriorpcraicd  in  the  cited  provision  of  the  Code.  We  must  be 
mIow  to  announce  that  a  clerk,  whose  duties  as  to  their  inspection 
and  making  copies  of  them,  are  purely  ministerial,  not  discre- 
tionary, can  apsumc  the  dangerous  power  to  hold  an  act  of  the 
Tj(  ^^'JHlatur  invalid  and  for  that  reason  deny  to  citizens  the  right 
to  inKp''ct  papers  deposited  in  his  office  and  custody  only  for 
prcKcrvation  and  pui)lic  inspection  and  use  because  merely  they 
orii^'inatcd  iindcr  sucli  a  statute.  We  do  not  say  that  any  and 
every  pajxT  ha[)p('ning  to  be  in  the  clerk's  office  is  official,  or  that 
any  but  Ic^^nlly  public  ones  give  the  right  to  inspection;  but 
that  it*  not  the  case  in  this  instance.  These  election  papers  have 
higher  character.  Tlio  election  was  held,  the  returns  made,  the 
reHuU  canvassed  and  declared  and  the  poll-books  put  in  the 
keeping  of  the  clerk  in  the  public  office  under  color  of  law ;  they 
were  actually  in  the  office.  Section  3,  chapter  117,  Code,  says, 
"all  papers  returned  to,  or  filed  in  the  clerk's  office  shall  be  pre- 
served therein  until  legally  delivered  out.*'  This  only  requires 
that  tliey  bo  "returned  to  or  filed  in"  the  oflBce.  It  does  not 
draw  the  refined  distinction  that  those  filed  under  valid  law  are 
to  be  preserved,  while  those  filed  under  an  act  turning  out  to  be 
unconstitutional,  though  filed  under  color  of  law,  are  simply  re- 
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fuse  or  waste  in  the  office.  Could  they  be  thrown  in  the  street, 
or  altered  or  burned  by  the  clerk  with  impunity  ?  If  citizens  fa- 
vorable to  or  against  the  bonds,  believing  a  recount  would  sustain 
or  defeat  the  proposition,  should  ask  inspection  prior  to  de- 
mand of  recount,  could  they  not  lawfully  do  so  ? 

A  question  of  great  practical  importance  comes  up  in  this 
case.  Can  a  clerk  asked  to  do  a  ministerial  act  refuse  on  the 
ground  that  the  statute  under  which  he  is  asked  to  do  that  act  is 
unconstitutional  ?  Can  he  say  that  the  Legislature  has  violated 
the  constitution  before  the  statute  has  been  judicially  declared 
void  ?  Merrill  on  Mandamus,  section  65  says :  *'But  the  courts 
will  not  consider  the  constitutionality  of  a  law  in  a  mandamus 
proceeding  a1  the  instance  of  a  ministerial  officer.  If  he  should 
be  allowed  to  question  the  law  of  the  land,  the  operations  of 
the  government  would  be  thwarted  and  great  confusion  would 
result.  If  the  law  is  void,  the  parties  can  appeal  to  the  courts 
for  further  protection.  A  mandamus  will  not  be  issued  to  com- 
pel the  granting  of  a  license  under  a  law  for  a  reason  which,  if 
valid,  shows  the  law  itself  to  be  unconstitutional."  Not  much 
consistency  or  clear  guidance  is  there  in  that  section.  Merrill 
cites  Smyth  v.  Fitcamb,  31  Me.  272,  holding  that  a  ministerial 
officor,  collecting  and  disl)ursing  revenue,  has  no  right  to  with- 
hold performance  of  ministerial  acts,  prescribed  by  law,  merely 
because  possibly  the  law  may  be  unconstitutional.'*  He  cites 
People  V.  Soloman,  64  111.  39.  In  it  an  assessor  refused  to  assess 
certain  taxes  on  the  ground  that  the  law  was  invalid.  The  law 
was  held  valid ;  but  the  court  broadly  states  the  law  to  be  that 
a  ministerial  officer  cannot  be  allowed  to  decide  upon  the  valid- 
itv.  'It  is  the  dutv  of  a  ministerial  officer  to  obev  an  act  of  the 
Legislature  directing  his  action,  not  to  question  or  decide  upon 
its  validity,"  the  court  said.  The  fully  considered  case  of  State 
ex  reh  v.  Auditor,  47  La.  Ann.  1679,  holds,  even  against  the 
State  Auditor  and  Treasurer  refusing  to  pay  money  under  a 
statute  allowing  it,  that  "Executive  officers  of  the  State  govern- 
ment have  no  authority  to  decline  performance  of  purely  minis- 
terial duties  imposed  upon  them  by  a  law,  on  the  ground  that  it 
contravenes  the  constitution.  Laws  are  presumed  to  be  and  must 
be  treated  and  acted  upon  by  subordinate  executive  officers  as 
constitutional  and  legal  until  their  unconstitutionality  has  been 
judicially  established/*    For  the  double  purpose  of  showing  that 
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these  poll-books  are,  for  the  matter  involved,  public  papers  prop- 
erly in  the  office,  and  also  the  holding  that  a  ministerial  officer 
cannot  refuse  to  file  them  because  in  his  opinion,  the  act  under 
which  an  election  is  held  is  unconstitutional,  I  refer  to  Franklin 
Co,  V.  State,  20  Am.  &  Eng.  Corp.  Cases,  60,  (24  Fla.  55).    The 
syllabus  says:    "A  statute  which  requires  inspectors  to  canvass 
votes  of  an  election  and  make  return  to  the  county  commission- 
ers imposes  upon  such  commissioners  the  duty  of  receiving  and 
keeping  the-  returns  in  their  official  custody,  as  records.    Neither 
the  constitutionality  of  such  statute  nor  the  legality  of  the 
election  heid  thereunder  can  be  considered  by  the  commissioners 
officially ;  nor  can  the  same  be  raised  by  them  as  ground  for  not 
performing:  such  duty  in  a  mandamus  brought  to  compel  its  per- 
formance.'^    In  Staite  v.  Commissioners,  18  Nebraska  506,  a 
mandamus  issued  to  compel  commissioners  to  call  an  election,  the 
court  refusing  to  pass  on  the  validity  of  the  act,  saying  that  the 
presumption  is  in  favor  of  the  validity  of  a  statute,  and  that  it 
is  the  duty  of  all  ministerial  officers  to  obey  it  until  it  is  declared 
invalid.    There  the  court  by  m,cmdamus  compelled  an  act  going 
straight  to  the  enforcement  of  the  statute.     The  presumption 
that  a  statute  is  valid  always  operates,  just  how  far  is  not  clear. 
Some  courts  say  that  it  operates  until  it  is  judicially  declared  to 
be  void.    The  expression  in  point  2  in  State  v.  Buchanan,  24  W. 
Va.  312,  has  this  import.    It  is  a  very  grave  assumption  of  power 
for  an  officer  exercising  ministerial  functions  to  say  that  the 
highest,  tho  sole,  law-making  power  has  violated  the  constitution 
and  he  will  therefore  disobey  its  will.    Great  confusion  and  dis- 
order might  ensue  from  the  exercise  of  such  power.    It  should 
rarely  be  exercised — very  prudently — only  in  plainest  cases.    I 
do  not  think  that  mandamus  will  go  to  compel  an  officer  to  do 
an  act  goirg  directly  to  execute  an  invalid  statute.    I  do  not  see 
tlijit  a  court  will  take  affirmative  action  to  enforce  it.    But  this 
is  not  a  mandamus  to  enforce  the  statute.    It  is  not  to  compel 
officers  to  hold,  return,  declare  the  result  of,  or  issue  bonds 
under,  the  statute.    The  demand  upon  the  clerk  did  not  call  for 
an  act  on  his  part  to  enforce  the  statute  in  question ;   it  was 
made  under  the  Code,  section  given  above,  allowing  inspection 
and  copies,  and  the  contested  statute  does  not  enter  into  the 
matter,  except  from  the  fact  that  the  documents  were  created 
under  it.    And  the  poll-books  did  not  go  to  the  enforcement  of 
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that  statute,  as  they  were  to  he  used  only  as  evidence  to 
punish  frauds  in  elections.  So,  the  court  was  not  asked  to 
enforce  the  statute  condemned  as  invalid.  In  support 
of  the  position  that  mandamus  will  not  be  awarded  to  compel  the 
direct  enforcement  of  a  statute  against  the  constitution  it  may 
be  useful  to  give  some  cases.  A  mandamus  was  sought  to  com- 
pel a  town  clerk  to  assess  a  tax;  but  the  court,  holding  that  the 
statute  commanding  it  was  unconstitutional,  it  was  refused. 
State  V.  Tappan,  29  Wis.  6G4^.  A  statute  required  supervisors  to 
divide  counties  into  districts.  Mandamus  refused  to  compel 
them.  Van  Horn  v.  State,  46  Neb.  62.  Mandamus  refused  to 
compel  canvassing  board  to  count  ballots  as  directed  by  the 
statute.  Ma^nard  v.  Board,  84  Mich.  288,  (11  L.  R.  A.  332). 
Mandamus  refused  to  compel  controller  to  draw  warrant  to  pay 
a  demand  allowed  by  a  statute.  Paity  v.  Colgan,  97  Cal.  251. 
Mandamus  refused  to  pay  bond.  Brandenstein  v.  Hoke,  101  Id, 
131.  MamdamiLS  refused  to  compel  payment  of  judge's  salary. 
Madamount  v.  Dinie,  6  N".  Dak.  278.  So  to  compel  issue  of 
town  bondrf  to  build  a  railroad.  People  v.  Bachellor,  68  N.  Y. 
App.  128.  These  are  the  cases  where  mandamus  would  operate 
directly  to  execute  the  unconstitutional  law.  For  this  reason  I 
do  not  doubt  the  text  of  19  Am.  &  Eng.  Ency.  L.  (2nd  ed.)  1090, 
that  "it  is  the  prevailing  rule  that  ministerial  officers  charged 
by  a  certain  act  with  a  duty  may  urge  the  unconstitutionality  of 
the  act  as  a  defense  to  mandamus  to  compel  them  to  perform  the 
duty."  An  oflBcer  surely  can  refuse  to  do  an  act  not  imposed 
upon  him  as  a  duty  by  law.  **An  unconstitutional  act  is  not  a 
law;  it  confers  no  right;  it  imposes  no  duty ;  it  affords  no  pro- 
tection ;  it  creates  no  office ;  it  is,  in  legal  contemplation,  as  inop- 
erative as  though  it  had  never  been  passed."  Norton  v.  Shelby 
Conjnty,  118  U.  S.  425.  Though  in  1813  in  Cusfis  v.  Lane,  3 
Munf.  579,  the  eminent  Judge  Roane  said  that  it  was  a  grave 
question  whether  action  would  lie  against  an  officer  acting  in 
obedience  to  a  legislative  act  found  to  be  in  conflict  with  the 
constitution,  it  is  at  this  day  fully  settled  that  such  an  act  is  no 
law  and  affords  no  protection  to  a  ministerial  officer  for  an  act 
doing  harm  to  another.  Norton  v.  Shelby  County,  118  IT.  S.  425; 
Mechen  on  Pub.  Offices,  section  662 ;  Fisher  v.  McGirr,  61  Am. 
D.  381 ;  23  Am.  &  Eng.  Ency.  L.  369,  (2nd  ed.)  "When  an  act  is 
adjudged  to  be  unconsititutional^  it  is  as  if  it  never  bad  been. 
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Eights  cannot  be  built  up  under  it;  contracts  which  depend 
upon  it  for  their  consideration  are  void ;  it  constitutes  a  protec- 
tion to  no  one  who  has  acted  under  it,  and  no  one  can  be  pun- 
ished for  having  refused  obedience  to  it  before  the  decision  ^.r.s 
made/^  Cooley,  Con.  Lim.  259,  (7th  ed.).  It  would  seem  to  be 
logical  and  just  that  an  officer  has  right  to  refuse  to  act  under  a 
void  statute  on  the  principle  of  self  preservation.  But  in  so 
doing  he  acts  at  his  peril ;  for  if  he  is  mistaken,  he  is  liable  for 
non-feasance  of  duty.  "If  it  is  unconstitutional  no  one  is 
obliged  to  obey.  If  constitutional  it  binds  every  one  to  obedience. 
Disobedience  on  such  ground  is  always  at  the  peril  of  the  party 
disobeying  whether  a  private  individual  or  a  public  officer." 
Clark  V.  Miller,  54  N".  Y.  528.  As  he  cannot  be  compelled  to  act, 
cannot  be  sued  or  punished  for  not  acting,  it  foUqws  that  he  may 
refuse  to  do  an  act  under  a  void  statute.  The  case  of  the  Stai^ 
V.  Butler,  77  S.  W.  560,  is  a  well  consi'dered,  elaborate  case,  based 
on  this  principle.  An  indictment  was  found  against  a  person 
for  attempt  to  bribe  an  officcer  to  vote  in  a  certain  way  in  dis- 
charging a  duty  under  a  city  ordinance,  and  the  Supreme  Court 
of  ^Missouri  held  the  ordinance  void,  and  that  it  imposed  no  legal 
duty,  and  therefore  there  could  be  no  bribery  to  do  the  act. 
Tinder  this  doctrine  I  would  hold  that  if  the  duty  asked  of 
Staunton  went  to  execute  the  act,  and  if  the  act  were  void,  he 
could  not  be  compelled  to  perform  it. 

It  is  contended  by  Staunton  that  the  plaintiffs  cannot  join  in 
a  mandamys ;  tnat  each  individual  has  n  separate  right,  not  joint, 
and  cites  13  Ency.  PI.  &  Prac.  645,  reading:  "Those  who  have  a 
common  and  joint  interest'^  may  join  in  mandamus,  and  should 
join.  Without  strain,  it  may  be  said  that  all  citizens  have  a 
common  interest  in  seeing  that  records  in  a  clerk's  office  are  pre- 
served and  that  proper  inspection  be  granted,  as  it  is  that  the 
county  be  supplied  with  a  court  house.  Is  this  not  a  matter  of 
common  public  right,  and  may  not  citizens  unite  to  vindicate  it  ? 
But  these  plaintiffs  united  in  a  demand  for  inspection ;  the  de- 
mand was  joint;  the  refusal  to  all  in  common;  the  wrong 
done,  one  single  wrong  to  all  alike. 

The  plaintiffs  say  that  Staunton  could  not  refuse  them  in- 
spection because  he  has  no  such  pecuniary  interest  as  will  enable 
him  to  i^ise  the  question  of  the  constitutionality  of  the  act  of 
the  Legislature,  and  this  upon  the  legal  principle  that  courts  do 
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not  hear  "an  objection  made  to  the  constitutionality  of  an  act  by 
a  party  whose  rights  it  docs  not  effect,  and  who  has  therefore  no 
interest  in  defeating  it."  Cooley  Con.  Lim  232;  Lampsell  v. 
Bell  180  U.  S.  276;  6  Am.  &  Eng.  Ency.  L.  1080.  The  plain- 
tiffs say  that  all  Staunton  had  to  do  was  to  keep  the  records  and 
allow  inspection,  and  make  copies  for  pay.  So  Judge  Johnson 
remarked  of  the  assessor  in  St(de  v.  Buchanan,  24  W.  Va.  375. 
But  it  doe^  not  strike  me  that  an  officer,  as  regards  his  individ- 
ual interest,  is  compelled  to  spend  time  and  labor  to  do  a 
thing  which  the  law  does  not  impose  upon  him  as  a  duty.  He 
has  an  actual,  we  may  say  valuable  or  pecuniary  interest  in  re- 
sisting. But  then  many  cases,  several  cited  above,  allow  an 
officer  called  on  to  exercise  his  office  to  resist  mandamus  by 
pleading  the  constitution  against  the  statute.  He  is  actually 
interested  in  the  matter. 

We  now  encounter  a  question  raised  by  Staunton's  demurrer 
to  (he  petition  and  motion  to  quash  the  mandamus  nufi,  which 
question  is,  whether  the  plaintiffs  present  to  the  court  such 
interest  in  the  documents  and  purpose  in  their  inspection  as  en* 
titles  them  to  inspection'  and  mandamm  to  secure  it.     "The 
remedv  bv  manda^mus  is  restricted  to  cases  where  the  relator  is 
deprived  of  some  pecuniary  right."    "A  mere  abstract  right,  un- 
attended by  any  substantial  benefit  to  the  relator,  will  not  be 
enforced  by  mandamus."    19  Am.  &  Eng.  Ency.  L.  (2nd  ed.) 
881,  758.    "To  maintain  his  mandamus  in  such  a  case  (private 
right)  the  relator  must  show  some  personal  or  spcH'iil  interest 
in    the  nmtter.''     Merrill  on  Mandamus,  section  2 '2 8.      As  to 
the  privat?  individual  right  of  the  plaintiffs.    The  election  was 
over.    They  do  not  say  that  its  result  was  unsatisfactory,  or  that 
it  had  been  falt^clv  det-lared,  or  that  thc^v  soiiirht  bv  rcH'ount  or 
contest  to  change  it,  or  that  they  had  been  denied  their  votes, 
or  that  the  election  had  already  prejudiced  them,  or  tliat  they 
were  harmed.     They  do  not  point  out  how  they  a?  individuals 
had  any  pecuniary  interest,  or  sought  by  the  documents  to  vindi- 
cate such  interest.     Thev  do  not  sav  that  thev  had  suffered  or 
would  suffer  a  penny^s  loss  because  of  the  election,  or  that  they 
had  been,  or  would  be  detrimented  thereby.     Therefore,  as  in- 
divi duals,  they  show  no  actual  interest  or  loss  or  damaged  right 
to  he  vindicated  bv  the  inspection  of  tlie  writ.  Thev  sav  th(*v  are 
citizens,  voters  and  taxpayers  of  the  county ;  but  it  is  not  seen 
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that  the  fact  gives  them  any  individnal  right  over  perEons  not 
such  asking  inspection  of  records.  Could  they  sustain  an  action 
against  Staunton  for  damages?    They  could  not. 

Can  the  plaintiffs  sustain  their  case  upon  the  theory  that  they 
represent  and  seek  to  vindicate  the  public  right?  They  do  not 
sue  for  themselves  and  others,  but  only  as  themselves  citizens, 
taxpayers  and  voters.  Where  a  clear  public  right  common  to 
the  community  at  large  is  wronged  and  calls  for  vindication, 
some  cases  hold  that  it  must  bo  done  by  the  public  officer,  others 
that  citizens  may  do  so.  13  Ency.  PI.  &  Prac.  630.  Merrill  on 
Mandamus,  section  230  says:  "The  great  weight  of  American 
authority  is  to  the  effect  that  where  relief  is  sought  in  a  pub- 
lic matter  or  a  matter  of  public  right,  the  people  at  large  are 
the  real  party,  and  any  citizen  is  entitled  to  a  writ  of  mandamus 
to  enforce  the  performance  of  a  public  duty.^'  This  is  likely  the 
true  rule,  as  otherwise  often  the  public  interest  would  deeply 
suffer.  On  this  theory  this  Court  has  entertained  mandamus 
to  compel  building  of  a  bridge,  a  court-house,  and  to  declare  the 
result  of  an  election  upon  change  of  county  seat.  Dooliitle  v. 
County  Court,  28  W.  Va.  158;  Broidh  v.  Randolph  Couniy,  45 
Id.  727;  State  v.  Cminty  Court,  47  Id,  672;  Morgan  v.  Wetzei 
County,  53  Id.  372,  (44  S.  E.  182).  Though  not  cases  of  m^an- 
damus,  as  showing  that  citizens  have  such  interest  as  ^lables 
them  to  prosecute  proper  proceedings  in  public  matters,  I  refer  to 
Osborne  v.  Staley,  5  W.  Va.  85;  Hamilton  v.  County 
Court,  38  Id.  71,  and  citations;  Welch  v.  County  Court,  29  Id, 
63 ;  Davis  v.  Brown.,  46  Id.  716. 

Conceding  the  right  of  citizens,  taxpayers  and  voters  to  judi- 
cial process  to  defend  or  promote  the  public  weal  or  fnterest,  still 
what  is  the  public  interest  in  this  case  that  is  to  be  defended, 
promoted,  eslablished?  The  election  over;  no  recount  aaked; 
no  objection  made  to  its  result;  no  future  public  interest  to  be 
advanced  by  interference  with  it.  The  petition  says  the  proposi- 
tion to  issue  bonds  was  defeated ;  and  it  is  not  proposed  to  con- 
test that  result.  That  is  ended.  The  petition  proposes  to  do 
nothing  whatever  to  effect  that  election  or  any  right  dependent 
upon  or  arising  from  it.  That  petition  sets  forth  only  one  pur- 
pose in  view.  It  says  that  in  certain  precincts  frauds  and  irreg- 
ularities were  committed  by  the  officers  of  the  election,  in  con- 
ducting it  and  declaring  its  result,  that  persons  were  recorded  aa 
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voting  who  did  not  vote,  and  that  the  oflScers  ''stuffed'*  and 
"padded**  the  ballot-boxes,  as  would  be  shown  by  the  poll-books ; 
and  that  inspection  and  copies  of  them  were  sought  in  order  to 
know  whether  such  officers  had  honestly  and  lawfully  performed 
their  duties,  and  for  the  purpose  of  instituting  criminal  prose- 
cutions against  them,  if  the  disclosure  of  the  facts  should  war- 
rant it.  It  would  be  a  fishing  writ.  Will  mandamus  go  for  this 
purpose?  I  repeat  the  rule  that  mandamus  is  restricted  "to 
cases  where  the  relator  is  deprived  of  some  pecuniary  right.** 
Where  is  the  pecuniary  interest  in  the  plaintiffs  or  the  public? 
"Mandamus  is  applied  to  the  protection  of  civil  rights.**  Mer- 
rill on  Mandamus,  section  61.  No  criminal  warrant  is  asked. 
In  People  v.  Masonic,  &c.,  98  111.  635,  a  mandamus  was  asked 
to  compel  officers  of  a  Masonic  Society  to  declare  the  adoption 
of  an  amendment  to  the  constitution  of  the  body.  The  case 
holds:  "Pecuniary  interest  must  be  involved.  Mandamus  will 
not  be  awarded  to  a  party  until  he  shows  that  he  has  a  clear 
legal  right,  which  is  denied,  and  that  the  denial  of  the  right 
affects  his  pecuniary  interest.  It  will  not  be  granted  to 
settle  a  mere  fancy  question.**  In  State  v.  8t  Louis  Paint  Co. 
21  Mo.  App.  526,  it  is  held  that  every  application  for  this  writ 
must  state  two  essential  requisites ;  first,  the  legal  duty  imposed 
upon  the  defendant  to  do  the  thing  asked;  second,  a  pecuniary 
interest  not  to  be  compensated  in  damages.  The  individuals 
must  have  this  interest;  or  the  public  must  have  a  substantial, 
actual  right  in  having  the  act  done.  What  interest  had  the 
public  in  the  inspection,  or  in  having  copies?  I  have  seen  no 
case  holding  that  mandamus  will  issue  merely  and  only  to  glean 
evidence  for  criminal  prosecutipn.  Equity  will  not  entertain  a 
bill  of  discovery  to  do  so. 

It  becomes  pertinent  in  this  connection  to  see  how  far  the 
right  to  inspect  records  goes.  It  is  virtually  claimed  by  the 
plaintiffs  to  be  unlimited.  True,  the  words  of  our  statute  are 
broad  in  spying  that  records  shall  "be  open  to  the  inspection  of 
any  persons,"  and  so  State  v.  Long,  37  W.  Va.  266  says,  using 
the  words  of  the  statute.  As  Clark  had  a  plain  right  of  inspec- 
tion for  business,  it  was  not  necessary  to  go  far  in  interpretation 
of  the  law.  Does  the  statute  mean  that  inspection  is  for  everv 
one  for  pastime,  whim,  fancy  ?    Is  the  right  of  inspection  to  be 
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granted  under  all  circumstances?  An  Alabama  statute  said: 
"The  records  of  the  judge  of  probate's  office  must  be  free  for 
examination  of  all  persons."  It  was  held  that  the  right  was 
"limited  to  any  person  having  an  interest,"  and  that  it  did  not 
confer  the  right  on  those  engaged  in  negotiating  loans  on  mort- 
gage to  make  abstracts  to  all  land  in  the  county  for  future  busi- 
ness use.  Randolph  v.  State,  60  Am.  D.  761.  Two  former 
cassc  there  cited  held  that  examination  was  "not  the  unqualified 
right  of  every  citizen  *  *  *  and  the  individual  who  claims 
access  to  the  records  *  *  *  ean  properly  be  required  to 
show  that  he  has  an  interest  in  the  documents,  and  that  the  in- 
spection is  for  a  legitimate  purnosp.  The  qualification  of  the 
rule  is  that  no  person  can  demand  the  right  save  those  who  have 
an  interest  in  the  record."  The  right  to  make  abstracts  or  copies 
for  speculative  purposes  in  compiling  abstracts  was  denied  in 
Weber  v.  Worth,  43  Mich.  534,  (38  Am.  R.  213).  The  right  is 
not  given  "to  all  indiscriminately  who  may,  for  curiosity  or 
otherwise,  desire  the  same,  but  is  limited  to  those  who  have  some 
interest  therein."  In  Cormack  v.  WoJcott,  37  Kan.  391,  the 
statute  roads :  "All  books  required  to  be  in  their  offices  shall  be 
open  for  the  examination  of  any  person."  The  court  snid  that 
the  common  law  gave  inspection  to  only  tliose  having  inten\'-t 
in  the  land  or  subject  of  the  record.  4  Am.  &  Eng.  Ency.  L. 
IS?,  (2nd  cd.)  The  court  said  the  inspection  must  be  under  the 
eye  of  the  clerk  and  under  reasonable  rules  made  by  him.  "The 
right  claimed  by  the  plaintiff  for  himself  and  every  other  person 
to  inspect  the  records  at  will,  and  make  copies,  must  of  equal 
necessity  bo  governed.  If  the  right  exists,  it  exists  for  all."  The 
court  said  that  under  an  unlimited  right  the  office  might  be 
clogg(^d,  the  use  of  the  books  engrossed  for  simply  private  ends, 
and  tliey  diverted  from  the  public  use  designed.  Right  to  make 
general  abstracts  of  title  for  business  was  denied.  The  Colorado 
statute  said  the  books  "shall  be  open  for  the  examination  for  all 
persons."  The  court  refused  manddmus  to  allow  abstract  mak- 
ers to  abKtnu't  Die  entire  land  titles  of  the  county  for  sale.  *'It 
matters  not  that  relators  require  no  aid  from  him;  for  he  is 
cbnrgud  with  the  safe  keeping  and  preservation  of  the  records, 
and  is  responsible  for  their  truthfulness  and  freedom  from 
mutilation.    A  single  stroke  of  the  pen,  the  erasure  or  addition 
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of  a  single  word,  may  change  the  character  of  a  conveyance,  or 
dostroy  tlie  most  valuable  property  right.  The  clerk  is  unfaith- 
ful to  his  trust  if  he  allows  one  of  the  record  books  to  remain  for 
an  instant  in  the  hand  of  a  stranger  out  of  his  sight."  Even 
where  a  statute  gave  a  stockholder  of  a  corporation  right  to  ex- 
amine its  records,  in  mandamus  it  was  required  to  plead  and 
prove  some  property  right  involved,  that  some  controversy  exist- 
ed, or  that  some  specific  and  valuable  interest  was  in  question,  to 
settle  which  an  inspection  of  the  documents  was  necessary.  Ells- 
worth  V.  Borwart,  58  Am.  St.  B.  427. 

**Any  person  who  has  an  existing  interest  in  information  to 
be  obtained  from  public  records  in  any  county  office  has  a  right 
to  make  an  examination  to  the  extent  of  his  interest,"  under  an 
act  saying  that  records  "shall  be  open  for  the  examination  for 
any  person."  Boylan  v.  Warren,  7  Am.  St.  R.  551.  See  GO  Am. 
K.  764,  full  note;  24  Am.  &  Eng.  Ency.  L.,  (2nd.  ed).  183.  Under 
the  law,  common  and  statute,  I  think  we  may  say,  that  when  it 
comes  to  the  test,  under  strict  law,  when  mandamus  is  asked 
to  compel  inspection,  the  plaintiff  must  have  some  legal  right  to 
have  inspection  for  legitimate  use.  Mechen  on  Public  Ofilcers 
so  regards  the  authorities.  In  section  G87  we  read :  "It  is  the 
duty  of  tht?  clerk  to  permit  persons  having  a  prepcnt  or  pros- 
pective interest  in  the  particular  public  records  in  his  office  to 
inspect  and  copy  the  same  at  reasonable  times  and  under  rea- 
sonable regulations.  The  performance  of  this  duty  may  be  en- 
forced by  mandamus."  The  case  of  Barber  v.  }y(\^t  Jersey,  53 
N.  J.  Eq  158,  holds  that  "every  person  has  right  of  access  to 
the  public  records  of  the  county  clerk's  office,  without  payment 
of  foes,  to  examine  any  title  in  which  he  is  interested,  subject  to 
reasonable  rules  and  regulations."  It  held  that  an  abstracting 
company  had  right  of  inspection  to  examine  title  to  a  "particular 
piece  of  property,  but  not  to  occupy  the  office  to  make  a  general 
abstract." 

I  think  that  the  plaintiffs  as  citizens  and  taxpayers  had  right 
to  inspection,  it  not  appearing  but  that  they  desired  a  recount  to 
change  the  result.  I  think  people  have  right  to  inspect  public 
papers,  imiess  it  appears  that  their  object  is  an  improper  one, 
for  whim  or  scandal,  as  the  publication  of  indecent  evidence  in 
a  divorce  suit  tending  to  degrade  the  parties  and  injure  public 
morals,  or  any  other  improper  or  useless  purpose.    But  when  it 
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does  so  appear^  then  there  is  no  right  of  inspection.  How  far  a 
clerk  may  inquire  into  the  purpose  we  need  not  say.  I  have 
said  so  much  on  this  point  because  State  v.  Long,  37  W.  Va. 
266,  is  relied  upon  as  giving  unlimited  right  of  inspection,  and 
because  that  case  does  not  enter  far  into  the  subject^  and  I  have 
thought  the  decisions  here  given  may  be  of  public  use.  What  in- 
terest have  the  plaintiffs  on  which  to  predicate  the  demand? 
What  object  which  the  public  interest  or  law  can  realize  to  sub- 
serve ?  ^^The  judicial  records  of  the  state  should  always  be  ac- 
cessible to  the  people  for  all  proper  purposes,  under  reasonable 
restrictions  as  to  the  time  and  mode  of  examining  the  same,  but 
no  one  has  a  right  to  examine  or  obtain  copies  from  mere  curi- 
osity, or  for  the  purpose  of  creating  public  scandal/'  In  re  Cas- 
well, 49  Am.  St.  R.  814.  I  am  not  for  a  moment  to  be  taken  to 
intimate  the  slightest  impeachment  of  the  honest  public  motive 
of  the  worthy  men  who  seek  this  mandamus,  I  do  not  doubt 
their  motive;  but  I  am  stating  legal  principles  as  I  see  them. 

And  it  is  a  fixed  rule  that  if  there  be  other  remedy  to  accom- 
plish the  end  sought,  m^mdamiLS  does  not  lie.  The  only  end 
stated  is  to  gather  evidence  for  criminal  prosecution.  The  grand 
jury  is  th.^  medium  of  that  end.  It  can  send  for  persons  and 
papers,  and  bring  offenders  to  justice.  Citizens  cannot  meddle 
in  prosecutions  save  in  the  appointed  modes,  by  becoming  pros- 
ecutors or  informants  before  grand  juries  or  by  recourse  to  crim- 
inal process.  We  do  not  think  they  can  use  mandamus  for  sodi 
purpose. 

Judgement  affirmed. 


Affitmedm 


Dent^  Judge^  (dissenting) : 


This  is  an  application  of  citizens,  taxpayers  and  voters  of 
Kanawha  County,  who  have  been  excluded  from  the  right  of 
inspecting  the  poll  books  of  an  election  lately  held  therein,  and 
refused  copies  thereof  by  the  clerk  of  the  county  court,  for  a 
mandamus  against  such  clerk  to  compel  him  to  permit  such  in- 
spection and  make  such  copies. 

The  majority  of  the  Court  in  determining  the  interests  and 
rights  of  the  applicants  and  the  duties  of  the  respondent  to 
some  extent  have  chosen  to  follow  the  ancient  English  common 
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law  rule,  emanating  from  a  throne  to  its  subjects,  instead  of  the 
modern  American  Bepublican-Democratic  doctrine,  applicable 
to  a  government  "of  the  people,  by  the  people,  and  for  the  peo- 
ple." 24  Am.  &  En.  En.  Law  (2nd  ed.)  184,  183,  n.  5;  State 
V.  Long,  37  W.  Va.  266;    State  v.  King,  164  Md.  621. 

By  the  former  imperialistic  rule,  the  keeper  of  the  rolls  or 
records  wa^s  a  deputy  of  the  King,  from  whom  all  power  was 
derived,  and  in  allegiance  to  whom  all  rights  were  held,  who  was 
only  permitted  to  allow  such  royal  subjects  to  inspect  the  records, 
who  might  have  or  show  a  special  pecuniary  interest  therein,  ail 
others  being  excluded  therefrom,  except  where  public  interests 
were  involved.  While  the  modern,  popular  doctrine  is  that  th'.- 
clerk,  the  custodian  of  the  records,  is  the  servant  of  the  peopb, 
chosen  by  them  as  their  trustee  to  have  charge  of  such  records  in 
their  behalf,  and  to  hold  them  open  for  their  inspection  at  reas- 
onable time's,  under  reasonable  regulations,  without  let,  interfer- 
ance  or  hindrance  on  the  part  of  such  clerk,  or  inquiry  as  to  tK*? 
purpose  or  object  of  such  inspection.  Every  citizen,  taxpayc^r 
and  voter  lias  the  presumptive  right  of  such  inspection  as  ad- 
hering to  his  sovereignty,  which  the  clerk  cannot  deny  him  uii  • 
less  he  can  show  that  the  object  of  the  inspection  is  for  illegi*:i  ? 
mate,  improper,  or  scandalous  purposes.  This  is  especially  tr?e 
in  the  strongest  sense  as  to  poll  books  or  other  election  recorits 
in  which  all  the  people  have  a  common  interet,  as  a  repository  of 
the  sovereign  exercise  of  their  right  to  select  their  servants  ai- J 
determine  the  extent  of  their  powers,  including  taxation  for 
public  purposes.  24  Am.  &  En.  En.  Law,  (2nd  ed.)  170.  The 
most  open  publicity  is  required  by  the  public  good  as  to  such 
records,  to  prevent  crime,  detect  crime  and  punish  crime,  against  t 
the  purity  of  the  ballot  box,  the  sovereignty  of  the  people  and  Vvi 
rights  of  citizenship.  Every  qualified  voter  has  a  two-fold  inte> 
est  therein.  First,  an  interest  in  common  with  the  people  for 
the  preservation  of  the  purity  of  the  ballot  box,  the  object  of 
which  is  the  continuity  of  the  government  and  the  preservation 
and  perpetuation  of  its  benefits;  second,  a  personal  interest  in 
the  right  to  vote,  to  have  such  vote  recorded  and  counted,  and  to 
preserve  it  from  being  vitiated  or  destroyed  by  fraud.  As  inci- 
dent thereto,  he  has  the  right  to  inspect  the  poll  books  to  see  that 
his  vote  bar  been  recorded,  and  that  it  has  not  been  invalidated 
by  the  insertion  of  fictitious  names  as  a  cover  for  fictitious  bal- 
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lol^.  It  is  a  niorc  lioinous  wron^  to  deprive  a  voter  of  his  vote 
by  fraud,  than  it  is  by  force.  In  the  latter  case  he  can  have  a 
spc(»dy.  remedy  by  mandamus,  under  the  election  law  or  by  an 
action  for  damages  by  suit.  10  Am.  &  En.  En.  Law,  (2nd  ed.) 
673.  While  in  the  former  case,  he  is  remediless  unless  he  is 
accorded  the  riglit  of  inspecting  the  poll  books,  and  then  he  may 
be  able  to  detect  the  fraud  by  which  he  has  been  cheated.  For 
this  reason,  although  he  has  no  pecuniary  interest  involved,  yet 
because  th?  right  to  vote  is  so  important  to  himself,  and  the 
pul)lic,  as  indirectly  affecting  his  pecuniary  interests  that  he  not 
only  should  be  accorded  the  right  of  inspection,  but  also  the 
right  to  have  copies  of  the  poll  books  and  to  have  the  privilege 
of  enforcing  such  rights  by  mandamus.  13  En.  Plead.  &  Prac. 
632 ;  Claij  v.  Ballard,  87  Va.  787 ;  Wise  v.  Bigger,  Clerk,  &c., 
7J)  Va.  269.  Section  21,  chapter  147,  Code,  provides  that,  "If  a 
clerk  of  a  court  or  other  public  officer,  fraudulently  make  a 
false  entrv,  or  erase,  alter,  secrete  or  destroy  anv  record  in  his 
keeping  and  belonging  to  his  office,  he  shall  be  confined  in  jail 
not  more  than  one  year  and  fined  not  exceeding  one  thousand 
dollars.  The  concealment  from  public  inspection,  while  not 
t(»ehnieally  so,  comes  very  near  being  an  offense  under  this  sec- 
tion, and  should  be  made  so  by  law.  The  word  secrete  used  here, 
is  undoubtedly  broad  enough  to  cover  the  wilful  concealment  of 
public  neords  from  persons  having  the  right  to  inspect  the  same 
althougli  it  would  not  cover  the  overt  act  of  refusal  where  the 
clerk  is  acting  from  pure  motives  for  justifiable  ends. 

The  sixth  clause  of  section  74,  chapter  3,  Code,  provides  that 
if  any  person  "erase,  deface,  or  change  in  any  manner,  any  elec- 
tion record  or  any  ballot,  poll  book,  tally  sheet  or  certificates  of 
election,  di  posited  with  cither  of  the  clerks  of  the  county  or  cir- 
cuit courts,  or  conspire  with  another  to  do  any  of  said  acts,  or 
induce  or  sitlcinpt  to  induce,  any  other  person  to  do  any  of  said 
acts,  whether  or  not  sa-id  acts  or  any  of  them,  be  committed  or 
attempted  to  be  committed,  shall  be  deemed  guilty  of  a  felony, 
aiul  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  ihe  ])eni;entiary  not  less  than  two  or  more  than  five  years.'' 

A  comparison  of  these  two  sections  shows  how  much  more  im- 
portant and  necessar}'  to  the  public  weal  the  legislature  regarded 
the  HTord-  of  an  election,  than  it  did  the  ordinary  records  kept 
in  the  clerk's  office.    In  one  case  the  offense  is  a  misdemeanor 
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with  forfeiture  of  office;  the  other  is  a  felony  carrying  with  it 
not  only  the  forfeiture  of  office,  but  the  forfeiture  of  citizenship. 
The  legislature  in  making  this  great  diflFerence  between  these 
two  classes  of  records,  undoubtedly  acted  in  obedience  to  the 
will  of  the  people.  As  the  records  are  more  sacred,  so  should  the 
right  of  inspection  by  the  people  and  the  voters,  be  held  the 
more  sacred.  Under  section  68,  chapter  3,  Code,  the  clerk  of 
the  county  court  is  made  the  custodian  of  the  poll  books.  They 
thereby  become  public  records,  subject  to  the  same  right  of  in- 
spection to  those  interested,  as  other  public  records  in  his  office 
The  clerk  himself  thereby  became  a  part  of  the  election  ma- 
chinery of  the  State,  subject  to  the  same  penalties  and  the  same 
remedies  as  all  other  election  officers.  Section  89,  chapter  3, 
Code,  provides  that  "Any  officer  or  person  upon  whom  any  duty 
is  devolved  by  this  chapter,  may  be  compelled  to  perform  the 
same  by  writ  of  mcmdamus."  By  this  chapter  the  duty  de- 
volved upon  the  clerk  to  preserve  the  poll  books  for  the  benefit  of 
the  public,  which  necessarily  includes  the  right  of  inspection. 
They  are  still  election  records  in  which  the  public  interest  con- 
tinues unabated  and  undiminished,  although  in  the  hands  of  the 
clerk,  and  are  subject  to  protection  and  inspection  under  the 
penalties  and  remedies  of  the  election  law.  By  this  same  section 
it  is  provided  that  this  Court  may  comped  any  officer  mentioned 
therein,  to  do  and  perform  legally  any  duty  required  of  him,  by 
mandartuis. 

So  it  seems  to  be  perfectly  clear  that  the  applicants  without 
regard  to  any  direct,  pecuniary  interest,  had  the  right  to  enforce 
the  publicity  of  the  poll  books,  both  in  tlie  interest  of  themselves 
as  voters,  and  in  common  with  the  public  generally.  It  seems 
to  be  conceded  in  the  opinion  of  the  majority  that  the  right  of 
inspection  exists  and  that  mandamus  lies,  but  as  the  applicants 
have  stated  the  purpose  for  which  they  want  inspection,  and  that 
is  to  ascertain  whether  the  poll  books  have  been  feloniously  tam- 
pered with,  and  the  names  of  fictitious  voters  placed  thereon, 
that  the  mmidamus  should  be  refused  because  such  writ  cannot 
be  used  in  ascertaining  evidence  to  aid  in  criminal  prosecutions. 
Xo  authority  is  cited  for  such  proposition,  but  it  is  alleged  in 
support  thereof,  that  a  bill  of  discovery  will  not  lie  to  compel 
a  defendant  to  incriminate  or  subject  himself  to  criminal  pros- 
ecution.    There  is  no  analogy  between  the  two  proceedings.    6 
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En.  Plead.  &  Prac.  742.  Section  5,  article  3,  of  the  Constitution 
provides  that  no  person  shall  in  any  criminal  case  be  compelled 
to  be  a  witness  against  himself.  There  is  no  provision  in  the 
Constitution  or  in  the  law,  statutory  or  common,  that  provides 
that  a  public  officer  may  refuse  the  inspection  of  public  records 
because  he  or  some  one  else  may  be  thereby  subjected  to  prose- 
cution or  malfeasance  in  office,  or  for  the  felonious  defacement 
of  public  records.  Nor  is  there  any  law  that  permits  the  clerk 
to  secrete  or  conceal  public  records  from  public  inspection,  be- 
cause such  inspection  may  lead  to  the  prosecution  of  some  per- 
son or  officer  for  a  public  crime.  Such  laws  would  be  contrary 
to  public  policy,  injurious  to  public  morals,  and  subversive  of 
the  public  weal.  The  very  object  of  publicity  is  to  prevent  the 
perpetration  of  crime,  and  the  making  of  criminals.  Mcoidamus 
lios  in  support  of  criminal  prosecutions.  13  En.  Plead.  &  Prac- 
693.  A  bill  in  equity  never  does.  Not  only  has  the  clerk  no 
legal  right  to  shield  crime  from  the  gaze  of  the  public,  but  if  the 
public  records  in  his  control  show  the  commission  of  felonies^  it 
is  his  duty  to  aid  and  assist  in  bringing  the  perpetrators  to  the 
bar  of  justice.  This  is  a  duty  he  owes  to  the  public  by  reason  of 
his  agency  and  trusteeship  in  its  servica  If  guilty  himself,  he 
is  not  bound  to  disclose  it,  but  such  guilt  gives  him  no  legal  ex- 
cuse to  deny  access  to  the  public  records.  If  a  clerk  deface,  or 
knows  that  the  record  of  a  deed  to  property  owned  by  another, 
has  been  mutilated  and  defaced,  he  cannot  deny  to  the  person 
injured  th*  right  to  inspect  such  record,  and  then  resist  a  man- 
damns  because  the  party  injured,  says  he  wants  to  inspect  the 
record  for  the  purpose  of  instituting  criminal  proceedings  to 
punish  the  guilty  party.  Nor  can  he  interpose  such  objection  to 
a  mandamus  for  inspection  of  the  election  records,  and  the 
courts  instead  of  entertaining  such  objection,  should  not  deny 
any  legal  remedy  to  citizens  and  voters,  who  are  honestly  en- 
deavoring to  preserve  the  integrity  of  the  election  laws,  because 
forsooth,  it  may  eventuate  in  a  criminal  prosecution,  nor  does 
an  appeal  to  a  grand  jury  afford  a  remedy  for  the  reason  that 
thev  have  no  definite  information  on  which  to  act.  The  infer- 
mation  applicants  want,  and  are  bound  to  have,  before  they  can 
call  on  the  grand  jury  for  investigation  in  their  behalf,  and 
which  they  are  justly  entitled  to  have,  is  withheld  from  them  by 
the  illegal  and  arbitrary  action  of  the  clerk.    Such  pretexts  as 
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these,  which  stand  in  the  way  of  the  zealous  voter,  endeavoring 
to  enforce  the  election  law  in  the  interest  of  pure  elections,  for 
his  own  and  the  public  good,  will  hardly  meet  with  the  moral 
approval  of  the  public  conscience,  or  excite  a  responsive  thrill  in 
the  great,  honest,  trustful  heart  of  the  people,  full  of  truth  and 
justice,  and  always  made  glad  with  pride  inexpressible,  by  the 
immovable  integrity  and  unsullied  uprightness  of  their  chosen 
servants.  Nor  can  it  be  believed  that  Mr.  Staunton,  who  has  so 
long  been  before  the  public  and  enjoyed  the  esteem  of  his  fellow 
citizens,  will  derive  any  satisfaction  from  pleas  of  this  character 
interposed  for  his  protection  from  a  mandamiLS  far  less  harmful 
in  its  nature.  He  has  certainly  not  been  guilty  of  any  crime 
himself,  that  he  is  endeavoring  to  conceal  from  the  people,  nor 
does  he  want  to  place  himself  in  the  position  of  preventing  in- 
vestigation into  crimes  committed  by  others.  I  cannot  help  but 
think  that  the  denial  of  the  applicants  rights,  and  his  defense,  in 
this  case,  is  wholly  actuated  by  misconception  of  his  legal  duties 
and  probably  wounded  pride.  Public  office  is  a  public  trust  to 
be  exercised  wholly  in  the  public  interest.  The  officer  who  for- 
gets this  and  is  controlled  in  the  discharge  of  his  public  duties, 
by  base  and  partisan  ends,  in  disregard  of  patriotic  love  for  the 
whole  people,  though  he  may  temporarily  triumph  and  reach 
success  in  all  his  undertakings,  will  live  to  realize  the  sober  truth 
that  ^corruption  wins  not  more  than  honesty,'*  and  to  feel  the 
full  force  of  those  most  remorseful  words  of  tongue  or  pen, 
uttered  by  the  great,  fallen  politician.  Cardinal  Wol&ey:  **0h, 
Cromwell,  Cromwell,  had  I  but  served  my  God  with  half  the 
zeal  I  served  my  King,  He  would  not  in  mine  age  have  left  me 
naked  to  mine  enemies  1" 

All  that  the  applicants  should  be  required  to  show  is,  that 
they  are  citizens,  taxpayers  and  voters,  and  as  such  have  an  in- 
terest in  the  records  of  an  election  in  which  they  participated, 
and  have  demanded  and  been  refused  the  right  to  inspect  the 
poll  books  cf  such  election  deposited  with  the  clerk,  and  on  such 
showing  a  mandamu9  should  issue  as  a  matter  of  course,  unless 
the  clerk  shows  that  the  purposes  for  which  such  inspection  is 
desired,  is  unlawful,  scandalous,  or  for  some  other  reason  im- 
proper. Neither  the  inspection  of  such  poll  books  for  publica- 
tion, nor  for  the  institution  of  a  civil  suit,  or  prosecution  for 
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crime,  is  an  unlawful,  improper,  or  scandalous  purpose,  for  they 
are  all  in  the  interest  of  and  promte  the  public  good. 

The  sentiment  held  and  being  fostered  by  politicians  through 
a  (.orrupti])ie  vote,  that  crime  against  the  election  laws  is  no 
crime,  should  be  firmly  met  and  vigorously  repelled  before  it 
becomes  a  flood-tide,  destructive  of  popular  government.  Courts 
of  justice,  at  least,  should  give  no  countenance  to  such  a  false 
and  dangerous  sentiment.  Sound  public  policy  in  the  interest 
of  public  morals,  for  the  promotion  of  the  public  good  and  the 
vindication  of  the  sovereign  rights  of  the  people,  enjoyed  in 
common  by  citizens,  taxpayers  and  voters,  demands  the  reversal 
of  the  judgment  and  the  award  of  a  mamdamus.  Hence  my 
dissent. 

JuDGK  McWiiORTER  concurs  in  this  opinion. 
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1.  Syllabus  Appron-ed. 

Syrabus  In  case  of  Eellam  v.  Sayre,  30  W.  Va.  198,  reaf- 
firmed,    (p.  223). 

2.  Svn—Co8t. 

In  a  suit  In  chancery  erroneously  brought  by  A,  for  the  use 
of  B.  and  B.  not  being  a  party  to  the  suit  an  order  of  the 
circuit  court  directing  the  costs  to  be  taxed  against  the  bene- 
ficiary B.  and  not  against  A.  is  void  as  against  B.  and  does  not 
make  him  a  party  to  the  suit.     (p.  223). 

Appeal  from  Circuit  Court,  Wyoming  Count^^ 

Bill  bv  the  First  National  Bank  of  Huntington  against  G. 

D.  Cook  and  others.     Decree  for  complainant  and  defendant, 

Mary  M.  Cook,  appeals. 

Reversed. 

Watts  v^  Ashby,  for  appellant. 

J.  B.  EiLisoN,  Col.  Childers,  and   J.   W.    Arbuckle,   for 
appellee. 
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McWttohtek,  Judge: 

At  the  May  rules,  1897,  the  First  Xational  Bank  of  Hunting- 
to^i,  p  corporation  ?ning  for  the  use  and  benefit  of  C.  F.  Cook, 
(of  Jacob)  filed  its  bill  in  equity  against  G.  D.  Cook,  Mary  M. 
Cook,  Jacob  A.  Cook,  J.  K.  llobinson,  t^pecial  commissioner,  Ida 
Sanders,  adminit«ratrix  of  the  estate  of  J.  0.  Sanders,  deceased, 
J.  E.  Robinson,  trustee,  W.  G.  Cook  and  W.  E.  Justice,  in  the 
clcik's  office  of  the  circuit  court  of  Wyoming  County,  to  enforce 
the  lien  of  its  judgment  against  G.  D.  Cook  for  $1,271.95  recov- 
ered by  it  in  the  circuit  court  of  said  Wyoming  County,  with 
interest  and  costs  and  subject  thereto  the  surface  of  several 
smdll  tricls  of  land  described  in  the  bill  as  being  owned  by  said 
G.  D.  Couk,  r.nd  also  to  subject  a  tract  of  one  hundred  and 
twenty-ihree  and  three-fourths  acres  alleged  to  have  been  pur- 
chased at  judicial  sales  and  paid  for  by  said  G.  D.  Cook  and 
which  ho  caused  to  be  conveyed  to  his  wife  the  defendant,  Mary 
M.  Cook,  for  the  purpose  of  hindering,  delaying  and  defrauding 
his  creditors  in  the  collection  of  their  debts  and  especially  the 
plaintiff,  and  that  the  defendant,  Mary  !^^.  Cook,  accepted  said 
conveyance  with  full  knowledge  of  such  fraudulent  intent  and 
for  the  purpose  of  assi?cing  said  Cook  in  his  fraudulent  act,  and 
T>mvin<r  that  the  convcvance  so  made  to  Marv  M.  Cook  be  de- 
elared  fraudulent  and  void  as  to  plaintiff's  judgment,  and  that 
the  se.me  together  with  the  other  lands  described  be  sold  for  the 
satisfaction  of  the  debts  set  up  in  the  plaintiff's  bill,  and  for 
general  relief. 

On  the  30th  of  September,  189f>,  on  motion  of  plaintifl!  the 
cause  was  remanded  to  rules  "for  the  purpose  of  making  new 
parties  and  making  such  other  amendments  as  it  may  be  ad- 
vised/' The  defendants  G.  D.  Cook  and  Marv  M.  Cook  filed 
their  separate  demurrers  and  answers  to  said  bill.  The  demur- 
rers were  argired  and  overruled,  depositions  taken  and  the  cause 
referred  to  a  commissioner  to  ascertain  the  liens  by  judgment  or 
othenvise  nsjainst  G.  D.  Cook,  and  other  matters  set  out  in  the 
order,  and  a  report  was  made  by  the  commissioner  in  response 
to  said  rrder.  On  the  first  day  of  April,  1R08,  the  cause  was 
heard,  when  ihe  First  N^ational  Bank  of  Huntington,  by  its 
attorney  moved  to  dismiss  the  suit  upon  the  ground  that  the 
said  bank  had  received  the  judgment  described  in  the  bill  as 
therein  shown  and  was  unwilling  to  be  liable  for  the  costs  of 
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the  suit.  ITie  court  overruled  the  motion  to  dismiss  the  case 
and  directed  that  the  costs  be  taxed  against  the  beneficiary,  C. 
F.  Cook,  and  not  against  said  bank,  and  again  overruled  the 
demurrers  of  the  defendants,  G.  D.  Cook  and  Mary  M.  Cook, 
ar.d  overruled  the  exceptions  to  the  report  of  the  commissioner 
reporting  the  liens  upon  the  property  and  ascertained  and  de- 
creed the  several  liens  upon  the  lands  of  G.  T).  Cook  as  reported 
by  the  commissioner  and  set  aside  the  deed  to  defendant,  Mary 
M.  Cook,  for  the  one  hundred  and  twenty-three  and  three- 
fourths  acres  of  land  as  fraudulent  as  to  plaintiff  and  other  lien 
holders  named  iu  the  commissioner's  report,  and  decreed  the 
«ale  of  the  said  lands  to  pay  the  said  liens.  From  which  decree 
the  defendant,  Mary  M.  Cook,  appealed. 

It  is  shown  by  the  bill  that  on  the  15th  of  May,  1895,  the 
plaintiff  assigned  its  said  judgment  against  G.  D.  Cook  to  the 
defendant,  William  E.  Justice,  for  value,  and  that  on  the  10th 
day  of  August,  1895,  the  defendant,  W.  E.  Justice,  for  value 
assigned  the  said  judgment  to  C.  F.  Cook,  (of  Jacob).  Although 
the  bill  was  remanded  to  rules  for  new  parties  to  be  made  there- 
to, the  hill  was  not  so  amended  and  it  does  not  appear  that  C.  F. 
Cook  (of  Jacob)  was  ever  made  a  party  to  the  suit.  It  is 
claimed  by  appellee  that  this  defect  is  cured  by  the  decree  of  the 
court  entered  on  the  first  day  of  April,  1898,  overruling  the 
motion  to  dismiss  the  case  and  directing  that  the  costs  be  taxed 
against  the  beneficiary,  C.  F.  Cook,  and  not  against  the  Bank, 
that  this  was  in  effect  substituting  C.  F.  Cook  as  plaintiff  and 
decreed  that  he  should  prosecute  the  suit  in  his  name  and  at  his 
costs.  C.  F.  Cook,  not  being  a  party,  the  court  had  no  jurisdic- 
tion to  make  an  order  or  decree  requiring  him  to  pay  cost& 
A  decree  or  judgment  affecting  the  rights  of  a  person  not  before 
the  court  is  a  nullity  as  to  such  person.  This  cause  falls  clearly 
within  the  rulings  of  this  Court  in  Kellam  v.  Sayer,  30  W.  Va. 
]98,  whore  it  is  held,  (syl.  pt.  1) :  "A  suit  in  equity  cannot  be 
brought  in  the  name  of  one  party  for  the  use  of  another.'^  And 
point  ?•,  "Whore  a  judgment  at  law  was  recovered  in  the  name 
of  A.  for  the  use  of  B.  and  afterwards  A.  brought  a  chancery 
suit  in  his  own  name  for  the  use  of  B.,  the  judgment  creditor, 
and  B.  was  not  a  party  to  the  suit,  and  a  decree  was  rendered, 
enforcing  said  judgment  lien,  it  was  reversed  for  want  of  proper 
parties  and  remanded  for  proper  parties  to-be  made.'*    See  also 
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Grove  v.  Judy,  24  W.  Va.  294,  and  Neely  v.  Jones,  16  W.  Va. 
625. 

The  demurrer  should  have  been  sustained.  Therefore  the 
decrees  entered  in  this  cause  are  set  aside  and  held  for  naught, 
the  demurrer  to  the  bill  sustained  for  want  of  proper  parties,  and 
the  cause  remanded  to  the  circuit  court  of  Wyoming  county 
with  leave  to  plaintiff  to  amend  its  bill  by  making  proper  parties 
thereto,  and  for  further  procedings  to  be  had  therein. 

Reversed. 
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James  Sons  &  Co.  v.  Qott  &  Ball.  |d^_2oii 

Submitted  February  — ,  1904.— Decided  March  8,  1904. 

1.  Record — Amendment  on  Appeal. 

Amendments  of  the  records  of  the  circuit  court  in  i)6nding 
appeal  cases,  cannot  be  made  in  this  Court,  but  application  for 
such  amendments  must  be  made  to  the  circuit  court.  Omis- 
sions of  the  clerk  in  copying  such  records  may  be  supplied  by 
certiorari,  and  papers  not  parts  of  such  record,  by  mistake 
copied  therein,  will  be  disregarded  if  apparent  from  the  record 
or  on  his  certificate  of  the  fact.     (p.  224). 

2.  Office   Judgment — Agreement   to    Continue   Prevents   Finality 

Thereof, 
At  the  term  at  which  an  ofBce  judgment  would  become  final 
by  operation  of  the  statute.  If  the  plaintiff  agrees  with  the 
defendant  to  continue  the  case  until  the  next  term  and  such 
agreement  and  continuance  is  entered  of  record,  they  will  pre- 
vent the  office  judgment  becoming  final  by  operation  of  the 
statute,  and  It  cannot  thereafterwards  become  final  until  it  Is 
entered  up  as  the  judgment  of  the  court     (p.  226). 

3.  Office  Judgment — When  it  May  be  Set  Aside, 

Before  such  ofiice  judgment  becomes  final  by  such  entry,  the 
defendant  may  have  the  same  set  aside  by  filing  his  counter 
affidavit  and  pleading  to  issue,     (p.  226). 

Error  to  Circuit  Court,  Mercer  County. 
Action  by  Wm.  James'  Sons  &  Co.  against  Gott  &  Ball. 
Judgment  for  plaintiffs.    Defendants  bring  error. 

Reversed. 
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E.  F.  DuNLAP  and  IIeflin  &  Lively,  for  plaintiffs  in  error 
Miller  &  Eead,  for  defendants  in  error. 

Dent,  Judge  : 

Gott  &  Ball,  plaintiffs  in  error,  complain  of  a  judgment  of 
the  circuit  court  of  Summers  County,  against  them  in  favor  of 
Wm.  James  Sons  &  Company,  defendants  in  error,  for  $753.71 
rendered  on  the  25th  day  of  May,  1903. 

The  defendant  in  error  moved  to  amend  the  record  in  this 
case  by  expunging  therefrom  the  words,  "May  30,  1896,  Mr. 
Cook  gave  us  his  note  for  $150.00,  but  only  $100.00  of  it  to  be 
applied  on  this  acceptance  and  the  other  $50.00  credit  on  Book, 
etc.  Explanatory  and  also  a  further  indorsement  appears,  through 
which  a  pen  line  has  been  drawn,  to-wit :  Received  on  the  with- 
in May  30,  1896,  as  above  (this  being  the  same  credit  $100.00)," 
bping  an  indorsement  on  the  order  sued  on  and  which  the  de- 
fendant in  error  claims  was  erased  and  improperly  copied  by  the 
clerk.  It  files  an  affidavit  for  this  purpose  and  plaintiff  files  a 
counter  affidavit  and  resists  the  motion.  If  it  is  true  that  the 
clerk  improperly  copied  such  memorandum  as  a  part  of  record 
when  it  had  been  erased,  a  certificate  from  the  clerk  would 
make  its  expungement  necessary,  but  affidavits  cannot  be  re- 
ceived in  this  Court  to  correct  the  record  as  certified  by  the 
clerk.  If  the  clerk  has  omitted  papers  from  the  record  he  should 
have  copied,  a  certiorari  will  lie  to  bring  up  such  omitted  por- 
tions, or  if  the  clerk  has  copied  papers  in  the  record  that  are 
not  proJ)erly  parts  of  it,  if  such  fact  appears  from  the  record, 
the  court  will  disregard  them,  otherwise  the  clerk's  certificate 
must  be  obtained  showing  why  he  copied  such  papers.  If  they 
were  properly  copied  by  him  and  ought  not  to  be  in  the  record, 
and  are  apparently  true  parts  thereof,  the  record  cannot  be 
amended  in  this  Court,  but  the  party  injured  thereby  must 
appeal  to  the  circuit  court  for  the  amendment  of  its  record,  and 
then  have  the  same  certified  to  this  Court.  This  Court  acts  on 
the  record  as  made  by  the  circuit  court  and  will  not  entertain 
motions  to  amend  it  as  so  made,  but  such  motions  must  be  ad- 
dressed to  the  circuit  court,  and  such  amendments  if  proper, 
made  in  such  court.  McClure-Mabie  Lumber  Co.  v.  Brooks, 
46  W.  Va.  732,  (34  S.  E.  E.  921). 
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The  plaintiff  brought  its  suit  and  filed  with  its  declaration  an 
affidavit  in  accordance  with  section  46,  chapter  125.  At  the 
next  term  before  the  office  judgment  became  final  the  parties  to 
the  suit  agreed  to  a  continuance.  At  the  next  term  no  order 
was  made.  At  the  third  term  the  plaintiff  moved  for  judgment. 
The  defendants  then  appeared  and  tendered  their  affidavit  and 
pleas  and  asked  that  the  office  judgment  be  set  aside,  and  that 
they  be  permitted  to  file  the  same.  The  court  refused  to  permit 
defendants  to  plead  but  entered  up  judgment  for  the  plaintiff. 

This  is  claimed  by  the  plaintiff  to  be  in  accordance  with  the 
rule  established  by  this  Court  in  the  case  of  Mwstiller  v. 
Ward  52  W.  Va.  74,  (43  S.  E.  R.  178).  This  holding  by  the 
Court  is  undoubtedly  right  unless  the  agreement  to  a  contin- 
uance had  the  effect  of  preventing  the  office  judgment  from 
becoming  final  by  law.  The  object  of  these  provisions  of  the 
stetnte  is  to  allow  the  plaintiff  to  have  a  judgment  without 
imreceonable  delay.  The  plaintiff  may  waive  the  benefit  thereof, 
and  agree  that  the  office  judgment  shall  not  become  final  in 
accordance  with  the  statute.  It^s  agreement  to  a  continuance  is, 
in  effect,  such  agreement,  for  the  case  is  carried  over  to  the  next 
form  in  the  same  condition  that  it  was  in  when  the  agreement 
became  a  part  of  the  record  by  consent  of  the  parties.  9  Cyc. 
150.  The  court  could  not  have  on  its  own  motion  entered  a 
continuance  to  have  such  effect,  nor  could  the  defendants  have 
hid  a  continuance  without  filing  their  affidavit  and  pleading 
to  issne.  But  the  plaintiff  had  the  right  to  grant  to  the  defend- 
ants time  until  next  term  to  file  their  affidavit  and  plead  to 
ipsiie,  and  thereby  the  operation  of  the  law  is  interrupted  and 
vhe  finalitj  of  the  office  judgment  prevented,  and  such  office 
judgment  cannot  thereafterwards  become  final  until  it  is  entered 
as  the  judgment  of  the  court.  King  v.  Hicks,  32  Md.  460.  If 
snch  was  not  the  purpose  of  the  continuance,  why  was  it  agreed 
to  cy  the  plaintiff?  It  had  the  law  in  its  own  hands.  All  it 
had  to  do  was  to  wait  and  let  it  take  its  course.  It  agreed  that 
it  should  not  take  its  course,  bv  matter  entered  of  record.  If  it 
was  not  sincere  in  this  agreement,  it  should  not  have  entered  it> 
hut  r*:'quired  the  defendants  to  plead  to  issue.  Now,  to  claim 
that  it  does  not  have  any  effect  would  permit  the  plaintiff  to  take 
an  unjust  advantage  of  the  defendants.  A  party  may  waive  a 
fetatutorv  right  when  such  waiver  is  not  contrary  to  public  pol- 
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icy.  28  En.  Plead.  &  Prac.  535.  Such  waiver  prevents  the  of- 
fice judgment  from  beconiing  final,  and  the  defendant  may  after- 
wards, until  it  becomes  final  by  order  of  court,  file  his  aflSdavit 
and  plead  to  issue.  If  a  party  agrees  his  legal  rights  away  when 
he  may,  he  must  accept  the  consequences  thereof.  1  Black  on 
Judgments,  section  8C,  the  law  is  stated  to  be :  '^Vhen  a  default 
has  actually  been  entered  against  the  defendant,  he  cannot  es- 
cape ita  consequence  by  filing  a  plea  or  answer,  unless  by  coni?ent 
of  the  plaintiff  or  leave  of  the  court.  But  a  default  may  be 
waived;  and  it  will  be  considered  that  this  is  done  if  the  plain- 
tiff  subsequently  permits  the  defendant  without  objection  to  par- 
ticipate in  the  proceedings,  as  by  filing  an  answer  or  demurrer.'' 
Cornell  Universih/  v.  The  Denny  Hotel  Co.  lo  Wash.  433. 

Any  appearance  under  our  statute,  is  an  appearance  to  the 
action,  but  will  not  authorize  the  setting  aside  the  oflRce  judg- 
ment unless  by  plea  properly  filed,  although  with  the  consent  of 
the  plaintiff,  it  v/ill  prevent  the  office  judgment  becoming  final 
by  operation  of  law,  so  that  judgment  may  not  thereafterwards 
be  taken  by  default,  but  the  office  judgment  may  be  entered  up  in 
court  for  want  of  a  proper  plea. 

The  circuit  court  therefore  erred  in  not  permitting  defend- 
ants to  file  their  affidavits  and  plead  to  issue  at  the  May  Term, 
1903.  This  makes  it  unnecessary  to  consider  the  various  minor 
objection?  urged  by  the  defendants  as  to  the  insulBcicncy  of  the 
declaration,  the  necessity  for  a  writ  of  enquir}',  which  appear 
however,  to  have  no  substantial  foundation,  as  the  only  object  of 
the  defendnnts  appears  to  be  to  have  a  hearing  on  the  merits  of 
the  controversy  as  raised  by  the  pleas.  The  judgment  is  reversed 
and  the  case  is  remanded  with  leave  to  the  defendants  to  file 
their  affidavit  and  pleas  and  for  further  proceedings. 

Reversed. 


QHARLESTpN, 


Submitted  Februar}'  21,  1.004— Decided  March  8,  1904. 


X.     Agency— Inforwction  Acquired  During 

NeJtlier  agents  or  Bub-agentp  nor  l^ttprneys  nor  asslstaata 
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thereto,  can  withhold  from  principal  or  client  information 
acquired  by  them  in  the  exercise  of  such  agency  or  attorney- 
ship, and  use  the  same  to  extort  an  increased  compensation 
from  such  principal  or  client,  or  coerce  such  principal  or 
client  into  a  contract  he  would  not  enter  into  upon  full  in- 
formation,    (p.  229). 

2.     Contingent  Fee — What  Necessary  to  Sustain. 

To  sustain  a  contingent  fee  it  must  be  shown  that  no 
unfair  advantage  was  taken  of  his  client  by  the  attorney, 
but  that  the  same  was  entered  into  by  the  client  after  full 
knowledge  of  the  facts  and  circumstances  for  legal  services 
of  skill,  judgment  and  ability  of  a  character  to  Justify  a  con- 
tract for  such  contingent  fee.  Ordinary  services  requiring 
no  legal  ability  is  not  a  sufficient  consideration  for  such  fee, 
wholly  disproportionate  thereto      (p.  231). 

3-     CJoNTiNGENT   Fke — Compensation  for   Services, 

When  the  services  rendered  are  not  of  such  character  as 
to  furnish  consideration  for  a  contract  for  a  contingent  fee, 
unfairly  obtained  from  a  client,  the  attorney  may  recover 
for  the  value  of  his  actual  services  rendered  his  client  upon 
pleadings  and  proofs  Justifying  such  recoverv      (p.  232.) 

4.     New  Tbial — When  Proper  to  Grant. 

When  the  court  has  improperly  instructed  the  Jury  as  td 
thie  law  governing  the  facts  as  shown  In  evidence,  a  verdict 
in  accordance  with  such  instructions  should,  on  motion  of 
the  prejudiced  party,  be  promptly  set  aside,  and  a  new  trial 
granted,     (p.  234). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  C.  P.  Dorr  against  J.  N.  Camden.    Judgment  for 
defendant.    Plaintiff  brings  error. 

A  ffirmcd. 

Van  Winkle  &  Ambler,  S.  Y.  Woods,  W.  E.  Raymond,  and 
John  F.  Holt,  for  plaintiff  in  error. 

George  E.  Price,  for  defendant  in  error. 

Dent,  Jcidge: 

C.  P.  Dorr,  plaintiff,  complains  of  the  judgment  of  the  cir- 
cuit court  of  Wood  County  bearing  date  on  the  12th  of  January, 
1903,  in  favoT  of  Johnson  N.  Camden,  defendant,  setting  aside 
the  verdict  of  a  jury  in  favor  of  the  plaintiff  for  the  sum  of 
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$15,972.61  and  granting  the  defendant  a  new  trial.  The  gist 
of  the  pction  is  stated  in  the  declaration  as  follows,  to-wit: 

"And  for  this  also,  that  heretofore,  to-wit,  on  the 

day  of ^  1890,  the  said  defendant  claiming  a  right 

to  certain  lands,  the  legal  title  to  which  was  in  one  William  S. 
Dewing,  which  lands  lie  in  the  counties  of  Greenbrier,  Nicbolaa 
and  Webster,  m  the  State  of  West  Virginia,  and  lying  within 
the  boundaries  of  certain  lands  known  as  the  Caperton  lands, 
nnd  the  said  plaintiff  then  and  there,  being  an  attorney  at  law 
duly  licensed  and  practicing  under  the  laws  of  West  Virginia, 
having  a  knowledge  of  the  facts  and  circumstances  connected 
with  the  tranpaclions  as  to  said  land,  and  the  rights  thereto, 
which  were  of  value  to  said  defendant,  the  said  defendant  then 
agreed  with  the  plaintiff  that  he,  the  plaintiff,  should  furnish 
him  the  said  information,  and  certain  assistance  in  proceeding 
for  the  recovery  of  the  said  land,  to-wit,  should  furnish  the 
said  defendant  information  of  certain  facts  which  were 
necessary  in  the  preparation  of  the  proper  pleadings  in  such 
proceeding,  and  information  as  to  obtaining  the  proof  necessary 
in  such  proceeding,  and  that  he,  the  said  defendant,  would  pay 
the  said  plaintiff  the  sura  of  one  dollar  per  acre  for  every 
acre  that  he,  defendant,  should  recover  of  the  said  land,  and  he, 
the  defendant,  then  and  there  faithfully  promised  the  plaintiflt 
to  pay  him  the  said  sum  of  one  dollar  per  acre  for  every  acre  so 
recovered,  in  consideration  of  the  said  assistance  and  informa- 
tion." 

This  undoubtedly  shows  a  good  cause  of  action  free  from 
maintenance  or  champerty.  It  is  for  compensation  for  services 
to  be  rendered,  and  for  information  to  be  given  in  support  of, 
defendant's  suit  to  be  contingent  upon  and  measured  by  the 
extent  of  defendant's  final  recovery,  and  if  plaintiff  had  sus- 
tained it.  by  proof  limited  to  such  allegations,  his  right  of  recov- 
ery would  have  been  unquestionable.  He  was  to  have  no  share 
or  portion  in  the  thing  to  be  recovered,  but  his  compensation  was 
to  be  in  proportion  to  the  extent  thereof.  And  it  must  be  viewed 
as  alleging  in  effect  a  contract  between  an  attorney  and  his  client 
for  a  fee  contingent  in  amount  on  the  extent  of  the  recovery. 
Anderson  v.  Conaway,  27  W.  Va.  385. 

This  action  is  a  sequence  to  the  suit  of  C.  P.  Dorr  v.  Dewing 
&  Sons,  36  W.  Va.  466;  D^ng  <f  ^ons  v.  Hutton,  40  W.  Va. 
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578;  Hutton  v.  Dewing  &  Sons,  12  W.  Va.  691;  Dewing  &  Sons 
V.  Hutton,  48  W.  Va.  576,  and  Camdm  v.  Dewing  &  Sons,  47  Id. 
310.  The  principal  actors  in  all  this  comedy  of  errors,  of  which 
this  seems  to  be  the  last  scene  or  postlude,  are  A.  H.  Winchester, 
Elihu  Hutton,  Bernard  J.  Butcher  and  C.  P.  Dorr,  plaintiff,  act- 
ing as  attorneys  and  agents  for  Dewing  &  Sons,  and  Johnson  N". 
Camden,  defendant.    A.  H.  Winchester  was  the  confidential  and 
secret  agent  of  Dewing  &  Sons,  of  Kalamazoo,  Michigan,  sent 
into  the  State  of  West  Virginia  to  buy  timber  lands  for  his  prin- 
cipals.   When  it  came  to  purchasing  what  is  known  as  the  6an- 
ley  lands  he  took  into  partnership  with  him  Elihu  Hutton  and 
Bernard  L.  Butcher.     This  partnership  finding  Mr.  Camden, 
the  defendant,  engaged  in  taking  options  upon  and  acquiring 
lands  in  the  Gauley  region,  where  they  designed  to  make  their 
purchases,  entered  into  a  contract  with  the  defendant,  for  the 
purpose  of  avoiding  competition,  and  securing  their  lands  at  a 
very  low  rate,  that  if  he  would  turn  over  to  them  his  options 
and  abandon  the  region  to  them  that  they  would  purchase  for 
him  certain  large  tracts  of  land  containing  13,366  acres  now 
involved  in  the  suit,  and  lying  within  what  is  known  as  the 
"Caperton  Survey,"  and  charge  him  therefor  only  the  actual- 
price  and  expense  of  obtaining  the  same.    Mr.  Winchester  em- 
ployed the  plaintiff  as  attorney  and  agent  to  assist  in  buying 
and  securing  the  title  to  these  lands,  both  for  the  partnership 
and  for  the  defendant.     He  was  fully  aware  that  these  lands 
were  being  purchased  for  the  defendant.    The  defendant  faith-"' 
fully  complied  with  his  contract  and  the  partnership  by  reason 
thereof,  with  the  aid  and  assistance  of  their  attorney,  the  plain- 
tiff, were  enabled  to  purchase  in  this  Gauley  region  about  fifty- 
five  thousand  acres  of  land,  including  defendant's  at  a  little 
more  than  one  dollar  per  acre.    Excluding  their  purchases  for  • 
defendant,  they  amounted  to  over  forty  thousand  acre^^.    After 
these   purchases   were   completed.    Butcher   having   withdrawn 
from  the  partnership,  Dewing  &  Sons  take  the  place  of  Win- 
chester, pay  the  purchase  money  for  these  lands,  and  then  buy 
out  Hutton  by  agreeing  to  pay  him  the  rate  of  fifty  cents  per 
acre.     William  S.  Dewing  acting  in  behalf  of  Dewing  &  Sons, 
agreed  to  take  the  place  of  Winchester  and  to  carry  out  all 
agreements,  contracts  and  understandings  in  good  faith,  of  the 
former  partnership.    Having  purchased  Button's  interest.  Dew- 
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ing  &  Sors  insisted  that  all  thc&e  lands  should  be  conveved 
to  them  and  that  thev  would  hold  the  defendant's  lands  in  trust 
for  him,  and  to  be  conveyed  to  him  on  payment  of  the  purchase 
money  and  expenses.  The  plaintiff  not  having  been  paid  for  his 
services  in  full  by  Winchester,  sued  Dewing  &  Sons  for  the 
balance  due  him  and  obtained  a  dec^^ee  therefor  amounting  to 
$7,100.00,  which  decree  was  affirmed  by  this  Court.  The  defend- 
ant, not  having  received  his  portion  of  the  lands  according  to 
his  contract,  and  having  learned  that  the  title  thereto  had  been 
invested  in  Dewing  &  Sons,  demanded  the  same  from  Dewing  & 
Sons  and  they  refusing  to  convey  the  same,  was  preparing  to 
institute  suit  to  enforce  the  contract  between  himself  and  Win- 
chester, Button  and  Butcher,  and  of  which  they  and  Dewing  & 
Sons,  had  received  the  full  benefit,  enabling  them  to  make  thous- 
ands of  dollars  that  they  might  not  otherwise  have  made. 

The  plaintilf,  being  employed  by  Winchester,  Hutton  and 
Butcher,  to  assist  them  as  agent  and  attorney  in  carr}-ing  out 
their  contract  with  and  for  the  defendant,  and  having  received 
a  handsome  compensation  for  his  services  in  behalf  of  the  de- 
fendant, approached  the  defendant  in  company  with  Mr.  Hut- 
ton,  and  proposed  to  the  defendant,  to  use  his  own  language: 
"If  you  will  give  me  two  dollars  an  acre,  I  will  see  that  you 
get  the  facts  sufficient  to  recover  this  land,^'  meaning  the  land 
that  he  had  assisted  Mr.  Winchester,  Mr.  Hutton  and  Mr. 
Butcher,  in  acquiring  for  the  defendant  and  for  which  service 
he  had  been  paid  by  Dewing  &  Sons.  According  to  the  plain- 
tiff's testimony,  the  defendant  replied  to  this  proposition: 
"Other  people  are  interested  with  me  and  I  would  have  to  pay 
the  purcliase  money,  and  I  will  give  you  one  dollar  an  acre  for 
all  the  land  I  will  recover  in  a  case  of  that  kind.*'  He  says: 
"I  will  take  it."  Plaintiff  then  told  Mr.  Hutton  in  defendant's 
presence,  that  he  would  give  him  one-half  the  amount  if  he 
would  aid  him,  to  which  Mr.  Hutton  assented.  This  is  the  con- 
tract on  which  this  suit  is  brought.  It  is  simply  an  agreement 
by  an  attorney  to  furnish  the  facts  to  secure  a  recovery,  pro- 
vided he  receives  compensation  proportionate  to  such  recovi»ry. 
It  is,  in  other  words,  a  proposition  by  defendant's  agent  and 
attorney  to  furnish  him  information  that  this  agent  and  attorney 
had  acquired  while  acting  as  his  agent  in  procuring  these  same 
lands  for  him,  and  for  which  he  had  received  full  compensation 
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hut  which  had  not  vested  according  to  contract,  such  informa- 
tion to  bo  used  in  completing  such  contract,  according  to  the 
true  tenor  and  affect  thereof. 

This  proposition  is  innocent  enough  in  itself,  but  it  has  no 
consideration  to  support  it.  This  information  possessed  by  his 
Hgenis  and  acquired  by  them  in  complying  with  this  very  con- 
tract, beloi  ged  to  the  defendant  as  a  matter  of  law,  and  these 
agents  had  no  right  to  charge  him  therefor,  or  make  merchan- 
dise thereof  at  his  expense.  It  may  be  said  that  the  agency, 
especially  that  of  Dorr,  was  at  an  end.  Agency  never  ceases 
in  so  far  as  the  knowledge  and  information  acquired  by  the 
agent  in  carrying  out  the  same,  is  concerned,  until  the  contract 
which  rendered  the  agency  necessary  is  fully  consummated,  or 
the  pui"pose  which  gave  rise  to  the  agency  has  been  attained. 
While  Dorr  was  not  a  party  to  the  contract,  nor  obligated  to  see 
that  it  VRB  fully  carried  out,  yet  having  been  employed  by  Win- 
chester as  attorney  and  agent,  to  aid  in  carrying  it  out,  to  the 
full  extent  and  scope  of  his  employment,  he  became  as  fully  the 
df:fendant^s  agent  as  Winchester,  Hutton  and  Dewing,  and  the 
information  thus  acquired  by  law  belonged  to  his  principal  with- 
out money  or  reward  other  than  he  had  already  received,  for 
his  services  rendered.  As  shown  in  the  evidence,  the  only  testi- 
mony tliat  Dorr  proposed  to  produce  besides  his  own  for  which 
he  had  no  right  to  charge,  was  that  of  Winchester,  Hutton,  and 
Butcher,  defendant's  agents  to  carry  out  this  very  contract,  all 
of  whom  were  under  obligation,  and  had  been  fully  compen- 
sated, to  see  Ihat  it  was  consummated.  Therefore,  neither  the 
testimony  of  plaintiff  nor  of  these  other  agents,  furnish  any  con- 
sideration for  plaintiff's  alleged  contract. 

"Assumpsit  will  not  lie  to  recover  money  promised  for  doing 
that  which  it  was  the  parties'  duty  to  do  without  reward;  for  it 
is  extortion  and  illegal." 

"So  this  action,  being  an  equitable  one,  cannot  be  supported 
where  the  assumpsit  arises  from  an  unconscientious  demand." 
2  Tuck  134,  135.  In  obtaining  these  lands  for  the  defendant, 
Dewing  &  Sons,  Winchester,  Hutton,  Butcher  and  Dorr  all  acted 
as  agents  for  the  defendant  and  received  compensation  therefor, 
and  now  Dorr,  one  of  these  agents,  demands  a  further  com- 
pensation to  furnish  the  necessary  information  growing  out  of 
the  a;rency,  to  enable  the  principal  to  compel  the  other  agents 
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to  fulfill  <he  contract  under  which  they  were  all  acting.  This 
is  an  unconscientious  demand  unsustained  by  a  good  legal  con- 
Fideration.  6  Am.  &  En.  En.  Law  (2  Ed.)'  752.  Not  only  is 
this  true,  but  this  alleged  contract  was  obtained  by  open  collu- 
ffon  between  Dorr  and  Hutton,  both  of  whom  had  been  acting 
as  agents  for  the  defendant  and  under  contract  to  secure  these 
lands  for  him.  By  open  collusion  I  mean  they  went  together 
into  the  defendant's  presence,  and  while  the  proposition  was 
not  mnde  jointly  to  him,  yet  he  was  informed  that  Hutton  was 
to  participate  in  the  additional  compensation  to  the  extent  of 
one  moiety  thereof.  Hutton  had  all  the  information  the  de- 
fendant needed  and  he  was  under  legal  obligation  to  furnish  it 
to  him  and  to  see  that  he  obtained  the  title  to  his  lands  from 
the  parties  whom  Hutton  had  constituted  trustee  thereof  for 
defendant's  benefit,  and  if  it  took  any  additional  compensation 
to  obtain  the  lands,  Hutton  was  in  duty  bound  to  pay  it  in  order 
to  carry  out  the  contract  in  good  faith. 

All  tbe  knowledge  of  the  agent  belongs  to  the  principal  and 
he  has  no  right  to  use  it  for  his  own  benefit  to  extort  mon^  or 
other  thing  from  his  principal.  I  Perry  on  Trusts,  sec.  206. 
This  same  rule  a}>plios  to  attorneys  at  law.  In  1  Perry  on  Trusts 
s(H.*.  202,  it  is  said.  "The  client  is  so  completely  in  the  hands 
of  the  attorney  in  relation  to  the  subject  matter  of  litigation, 
that  it  wo  old  be  almost  impossible  for  him  to  enter  into  a  free 
and  fair  contract  in  regard  to  it"  *This  disability  of  an  at- 
torney continues  as  Ions:  as  the  relation  of  attorney  and  client 
continues,  and  as  much  longer  as  the  influence  of  the  relation 
can  be  supposed  to  extend.  If  the  relation  has  ceased  but  the 
influence  of  the  relation  continues  to  affect  the  minds  of  the 
parti*^s,  all  contracts  made  under  the  influence  will  be  avoided.^' 
Also  in  section  206,  "Whatever  an  agent  may  be  employed  to 
do,  he  cannot  use  his  po.?ition  nor  the  knowledge  obtained  by 
his  emploA-ment,  to  obtain  a  bargain  from  his  principal."  If  he 
does,  ?ueh  bargain  will  be  held  invalid  for  undue  influence. 
27  Am.  ft  En.  En.  liaw,  477.  In  the  present  case,  the  plaintiff 
and  Hutton  having  been  agents  to  acquire  these  lands  for  the 
defendant  and  without  giving  him  the  information  with  regard 
to  the  Innds  he  was  entitled  to  have,  through  Dorr  alone,  advises 
the  defendant  they  have  the  necessary  information  to  acquire 
these  lands  for  him  which  he  had  already  fully  compensated 
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them  for  acquiring  if  he  would  agree  to  pay  Dorr  one  dollar  per 
acre  for  every  acre  recovered,  to  be  divided  between  himself  and 
Hiitton.  By  ihis  proposition  under  the  circumstances,  defend- 
ant was  placed  ir  a  very  unfair  position.  He  knew  his  case  de- 
pended upon  the  evidence  of  these,  his  agents,  together  with  his 
other  two  agentj?..  Butcher  and  Winchester,  to  some  extent  at 
least  unknown  to  the  defendant.  If  he  rejected  their  proposal 
outright,  they  could  give  him  much  trouble  and  probably  suc- 
ccjed  if  they  made  up  their  minds  to  do  so,  in  depriving  him  of 
his  lands  altogether.  They  seemingly  already  having  broken 
faith  wilh  him,  he  was  placed  in  the  quandary  of  accepting  an 
unjust  contract  or  of  running  the  risk  of  losing  his  lands,  and 
he  might  have  been  thereby  driven  to  say  such  things  as  led 
them  to  believe  that  he  accepted  their  proposition,  and  which 
as  botwcen  strangers  dealing  at  arm's  length,  would  make  a 
valid  contract. 

Sub-agon ts  and  assistant  attorneys  are  the  agents  and  at- 
torneys of  the  principal  and  client,  it  matters  not  by  whom  they 
are  employed,  and  are  subject  to  all  the  obligations  of  agency 
or  attorneyship  toward  their  principal  or  client,  in  so  far  as  the 
information  acquired  by  them  during  the  exercise  of  the  agency, 
is  conccrneil.  Neither  agents  nor  attorneys  can  withhold  infor- 
mation acquired  by  virtue  of  and  in  the  discharge  of  the  duties 
of  such  agency  or  attorneyship,  and  use  it  for  the  purpose  of  ex- 
torting from  principal  or  client,  to  whom  such  information 
belongs  as  a  matter  of  right  and  la\^,  an  increased  compensation 
for  doing  that,  for  which,  they  had  already  been  fully  compen- 
snted. 

It  may  be  urged  that  there  is  included  in  the  contract  the 
future  service  of  Dorr  as  attorney,  as  Mr.  Hutton  says,  in  set- 
ting up  the  proof  and  getting  the  same  in  shape  so  a  recovery 
might  bo  had,  which  would  furnish  a  sufficient  consideration 
to  sustain  the  cooitract  for  a  contingent  fee.  In  the  6th  Am.  & 
En.  En,  Law,  (2d  Ed.)  827,  the  principle  of  law  governing 
contingent  fees,  is  given  as  follows :  "It  may  be  stated  as  a  well 
'▼rounded  rule,  tliat  a  contract  for  a  contingent  fee  must  be  made 
-:n  Tood  faith,  without  suppression  or  reserve  of  fact  or  appre- 
hended difficulties,  or  undue  influence  of  any  sort,  or  degree; 
and  the  compensation  bargained  for  must  be  absolutely  just  and 
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fair  so  that  the  transaction  is  characterized  throughout  by  all 
tfood  faith  to  the  client.'' 

Where  an  attorney  suppresses  the  facts  of  the  case,  or  uses 
any  unfairness  in  securing  a  contract,  of  this  character,  it  will 
be  held  invalid,  and  if  he  has  rendered  any  serivce  in  carrying 
out  such  contract,  he  will  be  remitted  to  a  recover}'  on  a  qitantum 
meruit  Chester  County  v.  Barber,  97  Pa.  St.  455;  Stewart 
V.  Houston  &  R.  Co,,  62  Tex.  248. 

A  contingent  fee  is  only  permitted  to  attorneys  as  reward  for 
skill  and  diligence  exercised  in  the  prosecution  of  doubtful  and 
litigated  claims,  and  is  not  allowed  for  the  rendition  of  mere 
minor  sorvicec  which  any  layman  or  inexperienced  attorney 
might  perform. 

It  iy  the  skill,  diligence,  ability,  experience,  judicial  knowl- 
edge and  judgment  of  the  attorney  that  is  thereby  rewarded, 
and  the  performance  of  duties  that  require  no  such  qualities  is 
whoUv  insutficient  to  sustain  such  fee,  as  the  true  measure  of 
such  services  can  be  ascertained  on  a  quantum  meruit. 

The  evidence  of  this  case  clearly  shows  that  the  only  duty  the 
plaintiff  was  to  perform  was  to  furnish  the  evidence  of  himself, 
Winchester,  Butcher,  and  Hutton,  and  the  record  and  decision 
in  the  case  of  Camden  v..  Dewing  shows  the  case  wholly  de- 
pended on  the  evidence  of  Winchester,  Butcher  and  Hutton,  all 
of  whom  were  under  obligation  to  the  defendant  as  his  fully 
compensated  agents,  to  furnish  him  their  evidence  free  of  charge 
or  compensation  of  any  kind,  whatsoever.  It  is  therefore  clear 
from  the  proofs  that  the  plaintiff  did  nothing  requiring  skill, 
diligence,  experience,  ability,  legal  knowledge,  or  judgment, 
entitling  him  to  a  contingent  fee  for  legal  services  and  as  before 
seen,  the  contract  if  entered  into  at  all,  was  coerced  from  the 
defendant  by  the  unfair  advantage  taken  of  him  by  his  agents, 
withholding  from  him  information  that  belonged  to  him. 

This  brings  forward  for  consideration,  the  question  as  to 
whether  the  contract  as  alleged  is  supported  by  a  preponderance 
of  the  evidence. 

To  constitute  a  contract  there  must  be  free,  mutual  assent. 
7  Am.  k  En.  En.  Law,  (2d  Ed.),  110.  As  heretofore  shown, 
defendant  was  placed  in  an  unfair  position  by  the  proposers 
and  was  not  dealing  with  them  at  arm's  length.  Even  with  this 
unfaim'PS  it  is  hard  to  say  that  he  assented  to  the  proposition 
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made  by  one  of  them.  The  beneficiaries,,  plaintiff  and  Hutton, 
sav  that  he  did.  He  denies  and  savs  he  did  not  bat  answered 
them  diplomalicaliy  by  referring  them  to  his  attorney,  Mr.  Mol- 
lohaii,  who  had  been  engaged  to  manage  the  suit  for  him.  The 
beneficiaries  say  that  after  he  accepted,  and  while  they  were 
considering  the  matter,  as  to  whether  he  should  sign  the  writ- 
ing prepared  by  the  plaintiff,  that  Mr.  Mcllohan  came  in  and  the 
matter  was  referred  to  him,  and  he  advised  against  signing  any 
writing,  for  the  reason  that  they  would  all  have  to  be  witnesses 
in  the  case,  and  it  would  be  dangerous  for  them  to  have  guch 
contract  brought  out  in  evidence. 

Mr.  Mollohan  is  an  attorney  of  skill  and  ability,  of  long  ex- 
perience and  high  standing  in  his  pi-ofession.  He  testifies  that 
when  the  |. lain  tiff  offered  to  show  him  the  writing,  he  refused  to 
have  amihing  to  do  with  it  and  advised  the  beneficiaries  that 
such  contract  was  not  legal;  and  he  then  went  and  advised  his 
client  not  to  enter  into  or  make  any  such  contract.  On  such 
points,  the  beneficiaries  on  one  side  and  the  defendant  and  his 
attorney  on  the  other,  plainly  contradict  each  other,  while  the 
facts  and  circumstances  plainly  preponderate  in  favor  of  the 
latter. 

The  plaintiff  in  his  evidence  in  detailing  his  conversation 
with  the  defendant,  starts  out  with  the  idea  that  the  defendant 
knew  nothirg  about  the  matter,  while  the  fact  is  at  least  presum- 
able tliat  he  had  full  information  from  his  agents,  Winchester, 
Butcher  and  Hutton,  all  about  the  matter,  and  if  he  did  not 
Hutton  was  in  position  to  furnish  him,  and  was  in  duty 
bound  to  do  so,  such  information  at  any  time  demanded.  All 
he  needed  to  sustain  his  case,  was  for  Winchester,  Butcher  and 
Hvtton  to  stand  by  him,  and  he  had  other  lawyers  to  perform 
the  heavy  legal  duties  of  his  case.  Hence,  there  was  not  the 
least  necessity  foi  him  to  enter  into  such  contract  unless  it  was  to 
prevent  his  agents  from  Ixx'oniing  false  to  him.  He  was  afraid 
of  his  agents  and  theerofre  he  had  to  treat  them  diplomatically. 
Tt  is  tlierefore  very  plain  that  both  Mr.  Mollohan  and  Mr.  Cam- 
rlen,  the  defendant,  testified  fully  to  the  truth  of  the  transaction 
as  thev  understood  it,  and  the  facts  and  circumstances  bear 
them  out.  Nor  can  we  say  that  the  beneficiaries  testified  falsely 
though  contradicted.  They  went  to  the  defendant  to  secure  a 
certain  contract  from  him  for  the  information  they  had  acquired 
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about  his  business.    He  treated  them  diplomatically.    From  his 
diplomacy  thew  may  have  inferred  assent  to  their  proposition. 

But  such  inference  on  the  consideration  proposed,  will  not  jus- 
tify or  sustain  a  contract  for  a  contingent  fee,  although  it  might 
s^ustain  an  action  for  services  rendered  by  reason  thereof  upon  a 
quantum  meruit  It  is  therefore  very  plain  that  plaintiff  is  not 
entitled  to  recover  on  the  special  count  under  an  express  con- 
tract for  a  contingent  fee,  as  set  out  in  his  declaration,  and 
which  he  has  endeavored  to  sustain  in  his  evidence,  but  he  may 
be  entitled  to  recover  under  a  general  count  for  the  value  of  the 
services  actuallv  rendered  bv  him.  Such  invalid  contract  fur- 
niches  r.o  criterion  as  to  the  amount  that  plaintiff  will  be  en- 
titled to  recover  if  anything.  6.  Am.  &  En.  En.  Law,  (2d  Ed.) 
nS8. 

From  what  has  been  said  it  is  plain  that  the  court  instructed 
the  jury  under  a  mistaken  view  of  the  law,  as  applicable  to  the 
facts,  and  should  have  sustained  the  motion  of  the  defendant  to 
exclude  the  evidence,  and  direct  a  verdict  for  the  defendjint  on 
the  grounds  that  it  did  not  sustain  the  special  contract  set  out 
in  the  declaration,  nor  as  set  forth  in  the  bill  of  particulars. 
The  circuit  court  therefore  committed  no  error  in  setting  aside 
the  verdict  of  the  jury  and  in  granting  the  defendant  a  new  trial 
As  the  plaintiff  cannot  recover  on  his  alleged  contract,  for  a  con- 
tingenl  fee,  this  Court  would  probably,  be  justified  in  entering  a 
jud.ement  for  the  defendant  were  it  not  that  the  plaintiff  may  be 
entitled  to  recover  in  this  action  on  proper  allegations  and 
proofs,  for  the  actual  services  rendered  by  him  under  his  invalid 
contract,  or  attempt  to  make  a  contract,  being  the  actual  ser- 
vices rendered  by  him  for  the  defendant,  and  of  which  the  de- 
ferdant  enjoyed  tlie  benefit. 

The  judgment  is  therefore  affirmed. 

A  ifiTtned, 


CHARLESTON; 

EooN  r.  Hamrtck. 

Submitted  January  27,  1904— Decided  March  8,  1904. 

1.     Writ  of  Error— AppeUafc  Court— Judgment. 

Wben,  pending  a  writ  of  error,  withoat  fault  of  a  party, 
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an  eyent  occurs  rendering  it  Impossible  for  the  appellate 
court.  If  it  should  decide  in  favor  of  the  plaintiff,  to  grant 
him  substantial  relief,  the  Court  will  not  decide  the  merits 
and  give  formal  judgment,  but  will  dismiss  the  writ  of  error, 
without  awarding  costs,     (p.  237). 

2.     Writ  or  Error — Office — Term, 

When  a  writ  of  error  involves  a  contest  as  to  an  office, 
and  while  it  is  pending  the  term  of  the  office  ends,  the  writ 
of  error  will  be  dismissed  without  decision  of  the  case,  and 
without  judgment  as  to  costs,     (p.  238). 

Error  to  Circuit  Court,  Webster  Countv. 

Certiorari  by  W.  W.  Elbon  against  Benjamin  Hamrick  and 
others.    Jndgment  for  defendants,  and  plaintiff  brings  error. 

Dismissed, 

Link  &  Byrne  and  W.  T.  Talbott,  for  plaintiff  in  error. 

Morton  &  Wysonq  and  H.  C.  Thurmond,  for  defendants  in 
error. 

Brannon,  Judge: 

W.  W.  Elbon  was  elected  councilman  of  the  town  of  Addison, 
Welster  County,  but  upon  contest  before  the  town  council  he 
wrts  declared  ineligible  because  not  a  freeholder,  and  then  he 
sued  out  a  writ  of  certiorari  to  reverse  that  decision,  but  the 
certiorari  was  dismissed  by  the  circuit  court  as  improvidently 
granted.    Elbon  obtained  a  writ  of  error. 

The  case  now  presents  to  this  Court  for  decision  only  a  moot 
or  useless  question,  for  the  reason  that  the  term  of  office  has  ex- 
pired, and  if  Elbon  were  successful,  he  could  not  take  the  office. 
Our  ca?e  of  StaU  v.  Lamhcrt,  52  W.  Va.  248,  fully  discusses 
this,  holding  that  "if,  pending  a  writ  of  error  to  a  judgment 
awarding  a  mandamus  commanding  a  town  clerk  to  place  a  can- 
didate's nfim^  on  an  official  ballot,  the  election  has  been  held, 
the  writ  of  error  will  be  dismissed.''  ^'When  pending  an  appeal, 
without  any  fault  of  defendant,  an  event  occurs  which  renders  it 
impossible  for  the  appellate  court,  if  it  should  decide  the  case 
in  favor  of  the  plaintiff,  to  grant  him  any  effectual  relief  the 
Court  will  not  proceed  to  a  formal  judgment,  but  will  dismiss 
the  appeal."  MHU  v.  Green,  159  XJ.  S.  651.  There  a  party 
sought  a  right  to  vote,  but  the  election  was  over.    Taylor  v.  May- 
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nor,  46  W.  Va.  588,  is  decisive  of  this  case,  holding  that  where 
a  case  involves  riprht  to  town  offices,  and  the  term  ends  during 
pendency  of  a  writ  of  error,  Ihe  writ  of  error  will  be  dismissed. 
Only  a  question  of  costs  is  left  in  the  case.  The  subject  is  fully 
stated  in  2  Cyc.  o33.  There  we  find  that  the  court  will  not  hear 
the  case  merelv  to  adjudge  costs.  The  principles  above  stated, 
and  as  to  cost«,  will  be  found  in  Fergerson  v.  Millender,  32  W. 
Va.  30.  Having  no  controversy  on  which  to  base  a  decision, 
how  can  we  adjudicate  costs?  Costs  depend  on  decision  of  the 
merits.  We  cannot  award  them  in  favor  of  plaintiff  in  error 
without  determining  that  he  has  right,  or  against  the  defendant 
without  finding  him  wrong. 

Therefore,  we  dismiss  the  writ  of  error,  without  costs. 

Dismissed, 


CHARLESTON. 


BOSENTIIALL  Co.  V.  SCOTTISH  InS.   Co. 


Submitted  January  27,  1904.    Decided  March  8,  1904. 

1.  Fire  Insurance  Ck). — Evidence, 

In  an  action  on  fire  insurance  policy  under  the  declaration 
prescribed  by  section  61,  chapter  125,  Code,  18®9,  if  the  defense 
is  because  of  failure  of  the  Insured  to  comply  with,  or  his 
violation  of  any  clause,  condition  or  warranty  of  the  policy, 
though  a  precedent  condition  to  recovery,  no  evidence  is  re> 
Quired  of  the  plaintiff  of  his  compliance  therewith,  unless  the 
defendant  file  the  statement  required  by  section  64  of  said 
chapter,  specifying  the  clause,  condition  or  warranty  not  kept 
or  violated.  When  such  statement  of  defense  is  filed  the 
burden  of  proof  to  show  compliance  with  the  clause,  condition 
or  warranty  specified  in  it,  if  a  condition  precedent  to  recovery, 
is  upon  the  plaintiff.  Point  15  of  Schtoarzbach  v.  Pro.  Vnion^ 
25  W.  Va.  622,  overruled,     (p.  240). 

2.  Insurance  Co. — Declaration — Evidence, 

A  statement  under  code  1899,  chapter  125,  section  64, 
specifying  a  clause,  condition  or  warranty  of  a  policy  of  Are 
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insurance  not  compiled  with  or  violated  by  the  insured  is  not 
a  plea  governed  by  strict  principles,  but  only  a  specification, 
and  is  not  open  to  demurrer  for  insufficiency.  If  too  vague, 
evidence  under  it  may  be  excluded,     (p.  240). 

3.     Insubance  Pouct — Warranty, 

A  clause  in  a  fire  insurance  policy  binding  the  insured  to 
furnish  for  examination  books  of  account,  bills,  Invoices  and 
other  vouchers  Is  a  promissory  warranty  and  compliance  with 
it.  in  case  of  loss,  is  a  condition  precedent  to  recovery,  unless 
waived  or  compliance  with  it  is  Impcsslble.     (p.  241). 

Error  to  Circuit  Court,  Tucker  County. 

Action  cy  the  L.  Rosenthal  Clothing  &  Dry  Goods  Company 
against  the  Scottish  nnion  &  National  Insurance  Company. 
Judgment  for  defendant.    PlaintiflE  brings  error. 

Affirmed. 

C.  0.  Strieby,  for  plaintiff  in  error. 

Cunningham  &  Stallings  and  Will  C.  Guenther^  for  de- 
fendant in  error. 

Brannon,  Judge  : 

In  an  action  of  assupmsit  in  the  circuit  court  of  Tucker  coun- 
ty by  The  L.  Rosenthal  Clothing  and  Dry  Goods  Company 
against  Scottish  Imion  and  Xational  Insurance  Company,  to  re- 
cover for  the  loss  by  fire  of  a  stock  of  goods  insured  by  a  policy 
issued  by  said  company,  the  court  directed  a  verdict  and  gave 
judgment  for  the  defendant,  and  the  Clothing  Company  brought 
the  case  to  this  Court. 

The  Insurance  Company  claims  that  there  was  no  evidence 
given  by  the  plaintiffs  to  warrant  a  verdict,  because  the  policy 
contained  certain  promissory  warranties  with  which  the  plain- 
tiff failed  to  comply,  and  thus  lost  its  right  of  action.  Warran- 
ties in  insurance  law  are  of  two  kinds,  affirmative  and  promis- 
sory. Affirmative  warranties  consist  of  a  representation  in  the 
policy  of  a  fact;  promissory  warranties  are  those  that  require 
that  something  shall  be  done  or  not  done  after  the  policy  takes 
effect.  If  the  one  is  false,  it  avoids  the  policy ;  and  if  a  prom- 
issory warranty  be  not  executed,  this  also  avoids  the  policy.    15 
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Am.  &  Eng.  Ency.  L.  (2nd  ed.)  919,  920;  1  May  on  Ins.,  eec- 
tion  157. 

One  warranty  in  this  policy  is,  that  before  it  should  go  into 
effect  the  insured  diould  make  an  inventory  of  the  stock  of  goods, 
and  another  is,  that  they  should  keep  books  of  account  correctly 
detailing  the  purchases  and  sales.     The  Insurance  Company 
claims  that  the  Clothing  Company  failed  to  observe  both  these 
covenants;  but  it  cannot  have  that  matter  considered  because  it 
did  not  specify  any  default  as  to  those  covenants  in  the  circuit 
court.    Turning  to  the  Code  of  1899,  chapter  125,  section  61,  we 
find  a  short  form  of  declaration  on  a  policy  of  insurance,  and 
that  was  used  in  this  case.    In  section  64  we  see  that  under  such 
declaration  ''if  the  defense  be  that  the  action  cannot  be  main- 
tained because  of  the  failure  to  perform  or  comply  with  or  vio- 
lation of  any  clause,  condition  or  warranty  in,  upon  or  annexed 
to  the  policy,  or  contained  in  or  upon  any  paper  which  is  made 
by  reference  a  part  of  the  policy,  the  defendant  must  file  a  state- 
ment in  writing  specifying  by  reference  thereto,  or  otherwise, 
the  particular  clause,  condition  or  warranty  in  respect  to  which 
such  failure  or  violation  is  claimed  to  have  occurred.^^    No  state- 
ments were  filed  pointing  out  failure  to  comply  with  the  two 
warranties  above  specified;  but  the  Insurance  Company  would 
meet  this  trouble  with  the  argument  that  as  the  making  of  the 
inventory  and  the  keeping  of  books  of  purchases  and  sales  are 
conditions  precedent  to  recovery,  proof  thereof  is  essential  to  the 
plaintiffs  case,  and  compliance  with  thore  warranties  falls  on  a 
plaintiff  to  prove  and  that  no  statement  pointing  out  noncompli- 
ance with  them  is  necessary.    It  is  no  doubt  true  that  if  a  com- 
mon law  declaration  is  filed,  or  rather  by  common  law  plead- 
ing, the  plaintiff  must  allege  and  prove  compliance  with  those 
warranties,  because  they  are  conditions  precedent,  and  the  declar- 
ation must  aver  that  the  plaintiff  complied  with  them.     11 
Ency.  PI.  &  Prac.  411,  413 ;  May  on  Ins.  section  589.    But  the 
statutory  form  contains  no  such  averment,  and  dispenses  with 
it,  and  section  64  plainly  renders  proof  of  compliance  with  them 
not  necessary  on  the  part  of  the  plaintiff,  unless  a  statement  is 
filed  by  the  defendant  that  those  warranties  have  not  been  com- 
plied with.     When  such  statement  is  filed,  the  plaintiff  is  told 
wherein  he  has  failed  to  observe  the  policy,  and  then  he  must 
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prove  such  obseirance.    The  statute  does  ilot  shift  the  burden 
of  proofs  but  it  does  dispense  with  proof  of  observanee  of  a 
clause  or  condition,  when  there  is  no  statement  calling  that 
particular  clause  or  condition  in  question.     Looking  at  the 
broad  words  of  section  64  we  cannot  say  that  it  applies  to  some 
clauses  and  not  to  others.     Common  law  pleading  did  require 
the  declaration  to  aver  compliance  with  conditions  precedent; 
but  this  statute  changes  that.    It  is  a  remedial  statute  and  must 
be  liberally  construed.     Pleadings  in  insurance  cases  by  com- 
mon law  were  complicated  and  difficult,  owing  to  the  many  stip- 
ulations in  policies,  and  the  object  of  the  statute  is  to  simplify. 
The  statute  allows  the  simple  form  of  declaration,  and  it  then 
provides  for  a  plain  plea  that  the  defendant  ''is  not  liable  to  the 
plaintiff  as  in  said  declaration  is  alleged.^'    That  is  the  general 
issue;  but  it  does  not  put  the  plaintiff  on  proof  of  his  compliance 
with  all  the  conditions  precedent  of  his  policy.    They  are  very 
numerous,  and  for  this  reason,  in  order  to  eliminate  all  condi- 
tions and  clauses  not  really  in  issue,  and  narrow  the  controversy 
to  those  conditions  and  clauses  actually  in  issue,  the  legislature 
required  the  Insurance  Company  to  file  a  statement  as  a  specifi- 
cation of  the  particular  clause  or  condition  violated  by  the  in- 
sured.   All  oilier  conditions  and  clauses  not  thus  brought  into 
actual  issue  are  out  of  the  case.    This  is  just,  and  the  statute 
should  be  given  such  construction.    It  is  the  insurance  company 
whidi  complains  of  default,  and  it  should  specify  Wherein  such 
default  consists,  and  not  compel  the  other  party  to  produce  a 
host  of  witnesses,  and  ramble  over  the  numerous  clauses  of  the 
policy.    The  statute  does  not  change  the  burden  of  proof;  the 
plaintiff  still  carries  that  as  to  contested  conditions ;  but  it  does 
dispense  with  all  conditions  not  brought  into  issue  by  the  defend- 
ant, by  requiring  it  to  specify  the  broken  clause,  condition  or 
warranty.    The  case  of  Schwarzbach  v.  Protective  Union,  25  W. 
Va.  622,  does  support  the  position  of  the  defendant  that  the 
plaintiff  must  prove  the  making  of  an  inventory  and  keeping 
books  of  purchase  and  sales  as  an  indispensable  call  of  his  case, 
though  the  defendant  has  not  filed  any  statement  that  the 
clanse  requiring  such  inventory  and  books  had  not  been  com- 
plied with ;  but  with  great  reluctance  we  are  compelled  to  over- 
rule point  15  of  that  case,  because  it  is  in  the  teeth  of  the  statute 
and  ei»fl«?iilates  its  vigor  and  effect    To  what  does  the  statute 
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apply?  To  what  does  it  amount  under  that  decision?  That 
decision  is  all  right  under  common  law,  as  proof  of  loss  is  a  con- 
dition pref^edent  to  recovery,  and  the  declaration  must  aver  it; 
but  the  statute  dispenses  with  that  averment  by  the  statutory 
declaration,  and  no  proof  of  it  is  required  until  the  plaintiff  is 
warned  by  a  specification  that  he  has  failed  in  complying  with 
the  clause  requiring  it.  The  ca^e  of  Flanagan  v.  PhcPnix  Ins, 
Co.,  42  W.  Va.  426,  by  no  means  supports  the  position  that  the 
plaintiff  must  prove  the  precedent  condition  complied  with, 
without  a  statement  calling  for  it.  It  held,  as  we  hold  now, 
that  the  burden  of  proof  of  delivery  of  proof  of  loss  is  on  the 
plaintiff  when  a  statement  demands  it  of  him,  but  not  otherwise. 

There  was  a  statement  in  that  case. 

I  find  the  case  of  Adkins  v.  Globe  Fire  Ins.  Co.,  45  W.  Va. 
384,  holds  that  the  plaintiff  need  not  show  proof  of  loss  until 
the  defendant  has  pleaded  failure  to  furnish  it.  Here  we  have 
two  conflicting  decisions.  Which  shall  wfe  follow?  We  think 
the  AdJcins  case  the  preferable  one  in  view  of  the  statute.  The 
same  may  be  said  of  the  Iron  Safe  clause,  wlj^ch  the  defendant 
for  the  firet  time  in  this  Court  relies  upon. 

The  defendant  filed  a  statement  of  the  violation  of  a  warranty 
in  the  pohcy  that  the  insured  "shall  produce  for  examination 
all  books  of  account,  bills,  invoices,  and  other  vouchers,  or  cer- 
tified copies  thereof  if  originals  be  lost,  at  such  reasonable  place 
as  may  be  designated  by  this  company,  and  shall  permit  ex- 
tracts and  copies  thereof  to  be  made."  The  plaintiffs  say  that 
this  statement  did  not  call  for  proof  of  compliance  with  this 
clause,  because  it  simply  says,  by  reference  to  the  lines  of  the 
policy  containing  it,  that  the  plaintiffs  did  not  produce  for  ex- 
amination all  books  of  account,  bills,  invoices,  and  other  vouch- 
ers, or  certified  copies  thereof,  in  case  the  original  were  lost  and 
did  not  permit  extracts  or  copies  thereof  to  be  made,  failing  to 
say  that  those  papers  were  demanded,  and  there  was  a  failure  to 
produced  them  at  a  reasonable  time  and  place.  This  argument 
treats  the  statement  under  section  64  as  if  it  were  a  formal  plea ; 
but  plainly  it  is  not  to  be  so  treated.  Look  at  the  section.  It  will 
be  seen  that  a  formal  plea  is  not  contemplated,  since  all  that  it 
requires  is  a  simple,  statement  specifying  iiie  particular  clause, 
condition  C'r  warranty  violated  or  not  complied  with,  and  it  does 
not  require  further  specification^  or  that  legal  ccrtaint)-  required 
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by  fonnal  pleading.  The  office  performed  by  such  statement  is 
to  tell  the  plaintiff  what  particular  warranty  he  must  show  to 
have  been  complied  with;  it  tells  him  what  he  must  prove  ac- 
cording to  the  common  law.  By  common  law  he  would  have  to 
prove  compliance  with  clauses  of  the  policy  creating  conditions 
precedent  to  recovery^  and  this  statute  is  designed  simply  to 
point  out  the  particular  one  of  the  many  clauses  with  which  he 
must  prove  compliance. 

This  is  ihe  view  taken  in  Cappellar  v.  Qtteen  Ins.  Co.,  21  W. 
Va.  576,  where  it  is  held  that  such  statements  are  not  pleas,  and 
that  they  cannot  be  rejected  for  defects  as  if  pleas,  but  that  if 
too  vague,  advantage  is  to  be  taken  of  such  defect  by  excluding 
evidence  under  them. 

The  statement  involved  definitely  specifies  the  lines  of  the 
policy  containing  the  warranty  now  under  discussion  and  plain- 
ly indicated  its  substance,  and  thus  called  on  the  plaintiff  to 
prove  compliance  with  that  particular  warranty  singled  out  by 
the  statement  as  required  by  the  common  law.  The  Cappellar 
case  holds  that  such  statement  cannot  be  rejected  for  defects. 

Did  the  plaintiff  fail  to  prove  compliance  with  the  warranty 
requiring  the  plaintiffs  to  produce  books  and  papers  for  exam- 
inations? The  plaintiff  firm  was  composed  of  Bosenthal,  Hillel- 
son  and  Kaplan.  Hillelson  and  Kaplan  constituted  a  firm  doing 
business  at  Buckhannon,  and  they  and  Bosenthal  formed  a  new 
fimi,  the  plaintiffs  in  this  case,  to  do  business  at  Davis.  The 
stock  of  goods  of  the  new  firm  was  composed  of  the  goods  owned 
by  Hillelson  and  Kaplan,  removed  from  Buckhannon  to  Davis 
and  put  into  the  new  firm,  and  of  new  goods  purchased  by  Bosen- 
thal as  his  capital  in  the  firm  and  sent  to  Davis  and  united  with 
the  goods  furnished  from  Buckhannon  by  Hillelson  &  Kaplan, 
and  of  additions  of  new  goods  purchased  at  different  times. 
There  was  no  inventory  of  the  goods  sent  from  Buckhannon 
amounting  to  $5,716.  The  Insurance  Company  demanded  in- 
spection of  books,  bills  and  other  papers  relating  to  the  stock. 
Bosenthal  says  he  put  into  the  firm  upwards  of  six  thousand 
dollars  of  goods.  Exactly  $6,136,  and  in  the  proof  of  loss  he 
says  that  the  three  firms  of  which  he  bought  these  goods  had 
gone  out  of  business,  and  no  verification  or  certification  of  them 
could  be  gotten.  Why  be  docs  not  say.  The  firms  yet  had  their 
books^  it  i|  fupposed.    In  his  deposition  he  states  that  he  sent 


244  BoBENTHAL  Co.  V.  Iksuhancb  Co.  [55 

the  original  bills  from  the  houses  to  his  partner  Hillelson  at 
Davis.  When  Hillelson  was  asked  for  them  he  said  that  he 
would  not  send  them  to  the  company  because  he  was  afraid  that 
it  might  destroy  them,  that  they  were  valuable  papers  for  the 
firm  and  mrst  be  retained  for  reference.  When  asked  for  copies 
they  fumirhed  only  part  of  them,  about  half. 

As  to  t!ie  large  fraction  of  goods  in  the  store  furnished  by 
Hillelson  &  Kaplan  from  the  Buckhannon  stock,  Hillelson  un- 
der oath  admitted  that  it  was  impossible  to  get  copies  of  bills 
from  the  parties  of  whom  they  bought,  and  it  would  entail  great 
labor  and  r  xpense  to  get  copies  of  all  the  goods  they  had  in  stock, 
and  from  some  wholesale  houses  it  would  be  impossible  to  get 
copies  at  all.  Now,  here  are  thousands  of  dollars  for  which  they 
furnished  no  bills,  invoices  or  inventory  for  examination.  They 
claimed  the  stock  to  amount  to  $14,015.50.  Of  these  only  34 
per  cent,  were  purchased  of  disinterested  parties,  the  balance  be- 
ing furnished  by  Rosenthal,  claimed  to  be  $3,542.39,  leaving 
more  than  six  thousand  dollars  for  which  no  bills  were  furnished 
for  examination  or  on  the  trial.  The  bulk  of  these  goods  were  fur- 
nished by  interested  parties,  and  without  exhibiting  the  bills  of 
purchases  chey  might  put  their  own  valuation  upon  them.  No 
bills  for  the  Hillelson  &  Kaplan  goods  were  produced  for  exami- 
nation. Moreover,  what  is  very  important,  they  did  not  produce 
them  at  the  trial,  showing  that  they  were  unable  to  comply  with 
this  warranty.  They  were  experienced  merchants  and  knew  that 
due  course  of  business,  under  policies  of  insurance  requiring  the 
production  of  bills  of  purchase  when  called  for,  imperatively  re- 
quired, fairly  and  honestly  required,  the  preservation  of  bills 
of  purchase  so  that  in  case  of  fire  the  insuring  company  might 
have  some  means  from  disinterested  sources,  the  wholesale 
houses,  bv  which  to  ascertain  with  reasonable  certaintv  the  ex- 
tent  of  the  loss.    The  plaintiffs  made  no  effort  to  get  these  bills. 

They  do  not  show  that  they  were  lost.  They  give  no  sufficient 
excuse  for  non-production.  They  seem  to  think  that  the  com- 
pany must  pay  the  loss  as  fixed  by  their  own  estimate,  which  at 
best,  under  the  evidence,  under  their  own  evidence,  is  but  guess 
work,  as  they  kept  no  good  books  or  accurate  inventory.  This 
appears  from  the  whole  evidence  in  the  case.  Their  evidence  is 
unsatisfactory  and  discrepant.  How  material  it  is  that  the 
company  when  loss  Qccur§  should  have  these  biUe  of  pnrcchase 
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to  go  by  in  protecting  itself  from  fraudulent  claim  or  over 
valuation  by  interested  parties. 

This  covenant  is  surely  the  essence  of  the  contract.  None 
could  be  more  material  to  the  insurance  company.  The  in- 
sured party  must  be  always  ready  to  show  his  loss.  Papers  that 
were  the  best  evidence  of  value  were  absent  when  called  for,  anl 
absent  at  the  trial.  The  plaintiils  refused  to  send  what  papers 
they  had  to  Cleveland  for  examination  by  the  company,  but 
demanded  that  a  place  in  West  Virginia  be  fixed  for  examina- 
tion of  such  papers  as  they  could  present,  although,  the 
policy  gave  power  to  the  company  to  designate  the  place;  but 
what  does  that  matter  when  we  know  that  they  did  not  have  such 
papers  to  prove  the  full  sum  they  demanded,  since  they  did  not 
produce  them  in  the  circuit  court  of  Tucker  county,  that  is,  as 
to  a  very  large  portion  of  the  valuation  claimed  ?  The  companv 
seems  to  have  suspected  foul  play  in  the  destruction  of  the  goods 
and  over  valuation.  The  business  began  1st  of  November  and 
in  November  and  December  the  firm  took  out  policies  from  sev- 
eral insurance  companies  to  the  extent  of  some  ten  thousand 
dollars.  The  policy  in  question  is  for  $1,500  dating  5th 
December,  1893.  The  fire  was  12th  January,  1894.  The  war- 
ranty in  question  was  not  complied  with.  Being  a  promissory 
warranty  this  defeats  recovery.  O'Bri&ii  v.  Commercial  Ins.  Co., 
64  N.  Y.  108 :  2  May  on  Ins.  section  465 ;  Farmers  Ins.  Co.  v. 
Mispelhom,  50  Md.  180.  In  the  latter  case  the  court  said :  "The 
very  object  of  this'  eighth  condition  is  to  put  means  in  the 
power  of  tlie  insurer  to  scrutinize  the  claims  of  the  insured,  and 
to  protect  itself  against  fraud.  The  provision  is  such  as  the 
parties  were  competent  to  make,  and  having  made  it  a  part  of 
their  contract  the  courts  have  no  dispensing  power  over  it."  For 
want  of  these  papers  there  was  not  such  preliminary  proof  of 
loss  or  proof  of  loss  on  the  trial,  as  the  policy  demanded,  as  ju<*- 
tice  demanded,  because  the  burden  of  proof  of  compliance  with 
this  necessary  requirement  of  the  policy  was  on  the  plaintiff. 
It  was  a  promissory  warranty,  compliance  was  a  condition  pre- 
cedent to  recovery  and  the  burden  of  showing  it  was  on  the 
plaintiff.  Flanagan  v.  Phoenix  Ins.  Co.j  42  W.  Va.  246;  Ad- 
kins  V.  Globe  Ins.  Co.,  45  Id.  348;  4  Joyce  on  Ins.  section  3790. 
The  evidence  to  meet  this  requirement  of  the  policy  being  thus 
short  and  insufficient  to  warrant  a  verdict,  the  court  was  justi- 
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fied  in  directing  a  verdict  for  the  defendant.  Ketternum  v.  Dry 
Fork  R.  Co,,  48  W.  Va.  606.  It  is  hardly  necessary  to  say  that  the 
exceptions  because  of  refusal  of  the  court  to  allow  certain  ques- 
tions be  answered  by  Hillelson  cannot  be  sustained,  because  it 
does  not  appear  what  the  witness  would  answer  or  what  he  was 
expected  to  answer,  so  that  we  can  see  whether  the  answer 
would  be  material.  Jackson  v.  Hough,  38  W.  Va.  237 ;  Brock  v. 
Bear,  42  3.  E.  307;  Seder  v.  Coal  Co.,  51  W.  Va.  318. 
Decree  affirmed. 

Affirmed. 


CHARLESTON. 

Wehner  Compant  v.   Calhoun. 

Submitted  March  1,  1904— Decided  March  8,  1P04. 

1.  Merchant — Former  Dealer — Notice. 

A  retail  merchant  who,  after  conducting  his  individual  busi- 
ness as  such  merchant  under  a  name  and  style  similar  to 
those  commonly  used  by  co-partnerships  and  corporations, 
sells  his  store  to  another  who  continues  to  carry  it  on  under 
the  same  name  and  style,  purchasing  in  the  n%me  under  which 
the  business  is  conducted,  goods  from  the  former  dealers  of  his 
predecessor,  must  give  such  former  dealers  notice  of  his  re- 
tirement from  the  business  to  avoid  liability  for  the  purchase 
money  of  goods  so  purchased  after  his  retirement,  unless,  be- 
fore such  subsequent  sales,  such  former  dealers  had  knowledge 
of  the  change  of  proprietorship  of  the  store,     (p.  251). 

2.  Merchant — Btyle  of  Firm — Evidence — Notice. 

A  former  dealer  is,  in  such  case,  entitled  to  actual  notice 
and  publication  thereof  in  a  newspaper  and  changing  the  name 
of  the  proprietor  on  the  sign  at  the  place  of  business  do  not  con- 
stitute notice  to  him.     (p.  252). 

3.  Merchant — Notice — Evidence — Change  of  Name. 

On  an  issue  as  to  whether  or  not  actual  notice  was  given  in 
such  case,  notoriety  of  the  fact  of  the  change  of  proprietorship 
in  the  town  in  which  the  business  is  carried  on  is  not  admiss- 
ible evidence,  unless  connected  with  other  facts  which,  together 
with  it,  form  a  sufficient  basis  for  a  finding  by  the  Jury  of  ac- 
tual knowledge  on  the  part  of  the  former  dealers;  nor  is  it  per- 
missible to  show  that,  before  the  retirement,  checks  given  in 
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payment  of  bills  bore  the  signature  of  the  proprietor  of  the 
Btore»  and,  after  the  sale,  the  name  under  which  the  business 
-was  carried  on  for  signature,     (p.  253). 

4.  Instructions — Error, 

It  is  proper  for  the  trial  court  to  refuse  instructions  so 
framed  as  to  direct  inquiries  by  the  jury  as  to  facts  not  mater- 
ial or  role  vent  to  the  issue,  as  their  tendency  is  to  mislead  and 
confuse  the  Jury.     (p.  253). 

5.  Verdict — Instruction. 

A.  verdict  will  not  be  disturbed  for  want  of  a  proper  in- 
struction, unless  it  was  requested  and  refused,  nor  for  failure 
of  the  trial  court  to  so  modify  an  improper  instruction  re- 
quested  as  to  make  it  proper  and  the  a  give  it,  unless  it  can 
be  seen  that  such  failure,  for  some  reason,  such  as  other  in- 
complete instructions  given,  may  have  prejudiced  the  party 
requesting  it. 

Error  to  Circuit  Court,  McDowell  County 

Action  by  the  Henry  C.  Werner  Company  against  A.  L.  Cal- 
houn end  others.  Judgment  for  plaintiff,  and  defendants  bring 
error. 

Affirmed. 

El'Cker,  Anderson  &  Hughes  and  Strother^  Taylor  & 
Strother^  for  plaintiff  in  error. 

D.  E.  Johnston  and  R.  C.  &  B.  McClaugiierty,  for  defend- 
ant in  error. 

POFFENBARGER^  PRESIDENT! 

A..  L.  Calhoun,  doing  business  at  Keystone,  McDowell  County, 
under  the  name  and  style  of  "Union  Bargain  House,^^  which 
name,  together  with  the  addition,  "A.  L.  Calhoun,  Proprietor, 
H.  A.  Wcmack,  Manager,"  was  displayed  on  a  sign  on  the  front 
of  the  building  in  which  the  business  was  carried  on,  began  to 
purchase  boots  and  shoes  from  the  Henry  C.  Werner  Company, 
of  Columbus,  Ohio,  in  June  or  July,  1898,  at  the  solicitation  of 
"W.  T.  Walking,  its  traveling  salesman,  and  continued  to  do  so 
at  intervals,  and  also  to  inin  and  operate  the  said  store,  until  the 
first  day  of  September,  1899,  on  which  day  he  sold  the  store  to 
C,  Womack,  a  brother  of  H.  A.  Womack,  who  seems  to  have 
been  about  the  store  prior  to  that  time,  and,  just  before  the 
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tranfiaction,  as  well  as  afterwards,  as  late  as  December  27,  1899, 
goods  were  bought  of  the  Werner  Company  and  put  into  the 
store,  without  any  notice,  as  the  company  claims,  of  the  sale  by 
Calhoan  to  Womack.  This  action  was  brought  against  Cal- 
houn to  recover  the  balance  due  on  account  of  the  purchase  money 
of  a  part  of  the  goods,  and  a  judgment  was  rendered  in  the 
pJaintiflE's  favor  for  the  sum  of  $465.95,  from  which  Calhoun 
seeks  relief  on  the  ground  of  alleged  errors  committed  by  the 
court  in  overruling  his  motion  to  set  aside  the  verdict;  in  re- 
fusing to  give  two  instructions  asked  for  by  him ;  in  admitting 
certain  testimony  on  bdialf  of  the  plaintiff  objected  to  by  li™ ; 
and  in  sustaining  objections  on  the  part  of  the  plaintiff  to  cer- 
tain evidence  offered  by  him. 

The  two  instructions  refused  form  the  basis  of  the  principal 
part  of  the  argument  in  the  brief  for  the  plaintiff  in  error.  They 
read  as  follows: 

''2.  Tht3  court  instructs  the  jury  that  before  they  can  find 
for  the  plaintiff  in  this  case,  they  must  believe  from  the  evi- 
dence in  this  case  that  H.  A.  Womack,  at  the  time  of  the  pur- 
chase of  the  goods,  the  price  for  which  this  action  is  instituted, 
waa  the  agent  of  A.  L.  Calhoun,  and  as  such  agent  had  authority 
to  purdiase  the  said  goods,  or  that  the  said  Calhoun  received  and 
accepted  said  goods  and  unless  they  do  believe,  from  the  evi- 
dence, that  the  said  Womack  was  the  agent  of  said  Calhoun,  and 
had  authority  to  purchase  the  said  goods,  or  that  the  said  Cal* 
houn  received  the  goods  and  accepted  them,  then  they  must 
find  for  the  defendant.** 

"3.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  The  Henry  C.  Werner  Co.  or  W.  T. 
Watkins,  the  salesman  of  said  company,  knew  that  the  said  H. 
A.  Womack  was  the  agent  of  said  A.  L.  Calhoun,  and  that  the 
goods  were  purchased  by  said  Womack,  it  was  the  duty  of  the 
plaintiff  to  ascertain  the  extent  of  the  agency  of  said  Womack ; 
that  they  dealt  with  said  Womack  at  their  own  risk,  and  if  they 
believe  from  the  evidence  that  the  said  Womack  exceeded  his 
authority  as  agent  for  said  Calhoun,  then  they  must  find  for  the 
defendant  in  this  case,  even  though  they  may  believe  that  said 
Calhoun  was  the  owner  of  The  Union  Bargain  House  at  the 
time  of  the  purchase  of  said  goods.** 

Some  of  ^'^  goods  were  purchased  before,  and  some  after,  the 
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sale  by  Calhoun  to  Womack.  It  will  be  observed  that  instruc- 
tion No.  2  says  the  jury  must  find  for  the  defendant  unless  they 
believe  that,  at  the  time  of  the  purchase  of  the  goods,  Womack 
was  the  agent  of  Calhoun  with  authority  to  purchase  the  goods, 
or  that  Calhoun  received  and  accepted  the  goods.  It  being  con- 
ceded by  the  plaintiff  and  admitted  by  the  defendant  that  the 
sale  had  been  made  on  or  about  the  first  day  of  September, 
1899,  prior  to  the  purchase  of  a  large  portion  of  the  goods,  for 
the  price  of  which  this  suit  was  brought,  it  is  clear  that,  in 
strictness  of  law,  Womack  was  not  the  agent  of  Calhoun  then, 
and  chat  Calhoun  did  not  receive  the  goods.  But  it  does  not 
follow,  as  will  be  shown,  that  he  could  not  be  liable  for  the  price 
of  the  goods,  notwithstanding  these  facts.  Hence,  the  instruc- 
tion, if  given  would  have  tended  to  mislead  the  jury  by  direct- 
ing their  inquiries  to  immaterial  facts.  Instruction  No.  3  is 
bad  for  the  same  reason.  The  real  question  involved,  and  the 
one  decisive  of  tlie  ca?e,  is  not  want  of  agency  in  Womack  nor 
the  extent  of  his  agency  at  the  time  of  the  purchase.  The  in- 
struction suggests  the  ownership  of  the  store  by  Calhoun  at  the 
time  of  the  purchase  of  the  goods,  a  matter  admittedly  not  true, 
and  presents  to  the  jury  the  inquiry  as  to  whether  Womack  was 
his  agent  as  such  owner  and  the  extent  of  that  agency. 

A  proper  instruction,  directing  an  inquiry  by  the  jury  as  to 
what  were  Womack's  powers  as  agent  of  Calhoun  before  Sep- 
tember 1,  1899,  and  a  finding  in  favor  of  the  defendant  as  to 
the  purchase  money  of  goods  bought  after  that  date,  if  they 
believed  from  the  evidence  that  the  plaintiff  or  its  agent  knew 
Womack  had  had  no  authority  to  purchase  goods  for  the  store, 
while  the  defendant  owned  it,  could  have  been  so  framed  as 
not  to  have  been  objectionable  on  the  ground  of  tendency  to 
mislead  or  confuse  the  jury,  and  the  court  would  no  doubt  have 
given  it,  had  a  request  therefor  been  made.  On  that  issue  evi- 
dence for  both  parties  was  introduced,  but  it  is  well  settled  law 
that  a  verdict  will  not  be  disturbed  for  want  of  a  proper  in- 
struction not  asked  for.  Nor  is  the  court  bound  to  modify  an 
improper  instruction  ^.sked  for  so  as  to  make  it  good  and  then 
give  it.  Oas  Co.  v.  City  of  Wheeling,  8  W.  Va.  320;  Rosenbaum 
v.  Weeden,  18  Grat.  785. 

The  only  real  issue  in  the  case  is  whether,  upon  retiring  from 
the  business  of  the  "Union  Bargain   House,"  Calhoun  gave 
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notice  to  the  dealer  from  whom  he  had  been  buying  goods  be- 
fore the  severance  of  his  relations  with  that  store,  so  as  to  re- 
lieve himself  from  liability  for  goods  sold  to  it  thereafter.  Conn- 
sel  for  plaintiff  in  error  do  not  deny  that  it  was  his  duty  to  give 
such  notice,  but  they  insist  that  suflScient  notice  was  given,  but 
what  is  relied  upon  as  notice  is  not  such  as  is  customary  under 
the  circumstances.  According  to  his  own  testimony,  Calhoun 
published  notice  of  his  sale  in  a  local  newspaper,  and  the  sign 
in  front  of  the  store  was  changed  so  as  to  read,  'T.rnion  Bargain 
House,  C.  Woraack,  Proprietor,  H.  A.  Womack,  Manager," 
after  which,  and  before  some  of  the  sales  were  made,  Watkins 
was  fivquently  at  the  store,  but  is  not  shown  to  have  read  the 
sign.  Then  he  says  ho  had  a  conversation  with  Watkins  in  the 
raontli  of  September,  1899,  on  a  train  between  Welch  and  Key- 
stone, in  which  Watkins  made  inquiries  about  the  financial  stand- 
insr  and  reliabilitv  of  the  Womacks.  In  addition  to  this,  John 
Cobbs  testifies  that  Watkins  came  to  him  about  a  month  after 
the  sale  and  asked  him  about  the  Womacks,  wanting  to  know  if 
he  would  be  safe  in  selling  to  them.  He  further  says  Watkins 
asked  him  if  Calhoun  was  with  them  and  was  told  that  witness 
did  not  think  he  was  as  they  had  changed  the  sign.  Watkins 
does  not  deny  the  conversation  on  the  train  or  the  conversation 
with  Cobbs,  but  he  says  they  occurred  in  July,  1900,  long  after 
the  making  of  the  last  sale  of  goods,  and  that  his  first  informa- 
tion of  the  sale  of  the  store  was  derived  from  Calhoun  the  dav 
he  met  him  on  the  train.  Another  witness,  H.  A.  Womack, 
savs  he  notified  Watkins  of  the  sale  soon  after  it  was  made.  But 
Watkins  denies  it. 

Calhoun  testifies  that,  while  he  owned  the  store,  he  paid  the 
plaintiff  by  his  personal  chocks,  and  the  proof  is  that,  after  the 
date  of  the  sale  thereof,  checks  were  sent  to  the  plaintiff  signed 
"Union  Bargain  House."  He  offered  to  introduce  in  evidence 
one  of  the  checks  sent  by  him  to  the  plaintiff,  but  the  court  ex- 
cluded it.  The  court  also  refused  to  allow  one  of  his  wit- 
nesses to  answer  the  following  question :  "Do  you  know  whether 
or  not  it  was  generally  known  in  that  town  at  that  time  that  A- 
L.  Calhoun  had  sold  out?"  These  rulings  are  excepted  to. 
Whether  the  court  erred,  and  if  so,  whether  the  error  is  preju- 
dicial, calling  for  a  reversal  of  the  judgment,  depends  upon  the 
character  of  the  notice  which  the  law  requires  in  such  cases. 
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The  same  principle  governs  here  as  in  the  case  of  the  dissolu- 
tion of  a  copartnership.  ''The  law  says  that  actual  notice  must 
be  brought  home  to  former  customers  of  the  firm,  and  notice 
by  publication  to  the  other  persons.  The  meaning  of  these  loose 
phrases  will  be  discussed  hereafter ;  the  reason  of  them  is  as  fol- 
lows: One  class  of  persons  has  become  acquainted  with  the 
firm,  and,  by  presumption  of  law,  with  its  membership,  so  far, 
at  least,  as  this  is  not  dormant.  These  are  entitled  to  the  same 
certainty  of  notice  of  dissolution  as  they  had  of  its  existence, 
which  is  actual  knowledge.  The  rest  of  the  world,  i.  e.,  that  part 
of  it  whic!i  has  not  given  credit  to  the  firm  because  acquainted 
with  the  ffxt  of  its  existence  from  reputation,  hearsay,  or  their 
own  observation.  And  this  is  to  be  counteracted  by  a  publicity  of 
the  same  sort,  and  at  least  measurably  as  widely  spread,  viz., 
proper  publication,  generally  by  advertisement  in  the  proper 
newspaper.  It  is  true  that  the  latter  class  may  be  as  much 
misled  by  want  of  actual  knowledge  of  dissolution  as  the  dealer 
ela^,  yet  the  partners  cannot  know  who  such  persons  are,  and  if 
more  than  constructive  notice  were  required,  a  partner  would  in 
the  often  quoted  language  of  Lord  Kenyon,  in  Abel  v.  Sultan, 
3  Esp.  108,  "never  known  when  he  was  to  be  at  peace  and  freed 
from  all  the  concerns  of  partnership.'  '^  Bates  on  Part,  section 
606*  "One  who  has  previously  sold  goods  to  the  firm  on  credit 
is  undeubtedly  entitled  to  actual  notice;  all  the  foregoing 
phrases —  actual  dealer,  former  customer,  creditor,  or  one  who 
has  trusted — will  include  him.*'  Id,  section  613.  "If  a  partner 
contracts  in  the  name  of  a  firm,  with  a  third  person,  after  the 
partnership  is  dissolved,  but  that  fact  is  not  made  public  or 
known  by  such  third  person,  the  law  considers  the  contract 
as  being  made  with  the  firm,  and  upon  their  credit ;  and  they 
arc  all  bound.'^    Dickinson  v.  Diclcinsov,  25  Grat.  321. 

Though  this  is  not  the  case  of  a  retiring  partner,  the  rule  in 
such  case  governs  it.  "Where  one  who  has  carried  on  business 
alone,  under  a  firm  name,  sells  the  business  to  his  son,  who  con- 
linues  the  business  under  the  same  name,  the  former  is  liable  for 
|Toods  purchased  by  the  latter  from  an  actual  dealer  with  the 
former,  who  has  no  knowledge  or  notice  of  the  transfer.'*  EU 
terson  v.  Leeds,  97  Ind.  336,  (49  Am.  Rep.  458).  An  analogous 
case  is  that  of  McGonfm  v.  American  Tan  Bark  Co.,  121  U.  S. 
575,  in  which  the  following  instruction  was  approved  as  having 
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correctly  stated  the  law :  **If  the  jury  find,  from  the  evidence, 
that  the  defendants  were,  prior  to  June  23,  1881,  doing  business 
as  partners  under  the  name  of  The  McGowan  Pump  Company' 
or  'McGowan  Pump  Co./  and  that  plaintiff  dealt  with  them  be- 
fore said  date  as  such  partners,  and  had  no  knowledge  of  any 
change  in  said  business,  then  said  contract  is  the  contract  of 
defendants,  and  defendants  cannot  avoid  or  escape  liability 
thereon,  even  if  on  that  date  a  corporation  existed  called  The 
McGowan  Pump  Company,'  with  which  defendants  may  have 
been  connected,  and  to  which  they  had  turend  over  their  entire 
partnership  business  and  assets." 

What  is  actual  notice  to  which  the  dealer  is  entitled,  and 
admissible  evidence  thereof,  are  questions  now  to  be  determined. 
The  former  is  one  of  fact  and  not  of  law.    No  particular  form 
or  method  of  giving  such  notice  is  prescribed  by  law,  although 
the  usual  mode  is  by  letter  to  the  dealer,  apprising  him  of  the 
fact  of  retirement.     Vernon  v.  Manhattan  Co.,  17  Wend.  528. 
In  the  same  case,  on  appeal,  22  Wend.  194,  Senator  Wager  said: 
"As  to  persons  having  prior  dealings,  notice  is  usally  given  by  a 
circular  sent  to  all  correspondents  of  the  house,  or  in  some  other 
mode  by  which  knowledge  of  the  dissolution  may  be  brought  to 
the  creditor."     Dickinson  v.  DicHnson,  25  Grat.   321,  holds: 
"Though  a  public  notice  of  dissolution  may  be  sufficient  as  to 
persons  who  have  had  no  prior  dealings  with  the  firm,  a  person 
who  has  bad  such  dealings  must  have  notice,  or  actual  knowledge 
of  the  dissolution,  to  release  the  partners  who  did  not  make  or 
authorize  the  making  of  the  note."     In  the  opinion,  Judge 
Staples  said:    "If  actual  knowledge  of  the  dissolution  is  brought 
home  to  the  party,  he  will  be  concluded,   although  no  notice 
whatever  may  have  been  given,  whether  in  such  case  the  evi- 
dence is  sufficient  to  justify  the  inference  of  actual  knowledge, 
?s  a  question  of  fact  for  the  consideration  of  a  jury,  under  the 
supervision  of  the  court.    Irly  v.  Vijiing   2  McCord's  R.  379; 
Coddington  v.  Huni,  6  Iliirs  E.  595;  Collyer  on  Partnership, 
section  332."    But  raanifestlv  the  evidence  must  be  more  than 
sufficient  to  raise  a  mere  suspicion  of  notice.     It  must  be  at 
least  presumptive  notice,  calling  for  rebuttal.     Accordingly  it 
has  been  held  that  notoriety  among  business  men  and   in  the 
trade,  much  less  in  a  community,  is  no  evidence  of  actual  notice, 
and  is,  therefore,  inadmissible  on  the  issue  of  actual  knowledge 
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of  retirement.  Central  National  Bank  v.  Frye  et  als,  148 
Mass.  498;  Piicher  v.  Banowa,  Vt  Pick.  (Mass.)  361;  Ooddard 
V.  Pratt  IC  Pick.  (Mass.)  412.  In  Pitcher  v.  Barrows,  it  seems 
to  have  been  held  inadmissible  on  even  an  issue  of  constructive 
notice  which  is  binding?  except  as  to  former  dealers. 

Upon  this  view  of  the  law  it  is  apparent  that  the  court  did 
net  err  in  excluding  the  check.  The  change  in  the  signature 
from  ''A.  L.  Calhoun*'  to  "Union  Bargain  House/'  if  noticed, 
would  have  imported  nothing  more  than  a  change  in  the  form 
of  the  bank  account,  or  that  Calhoun  has  two  such  accounts, 
either  of  which  theories  would  have  been  clearly  consistent  with 
his  continued  ownership  of  the  store.  An  inquiry  from  the 
plaintiff  as  to  the  reason  for  the  change  would  have  been  an  im- 
pertinence. The  proposed  evidence  of  notoriety  of  the  change 
of  ownership  in  the  town  of  Keystone  was  no  evidence,  as  has 
been  shown,  of  actual  knowledge  or  notice  to  the  plaintiff  of  the 
fact,  although  it3  agent  was  frequently  in  the  town,  without  di- 
rect evidence  of  his  knowledge  of  the  currency  of  the  rumor, 
which  niijjht  possibly  have  sufficed  to  put  him  on  inquiry,  but 
there  is  no  evidence  of  such  knowledge. 

On  *he  two  issues  of  the  extent  of  Womack's  agency  while 
Calhoun  owned  the  store,  and  notice  of  the  sale  bv  Calhoun 
to  C.  Womack,  the  evidence  is  conflicting  and  the  credibility  of 
the  witnesses  is  involved.  On  a  motion  to  set  aside  a  verdict, 
the  trial  court  has  a  wider  discretion  than  has  this  Court.  Miller 
V-  Insxiravce  Co..  12  W.  Va.  116;  Riiffner  v.  Ffill,  31  W.  Va. 
428;  (jray^on's  Case,  6  Grat.  712.  But  even  there,  the  power 
should  be  cautiously  exercised,  and  this  Court  will  reverse  the 
action  of  the  court  below  in  granting  a  new  trial,  "when  the 
evidence  is  contradictory,  if,  when  most  favorably  considered  in 
support  of  the  verdict,  it  docs  not  still  appear,  that  the  verdict 
WAS  plainly  not  warranted  by  the  evidence."  Gwynn  v. 
Schtcariz,  32  W.  Va.  487:  Reynolds  v.  Thompson,  23  W.  Va. 
229 ;  Johnson  v.  Bvms,  39  W.  Va.  058.  Where  there  is  con- 
flicting testimony,  and  the  jury  has  to  decide  on  the  credit  of 
witnesses,  the  power  of  the  court  to  grant  a  new  trial  ought  to 
be  very  cautiously  exercised.  Brugh  v.  Shanks,  5  Leigh  698. 
Whether  there  was  actual  notice  depends  upon  questions  of 
veracity  between  Watkins  and  Womack,  Watkins  and  Calhoun 
and  Watkine  and  Cobbs,  and,  although  there  were  three  against 
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one,  Ibe  transactions  were  separate,  and  the  demeanor  of  the 
witnesses  on  the  stand,  in  the  presenee  of  the  jury,  enters  iBto 
the  question.  The  preponderance  or  weight  of  evidence  is  not 
determined  by  the  number  of  witnesses  on  the  one  side,  as 
against  those  on  the  other.  Moreover,  Watkins  is  corroborated 
by  at  least  one  circumstance.  He  wrote  to  his  principal,  July 
6,  1900,  saying,  "1  find  today  for  the  first  time  that  A-  L.  Cal- 
houn sold  out  to  Womack  Brothers  last  September  on  the  30tli 
and  took  a  deed  of  tniPt  on  the  stock  to  secure  himself."  This 
was  not  evidence  manufactured  on  the  witness  stand,  nor  does 
it  bear  the  impress  of  manufactured  evidence  at  all.  It  carries 
on  its  face  probability  of  truth  as  to  the  date  of  discovery,  for 
even  then  his  information  was  inaccurate. 

On  the  question  of  the  extent  of  Womack^s  agency,  the  evi- 
dence is  equally  conflicting  and  the  proof  dependent  upon  the 
credibility  of  the  witnesses,  Watkins  being  corroborated  by  cir- 
cumstances, and  Calhoun's  testimony  more  or  less  inconsistent 
Watkins  siys  he  never  saw  Calhoun  but  once,  but  sold  to  Wo- 
mack on  several  occasions,  and  part  of  his  testimony  was  deliv- 
ered while  holding  in  his  hands  the  original  orders  which  showed 
that  ho  had  made  the  sales  at  the  store.  Calhoun  says  he  noti- 
fied the  company  about  six  months  before  he  sold  out  not  to  sell 
anything  more  to  him  except  upon  his  personal  order,  but  he  had 
not  paid  for  all  the  goods  that  were  put  in  the  store  prior  to  the 
date  on  which  he  sold  out  and  he  does  not  specify  any  bill  that 
was  ordered  by  Womack  without  authority.  At  the  same  time, 
he  protests  that  he  has  paid  all  the  bills  he  owes  the  plaintiff. 
The  goods  had  been  put  into  the  store  presumably  with  his 
knowledge  and  sold  by  him  along  with  the  balance  of  his  stock. 
Upon  this  state  of  the  evidence,  the  Court  cannot  disturb  the 
findins^  of  the  jury. 

For  the  reasons  aforesaid,  the  judgment  will  be  affirmed. 

Affirmed. 
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CHARLESTON. 

Borer  v.  Holston  National  Building  &  Loan  Association.         !•  eo  J 

Submitted  March  1,  1904— Decided  March  8,  1904. 

1.  Usi'RT — Trtt9t  Deed — Orantor. 

The  grantor  in  a  deed  of  trust,  conveying  real  estate  to  se- 
cure the  payment  of  an  usurious  debt,  may,  In  a  suit  in  equity 
Instituted  by  him  to  purge  the  debt  of  its  usury,  after  having 
conveyed  the  land  to  a  third  party  by  deed  with  a  covenant  of 
general  warranty,  enjoin  the  sale  of  the  property  under  the 
deed  of  trust  pending  the  suit     (p.  257). 

2.  UsuBious  Debt — Jurisdiction. 

In  such  case,  the  Jurisdiction  to  enjoin  rests  upon  the  inher- 
ent power  of  the  court  to  maintain  its  Jurisdiction  to  give  full 
and  complete  relief  between  the  parties  to  the  main  cause  of 
action  by  preventing  either  of  them  from  interfering  with  or 
obstructing  it  by  proceedings  in  pais  or  In  a  forum  other  than 
the  one  having  Jurisdiction,  and  also  upon  the  lack  of  any 
other  remedy  by  which  the  plaintiff  can  prevent  thB  defendant 
from  fixing  upon  him  Inevitable  liability  to  an  innocent  third 
party  for  a  demand  which  as  between  the  original  parties,  may 
be  resisted  and  defeated  on  the  ground  of  utter  invalidity, 
(p.  295). 

3.  Injunction — Bill — Error. 

In  such  case,  it  is  error  to  dissolve  the  injunction  in  advance 
of  the  hearing,  unless  it  appears  that  the  allegations  of  the 
bill  cannot  be,  or  probably  will  not  be,  sustained,  or  that  the 
plaintiff  is  not  prosecuting  his  suit  with  due  diligence, 
(p.  260). 

Appeal  from  Circuit  Court,  Mercer  County : 

Action  by  Ernest  Eorer  against  the  Holston  National  Build- 
ing and  Loan  Association.  Decree  for  defendant,  and  plaintiff 
appeals. 

Reversed. 

Anderson  &  Easley^  for  appellant. 

W.  Walter  McClugherty,  for  appellee. 

1 

POFFENBAIiGER,    PRESIDENT : 

Ernest  Eorer  borrowed  eight  hundred  dollars  from  the  Hol- 
ston National  Building  and  Loan  Association  of  Bristol,  Ten- 
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nesflee,  on  the  15th  day  of  February,  1893,  on  eight  shares  of 
stock  in  said  association,  subscribed  for  by  him,  executing  his 
bond  for  said  sum  of  eight  hundred  dollars  and  a  deed  of  trust 
upon  certain  real  estate  to  secure  the  payment  thereof.  The  bond 
contained  the  following  condition,  which  conforms  to  the  pro- 
visions of  ihe  by-laws  of  the  association,  respecting  the  payment 
of  premium :  "Now  if  I  pay  promptly  the  monthly  interest  on 
*  said  sum  of  $800.00-100  and  the  monthly  premium  of  $4.00 
bid  by  me  for  said  loan,  and  the  monthly  payments  on  said 
shares  of  stock  and  any  fines  assessed  under  the  rules  of  said 
association,  and  the  taxes  accruing  on  the  lot  of  land  described 
in  the  mortgage  securing  this  obligation  and  the  premiums  nec- 
essary to  keep  the  house  on  said  lot  insured  in  such  sum  as  said 
association  may  require  (not  exceeding  $800.00-100)  until  the 
said  stock  becomes  fully  paid  in  and  of  the  value  of  $100  per 
share,  then  it  is  understood  that,  upon  the  surrender  of  said  stock 
to  said  association,  this  note  shall  be  deemed  fully  paid  and  can- 
celled.'^ Borer  paid  the  dues,  interest,  premium  and  other 
charges  until  April  30,  1895,  amounting  to  $358.00.  In  April, 
1895,  he  conveyed  the  land  on  which  the  loan  was  secured  to  G. 
H.  Wade,  by  deed  with  a  covenant  of  general  warranty,  for  ihe 
sum  of  $2,500.00,  of  which  sum  Wade  agreed,  acording  to  the 
recitals  of  the  deed,  to  pay  six  hundred  dollars  on  the  building 
association  debt  in  monthly  installments  as  Borer  had  agreed  to 
pay  them.  After  having  paid  $739.50  to  the  building  and  loan 
association.  Wade  ceased  to  make  payments,  and  the  trustee  in 
the  deed  of  trust  advertised  the  land  for  sale  to  satisfy  a  balance 
due  on  the  loan  of  $567.02.  Thereupon  Borer  brought  this  suit 
to  enjoin  the  sale,  charging  in  his  bill  usury  in  the  debt  and 
praying  that  it  be  enpunged  therefrom,  and,  on  the  4th  day  of 
October,  1902,  on  motion  of  the  defendant,  the  injunction  was 
dissolved.    The  appeal  is  from  the  order  of  dissolution. 

The  bill  treated  iiie  property  as  still  owned  by  the  plaintiff, 
making  no  mention  of  the  sale  to  Wade,  and  the  order  dissolving 
the  injunction  stands  upon  the  answer  of  the  building  associa- 
tion, fully  proven,  showing  the  conveyance  by  Borer  to  Wade,  in 
consideration  of  $2,500.00.  The  deed  recites  that  $600.00  of  the 
purchase  money  was  to  be  paid  to  the  building  association  and 
the  balance  to  Borer  in  three  equal  installments  secured  by  deed 
of  trust  on  the  property,  but  the  answer  avers  an  assumption  by 
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Wade  of  Korer's  contract  with  the  building  association.  It  fur- 
ther appears  from  an  exhibit  filed  with  a  deposition  that  Rorer 
has  made  a  general  assignment  for  the  benefit  of  his  creditors  on 
the  23rd  day  of  April,  1898.  The  record  does  not  show  any  deed 
of  trust  from  Wade  to  Rorer,  nor,  if  it  did,  is  there  any  allegation 
or  proof  that  any  of  the  purchase  money  due  to  Rorer  remains 
unpaid.  WadeV  affidavit  is  filed  in  resistance  of  the  motion  to 
flissolvo  and  in  it  he  says :  ** Affiant  does  not  owe  the  plaintiff  any- 
thing at  all  on  accouyt  of  the  purchase  money  mentioned  in  said 
exhibit  'Deed.-  ^' 

That  Rorer  may  maintain  a  bill  to  purge  the  debt  of  usury,  if 
it  be  usurious,  is  undeniable,  and  the  only  question  presented  is, 
whether  ht  can  enjoin  the  sale.  He  has  no  title,  either  legal  or 
equitable,  to  the  property,  nor  any  lien  upon  it,  so  far  as  ap- 
pears from  this  record.  Can  he  enjoin  the  sale  of  another  man's 
property  for  the  satisfaction  of  an  usurious  debt?  No  author- 
ity for  or  against  such  a  proceeding  has  been  furnished  or  found. 
It  is  urged,  however,  that  as  the  plaintiff  will  be  liable  to  Wade 
for  any  sum  which  he  may  be  compelled  to  pay  on  account  of  this 
debt,  in  excess  of  the  $600.00  which  he  agreed  to  pay  on  it,  he 
ought  to  1)^  permitted  to  prevent  the  sale.  But  his  liability  to  re- 
fund is  not  an  interest  or  estate  in  the  property,  the  sale  of 
which  is  threatened,  and  he  has  his  remedy  against  the  building 
association  to  recover  back  any  usurious  interest  which  he  may 
be  compelled  to  pay.  This  Court  held  in  Jackson  v.  Kittle, 
34  W.  Va.  207,  that :  "As  a  general  rule,  a  party  cannot  main- 
tain a  suit  to  remove  a  cloud  or  a  bill  quia  timet,  who  has  no 
other  interest  than  the  fact  that  he  has  sold  the  property  with  a 
covenant  of  general  warranty;  but  in  a  case,  where  evidence  is 
about  to  be  lost,  or  the  party's  inertia  would  result  in  the  per- 
fecting of  an  adverse  title,  he  is  not  bound  to  lie  by,  but  may 
bring  his  bill  of  quia  timet.**  But  this  case  is  not  within  the 
rule.  There  a  stranger  set  up,  or  threatened  to  assert^  an  ad- 
verse title  with  which  the  warrantor  had  no  connection  what- 
ever, and  which  emanated  from  no  act  of  his.  Here  the  thing 
sought  to  be  removed  is  not  a  cloud  having  the  semblance  of  a 
strange  and  adverse  title,  but  an  incumberancc  on  the  land  by 
act  of  the  warrantor  which  he  has  the  right,  and  which  it  is  his 
-duty,  to  remove,  and  for  which,  in  case  he  fails  to  do  it,  he  must 
respond  in  damages  to  the  extent  of  any  excess  over  the  agreed 
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amount,  which  his  warrantee  may  Ije  compelled  to  pay.  Though 
he  has  no  title  to  the  land,  nor  any  sort  of  claim  upon  it,  there 
is  a  liability  upon  him  in  respect  to  it,  which  arises  out  of  two 
acts  of  his  own,  the  execution  of  the  detnl  of  trust  to  secure  the 
usurious  debt,  and  the  subsequent  conveyance  to  Wade,  and  from 
which  he  can  only  relieve  himself  by  paying  the  debt  or  demon- 
strating itb  invalidity  or  non-existence.  That  he  seeks  to  do  by 
this  bill.  Should  he  prosecute  it  to  a  finality  and  obtain  an  ad- 
judication that  the  debt  has  been  fully  pa^d,  before  any  sale  un- 
der the  deed  of  trust,  can  it  be  possible  that  the  building  associa- 
tion could  then  sell  the  land,  or  that,  in  the  event  of  an  attempt 
to  do  so,  Wade  could  not  enjoin  the  sale  by  proving  the  adjudica- 
tion made  upon  Rorer's  bill?  That  he  could  do  so  is  too  plain 
and  just  to  call  for  argumentative  support.  Having  the  right  to 
pay  the  debt,  and  obviously  the  incidental  right  to  have  the 
amount  of  it  settled  before  payment,  and  the  aid  o^  a  court  of 
equity  to  that  end  in  the  manner  invoked  by  this  bill,  namely, 
hy  purgation  of  tlio  usurA'  from  the  debt,  all  independently  of 
his  granti'c,  it  is  manifestly  just  to  allow  him  to  prevent  an 
attempt  to  sell  the  property  and  cast  upon  him,  in  advance  and 
anticipation  of  the  settlement,  the  very  liability  from  which  he 
seeks  to  escape,  and  ought  to  be  relieved,  according  to  the  alle- 
gations of  his  bill.  It  is  only  in  respect  to  the  land  conveyed  that 
any  liability  can  be  fixed  upon  the  plaintiff,  and  the  only  mode 
of  fixing  it  is  by  compulsorv^  payment  of  the  usurious  debt,  and 
the  only  method  of  compelling  it  is  actual  or  threatened  sale 
under  the  deed  of  trust.  By  enjoining  the  sale,  therefore,  the 
plaintiff  interferes  with  the  alleged  right  of  no  person  except  the 
creditor,  and  he  must  either  enjoin  or  permit  the  usurious  in- 
terest to  ])e  collected,  and  that  from  himself,  not  diret^tlv,  but  in- 
di  recti  v. 

The  jurisdiction  for  injunction  does  not  necessarily  rest  upon 
irre|niral)]e  iiijury  to  result  from  the  sale  of  the  land,  however. 
Equity  has  properly  taken  jurisdiction  of  the  controversy  hc- 
twrcn  Ron T  and  tlie  building  association,  and,  having  taken  jur- 
is(M('ti(>n  of  it,  iU'ith(M'  ]u)i'ty  would  be  permitted  to  resort  to  an- 
other form  for  tlie  determination  of  anv  matter  involved  in  that 
controversy.  A  resort  to  a  court  of  law  by  the  building  associa- 
tion for  any  action  which  would  interfere  with  or  obstruct  full 
and  complete  administration  of  the  equity  jurisdiction  of  tlje 
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subject  matter  would  be  promptly  enjoined,  and  obedience  to  the 
injunction  enforced  by  attachment  for  contempt  if  necessary. 
State  V.  FredJocJc,  52  W.  Va.  232.  A  sale  under  the  deed  of 
trust,  pending  the  suit  to  purge  the  debt  of  its  usury,  though  not 
a  resort  to  another  forum,  is  a  proceeding  iti  pms  which  would 
have  all  the  effect  of  judgment  and  execution  in  another  court. 
As  shown  by  the  foregoing  obsen^ations,  it  would  virtually  nul- 
lify and  defeat,  by  way  of  anticipation,  the  relief  sought  by  the 
plaintiff  in  his  bill.  Without  the  aid  of  the  injunction,  he  would 
be  without  any  remedy  at  all  to  prevent  the  fixing  upon  him  by 
the  building  association  of  a  liability  in  favor  of  Wade,  although 
not  irreparable  injury  in  the  ordinary  sense  of  those  terms,  for 
the  injury  might  be  compensable  in  damages.  But  it  is  clearly  a 
case  of  want  of  adequate  remedy  at  law,  as  regards  the  fixing  of 
this  liability. 

The  case  assimilates  itself  also  to  that  of  an  injunction  to  pre- 
vent the  transfer,  before  maturity,  of  negotiable  instruments 
fraudulently  acquired.  In  such  case,  the  injury  would  not  be 
irreparable  any  more  than  in  this  case  perhaps,  as  the  injured 
party  might  have  his  action  at  law  against  the  payee  after  having 
satisfied  the  notes  in  the  hands  of  an  innocent  purchaser  for 
value.  But  he  is  without  remedy  at  law  to  prevent  the  use  of 
the  notes  to  fix  upon  him  a  pliability  which  has  no  just  or  legal 
foundation.  Therefore,  he  is  allowed  to  enjoin  the  transfer  and 
cause  the  notes  to  be  delivered  up  and  cancelled.  Dicl'inson  v. 
Bankers'  Loan  and  Investment  Co,,  93  Va.  408  ;  Devries  v.  Shu- 
mate,  53  Md.  211;  IluUhorst  v.  Scharner.  15  Xeb.  5T ;  Jervis 
V.  White,  7  Ves.  Jr.  413;  Brumhy  v.  Holland.  7  Ves.  Jr.  20. 
The  settlement  of  this  controversy  l)etween  the  plaintiff  and  de- 
fendant, if  the  case  made  by  the  bill  shall  be  sustained,  will  put 
it  beyond  the  power  of  the  defendant  to  mak:  any  sale  of  the 
land  under  tlie  deed  of  trust,  for,  if  the  debt  be  fully  paid,  as  the 
bill  alleges,  then  the  court,  by  its  final  decree,  will  order  a  re- 
lease of  the  deed  of  trust.  These  views  sliow  tlint  the  circum- 
stance of  one  man's  enjoining  the  sale  of  anothrrV  land  is  mere- 
ly incidental  to  the  exercise  of  the  plaintiff's  ri<rht  to  invoke  the 
aid  of  equity  jurisdiction  and  not  tlie  foundntiou  of  the  r\^i 
itself.  In  one  aspect  of  the  case,  the  injunction  is  a  mere  process 
in  aid  of  the  court's  jurisdiction  to  give  full  relief  in  the  main 
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cause.    In  another,  it  is  a  writ  to  which  the  plaintiflE  is  entitled 
on  the  ground  of  want  of  any  other  adequate  remedy. 

Though  Wade  might  properly  have  joined  in  the  prayer  for 
the  inj unci  ion  in  view  of  his  ownership  of  the  property,  or  could 
fcave  ])een  made  a  defendant,  he  had  no  direct  interest  in  the  real 
•controversy  between  Rorer  and  the  building  association,  and  it  is 
not  perceived  that  he  is  a  necessary  party  to  the  bill  for  the  pre- 
liminary injunction.  In  Harper  v.  Middle  States  Loan,  Build- 
'^ing  and  Construction  Co.,  decided  at  this  term,  the  owner  of  the 
property,  incumbered  by  a  similar  deed  of  trust,  filed  a  bill  for 
injunction,  making  the  debtor  a  defendant  along  with  the  trust 
creditor,  and  the  debtor,  by  her  answer,  joined  in  the  prayer  of 
the  bill  and  averred  an  assignment  of  her  claim  for  usury  to  the 
plaintiff,  and  this  Court  affirmed  a  decree,  expunging  the  usury, 
prohibiting  the  sale  and  giving  a  recovery  of  money  paid  in  ex- 
•cess  of  the  del)t.  But  the  facts  in  tlie  case  were  different  from 
"those  we  have  here.  AVade  claims  to  have  paid  the  association  all 
he  agreed  to  pay  and,  on  his  theory,  there  is  no  necessity  for  any 
•action  on  the  part  of  the  plaintiff  to  prevent  him  from  paying 
•over  on  the  usurious  debt  anything  left  in  his  hands  for  the  pur- 
pose, as  in  the  case  above  cited.  The  answer  alleges  an  asump- 
"tion  on  his  part  of  the  plaintiff^s  entire  contract  with  the  build- 
ing association,  but  there  is  a  right  of  retraction  in  the  plain- 
tiff as  to  this.  As  he  may  recover  the  money  back  after  pay- 
ment, he  may  prohibit  the  payment.  If,  however.  Wade  should 
"be  bound  by  the  final  decree  so  as  to  settle  tlie  rights  of  all  par- 
ties interested,  which  would  accord  with  the  general  rule  that  all 
persons  interested  in  the  subject  matter  should  be  parties  to  a 
suit  in  equity,  as  well  as  the  principle  of  giving  full  relief  when 
jurisdiction  attaches  for  one  purpose,  the  failure  to  make  him  a 
party  in  the  first  instance  was  insufficient  ground  for  dissolving 
the  injunction,  under  the  circumstances  of  the  case.  It  is  not 
ix)0  late,  however,  to  bring  him  in  for  that  purpose  at  the  in- 
stance of  either  party. 

Upon  the  foregoing  views,  the  conclusion  is  that  the  court 
should  have  overruled  the  motion  to  dissolve,  and  retained  the 
injunction  until  final  hearing,  causing  all  proper  amendments 
to  be  made  as  to  parties  or  otherwise.  The  order  appealed  from 
will,  therefore,  be  reversed  and  set  aside,  the  injunction  rein- 
tfitated,  and  the  cause  remanded  for  further  proceedings. 

Reversed. 
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CHARLESTON. 

RiTCTTiE  County  Bank  r.  The  Fireman's  Insurance  Co.         "sTm 
Si'bmittod  September  3,  1903— Decided  March  15,  1904. 

1.      Insurance  Policy — Action, 

The  defendant  insurance  company,  in  consideration  of  $75.00 
premium,  by  its  agent,  C,  Issued  and  delivered  its  policy  to 
S.  D.  W.  for  $2,500.00  as  follows:  $l,50iy)0  thereof  on  a  build- 
ing used  for  a  hotel,  office  and  other  purposes,  then  owned  by 
S.  D.  W.  and  $1,000.00,  the  residue,  on  hotel,  office  and  kitchen 
furniture,  loss,  if  any.  under  the  first  item  of  the  policy,  pay- 
able to  B.  as  its  interest  might  appear  at  the  time  of  flre.  The 
property  was  totally  destroyed  by  flre.  Held,  That  B.  can 
maintain  its  action  in  its  own  name  upon  said  policy  against 
the  company  for  said  $1,500.0(L     (P-  ^^6)* 

t.      Insitrance  Policy — Forfeiture, 

Where  an  insurance  policy  stipulates  that  the  entire  policy,, 
unless  otherwise  provided  by  agreement,  endorsed  thereon,  or 
added  thereto,  shall  be  void,  if  any  change,  other  than  by  the 
death  of  the  insured,  shall  take  place  in  the  interest,  title  or 
possession  of  the  subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard)  whether  by  legal  process^. 
Judgment,  or  voluntary  act  of  the  insured,  or  ptherwise,  and 
the  tn?urod.  after  lae  policy  is  issued  and  delivered  to  him 
by  the  company,  without  any  agreement,  or  consent  of  the  com- 
pany endorsed  on  said  policy,  or  addea  thereto,  and  without 
the  consent  of  the  company  in  any  othar  way  obtained  by  him, 
voluntarily  conveys  by  deed,  the  insured  property  to  another, 
such  conveyance  and  change  of  title  of  the  insured  property, 
forfeits  the  policy,  with  the  right  to  3'ecover  thei^eon  for  loss 
or  damage  to  the  property,     (p.  271). 

8.      Insurance — Agent — Waiver. 

S.  D.  W.,  after  he  had  received  the  Dollcy  sued  on,  conveyed 
the  insured  property  by  deed  to  E.  D.  W.,  and  E.  D.  W.,  after 
such  conveyance  to  him,  made  and  delivered  his  notes,  payable 
to  G.  (who,  as  the  agent  of  the  company,  issued  the  policy  tb 
S.  D.  W.,)  in  payment  of  the  premium  expressed  in  the  policy, 
and  afterwards  E.  D.  W.  paid  the  said  notes  to  C,  but  without 
the  knowledge,  consent  or  ratification  of  the  company.  Held, 
That  the  acts  of  C.  in  receiving  said  notes  and  collecting  the 
same  in  payment  of  the  said  premium,  did  not  constitute  a( 
waiver  by  the  company  of  the  forfeiture  of  said  policy  as  afore* 
said.     (p.  273). 
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4.     IxsuEAxc  Policy. 

Chapter  33  of  the  Acts  of  the  Legislature  of  1899,  render* 
fire  insurance  companies,  doing  business  in  this  State,  liable 
in  case  of  total  loss  by  fire  or  otherwise,  as  stated  in  the  pol- 
icy, on  any  real  estate  insured  by  them  for  the  whole  amount 
of  insurance  stated  In  the  policy  of  insurance,  upon  said  real 
estate,     (p.  276). 

Error  to  Circuit  Court,  Ritchie  County. 

Action  l\v  the  Eitchie  County  Bank  against  the  Fireman's 
Insurance-  Company.^  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Affirmed. 
Kif r.i^^fAX  Robinson  ?nd  J.  Xewman,  for  plaintiff  in  error. 
Young  &  ^IcWjiorter,  for  defendant  in  error. 

Miller.  Judge: 

In  an  action  of  assumifsit  brought  by  the  Ritchie  County 
Bank  airainst  the  Fireman's  Insurance  Company  of  Baltimore, 
Marvhind,  the  circuit  court  of  said  county,  on  the  26th  day  of 
February,  1903,  rendered  a  judgment  against  the  plaintiff, 
dismissing  its  action,  and  awarding  costs  to  the  defendant  To 
this  judgment,  the  jilaintiff  Bank,  obtained  a  writ  of  error  and 
superxpihas.  Various  rulings  of  the  court,  made  during  the 
progress  of  the  action,  are  assigned  by  petitioner  as  grounds  of 
error.  All  of  the  evidence  adduced  on  the  trial  is  certified  in 
bills  of  exception. 

Plaintiff's  declaration  is  in  the  form  described  by  section  61 
of  chapter  125  of  tlie  Code.     It  allege?  that  the  defendant,  bv 
virtue  of  the  policy  of  insurance  thereto  attached  and  therewith 
liled.  owes  to  the  plaintiff  the  sum  of  one  thousfind  and  five 
hundred  dollars  for  loss  in  respect  to  the  property  insured  by 
saul  policy,  caused  by  fire  on  or  about  the  21st  day  of  December, 
irM)l,  at  the  town  of  Cairo,  in  the  said  county  of  Ritchie.     The 
pHi(y  sued  on  is  in  form,  the  '^Standard  Fire  Insuranc-r  Pol- 
icy f'  bears  dat(*  op  the  8th  day  of  March,  1901 ;  is  numbered 
70JK*)i)^) :  and,  amonsr  its  manv  provisions,  contains  tlie  following: 
•*In  consideration  of  the  stipulations  herein  named  and  Ser- 
enty-five  and  00-100  Dollars  Premium,  Does  Insure  S.  D.  Wil- 
liams for  the  term  of  one  vear  from  the  9th  day  of  March,  1901, 
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at  noon,  to  the  9th  day  of  March,  1902,  at  noon,  against  all  direct 
loss  or  damage  by  fire  except  as  hereinafter  provided.     To  an 
amount  not  exceeding  Twenty-five  Hundred  Dollars,  to  the  fol- 
lowing described  property  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to-wit:     Mr.  S.  D.  Williams, 
$2,500.00  as  follows:    $1,500.00  on  the  three-«torv  metal  roofed 
building,  situate  on  the  north  side  of  Railroad   Street,  Cairo, 
Ritxrhie  County,  W.  Va.,  and  occupied  for  hotel,  office  and  mer- 
cantile puipos'},  and  $1,000.00  on  hotel,  office  and  kitchen  furni- 
ture of  every  descriptwn,  including  billiard  tables,  pool  tables, 
balls,  cues,  and  all  appurtenances  thereto,  all  while  contained 
therein.  Loss,  if  any,  under  first  item  of  the  within  policy,  pay- 
able to  the  Ritchie  County  Bank  as  its  interest  may  appear  at  the 
time  of  fire.     Other  insurance  permitted.  ♦  *  *  *  This  entire 
nolicy,  unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added   hereto,    shall   be  void.  ♦    *    *   if   the  ha^sanl   be   in- 
crea>ed  by  any  means  w'thin  the  control  or  knowledge  of  in- 
?ure<l;     *     *     *    or  if  any  change,  other  than  by  the  death  of 
the  insured,  take  place  in  the  ifUerest,  title,  or  possession  of  the 
subject  of  insurance   (except  change  of  occupants  witliout  in- 
ei-ease  or  hazard)  whether  ])y  legal  process  of  judgment  or  volun- 
tary act  of  the  iusure^l,  or  otherwise.     *****     In  any 
matter  relating  to  thi?  policy  no  person,  unless  duly  authorized 
in  ^v^iting,  shell  be  deemed  the  agent  of  this  company.    *     *    * 
*    *    Tf  Avith  the  consent  of  this  companv.  an  interest  under  this 
policy  shall   exist   iVi   fiivor  of  a   mortgaqpe  or  of  any  person, 
or  corporation  having  an  interest  in  the  subject  of  the  insurance, 
other  than  chc  interest  of  the  insured  as  described  hi.rein,  the 
conditions  hireinbefore   contain(»d   shall   apply  in  the  manner 
<»\prisse<l  in  such  provisions  and  conditions  of  insurance  relating 
to  ^luh  intercJi^  as  shall  be  written  upon,  attachcnl,  or  appended 
thtM'otc.     *<••-.»**     If  fire  occur  the  insured  shall  give  ira- 
nuHliate  notice  of  fuy  loss  thereby  in  writing  to  this  company, 
prottxt  the  pr:)pertv  from  further  damage,  forthwith  separate 
ihv   damaged  and  undamaged  ])ersonnl  pro[)erty,  put  it  in  the 
bc.«t    possible  order,   make  a  complete  inventory  of  the  same, 
stating  the  quantity  and  cost  of  each  article  and  amount  claimed 
thereon:  within  sixty  days  after  the  fire,  unless  such  time  is  ex- 
tended in  writing  by  this  company,  shall  render  a  statement  to 
this  company,  signed  and  sworn  to  by  the  insured,  stating  the 


264  Bank  v.  Insurance  Co.  [55 

knowledge  and  belief  of  the  insured  as  to  the  time  and  origin 
of  the  iire;  the  interest  of  the  insured  and  all  others  in  the 
property;  the  cash  value  of  each  item  thereof  and  the  amount 
of  loss  thereon;  all  incumbrances  thereon;  all  other  insurance, 
whether  valid  or  not,  eoverin<^  any  of  the  said  property;  and  a 
copy  of  all  the  descriptions  and  schedules  in  all  policies;  any 
change   in  the  title,   use,  occupation,   location,   possession,   or 
exposure  ot  said  property  since  the  issuing  of  this  policy:  by 
whom  and  for  what  purpose  any  building  herein  described  and 
the  several  parts  thereof  were  occupied  at  time  of  fire;  and  shall 
furnish,   if  required,  verified  plans  and   specifications  of  any 
building,   fixtures,   or  machinery   destroyed   or  damaged;   and 
shall  also,  if  required,  furnish  a  certificate  of  the  magistrate  or 
notary  public  (not  xnleresicd  in  the  claim  as  a  creditor  or  other- 
wise, not  related  to  the  insured)  living  nearest  to  the  place  of 
fire,  stating  that  he  has  examined  the  circumstances  and  believes 
th^'  in<rured  has  honestlv  estimated  the  loss  to  the  amount  that 
such  mao^istrate  or  notarv  public  shall  certifv.     ***** 
This  policy  is  made  and  acce})ted  subject  to  the  foregoing  stipu- 
lations  and   conditions,   together  with   such   other   provisions, 
agreements,  or  coTiditions,  as  may  he  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provisions  or  conditions  of 
this  policy  except  such  as  by  the  terms  of  this  policy  may  bo  the 
subject  of  agreement  endorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  officer,  agent  or  representa- 
tive shall  have  such  power  or  be  deeme<l  or  held  to  have  waived 
such  provisions  or  conditions  unless  such  waiver,  if  any,  shall 
be  written  upon  or  attached  hereto,  nor  shall  any  privilege  or 
permission  alTei'ting  the  insurance  under  this  policy  exist  or  be 
claimed  by  the  insured  unless  so  written  or  attached." 

Attached  to  the  printed  form  of  the  policy,  is  the  followinor: 
''Xote: — To  secure  Mortgages,  if  desired,  the  Policy  should  be 
made  payable  on  its  face  to  such  ^Fortgagee,  as  follows :     T^oss, 

if  any,  payable  to as  his  interest  may  appear/'*    And, 

the  consent  by  company  to  assignment  of  interest."    "The  Fire- 
man's Insurance  Company  of  Baltimore,  hereby  consents   that 

the  interest  of as  owner  of  the  property  covered 

bv  this  policy  be  assigned  to , ,  agent." 

The  defendant  interposed  a  demurrer  to  the  declaration,  which 
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was  oven  uled  by  the  court.  Defendant/Contends  that  the  policy 
sued  on  is  indivisible,  nnd  being  so,  its  said  demurrer  should  have 
be?n  sustained.  The  policy  expressly  provides  that  loss,  if  iiny^ 
under  the  first  item  (the  $1,500.00  item)  of  the  policy  shall 
be  payible  to  the  Ritchie  County  Bank  as  its  interest  may  appear 
at  thp  time  of  fire.  The  declaration  avers  that  the  defendant 
owes  to  the  plaintiff  the  sum  of  $1,500.00,  for  loss  in  respect  to 
the  property  insurwl  by  said  policy.  Under  section  62  of  said 
chapter,  if  goctl  cause  therefor  be  shown  or  appear,  the  court 
or  jnds^e  in  vacation,  may  order  the  plaintiff  to  file  a  more  par- 
ticular .^i-itement,  in  any  resj)cct,  of  the  nature  of  his  claim,  or 
the  facts  expected  to  be  proved  at  the  trial.  By  this  section, 
the  defendant  niav  obtain  the  facts  which  mav  be  necessarv  for 
his  defense,  when  thev  are  not  fullv  disclosed  bv  the  declaration. 
Kerr  on  lus,  p.  7G4,  'says :  "'The  determination  of  the  proper 
parties  to  an  action  upon  an  insurance  policy  must  be  largely 
govemtd  by  the  law  and  practice  of  the  forum  regulating  suits 
upon  ordinary  contracts.  The  policy  itself  designates  the  party 
to  whom  the  proceeds  are  primarily  payable,  and  a  suit  upon  a 
policy  must,  as  a  general  rule,  except  where  otherwise  provided 
bv  statute,  be  broudit  bv  the  one  designated  in  the  contract  as 
the  payee,  or  his  privies.  *****  The  mortgagee  may  sue 
nlonr,  and  in  his  own  name,  where  the  loss,  if  any,  is  payable  to 
him  as  his  interest  may  appear,  when  his  interest  equals  or  ex- 
ceeds the  full  amount  duo  under  the  policy."  3  Joyce  on  Ins., 
section  2305,  among  other  things,  states:  "In  addition  to  the 
class  of  assignments  which  we  have  mentioned  in  the  preceding 
section,  there  is  another  species,  which  is  similar  to  that  of  the 
assignment  of  a  chose  in  a'^tion.  AVe  refer  to  those  cases  where 
the  policy  is  issued  to  one  person ;  loss,  if  any,  payable  to  another, 

or,  in  case  of  loss  pay  the  amount  to .    An  insurance 

pohcy  making  loss  payable  to  another  than  the  assured  must  be 
regarded  as  having  been  at  its  inception  assigned  to  such  other 
person  with  the  consent  of  the  company,  and  it  is  not  necessary 
for  him  to  obtain  a  transfer  of  the  policy  from  the  assured, 
assented  to  by  the  company,  as  in  ordinary  cases,.  A  provision 
that  a  loss  shall  be  payable  to  a  mortgagee  or  his  assign  as  his 
interest  may  appear,  operates  only  as  a  conditional  appointment 
to  pay  so  .mnch  of  the  proceeds  of  the  policy  as  may  be  equal 
to  the  amount  of  the  mortgage  at  the  time  of  a  loss  under  the 
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}H)\k'\"  ^lany  ea^^es  aro  cited  hy  the  author  to  sustain  the  prin- 
ei[)le  alK>ve  stilted.  Colly  v.  Parkt^rshnrg  Ins,  Co.,  37  W.  Va. 
T89„ lioljfc  that  where  a  policy  of  fire  insurance  insureiJ  A.  in  a 
^ivcn  -uni,  part  of  it  on  one  property,  part  on  another,  loss 
payable  to  B.  niortgagcc,  a<  his  interest  may  appear,  and  B.'s 
inonff«2:<f  covers  onlv  one  of  the  properties  insured,  B.  may  sue 
on  the  policy  in  his  own  name  and  recover  the  total  loss  on  both 
properties  not  exceeding  his  debt,  notwithstanding  his  mortgage 
covers  only  one  of  the  proj^nerties  insured.  In  Brotvn  v.  Ins.  Co. 
5  R.  T.  :39K  it  is  held,  that  a  policy  of  fire  insurance  effected  by 
the  owjier  and  mortgagor  of  a  stock  of  goods,  by  the  terms  of 
which  Vvj  loss  or  damage,  if  any,  is  made  payable  to  the  mort- 
gagee, is,  in  legal  cffc:ct,  assigned  by  the  former  to  the  latter, 
with  the  consent  of  the  insurer,  as  collateral  security  for  the 
mortgage  debt.  A  policy  of  insurance  made  payable  to  a  third 
person  as  beneficiar>',  as  his  intttrest  may  appear  at  the  time  of 
fire  or  loss,  does  not,  according  to  this  view,  insure  such  third 
party,  or  his  interest  in  the  subject  of  insurance.  Therefore,  his 
right  to  sue  and  recover  on  the  policy  depends  upon  his  interest 
in  the  insurance  money  at  the  time  of  the  loss,  or  more  accurate- 
ly speaking,  at  the  time  of  the  institution  of  his  action.  The 
court,  thereforr.  did  not  err  in  overruling  the  said  demurrer. 

XT' 

The  dpfendnnt  also  filed  its  plea  of  res  judicata,  and  with  said 
plea  and  in  support  thereof,  vouched  the  record  of  a  certain 
nctio»]  of  assinn/mf,  instituted  in  the  circuit  court  of  Ritchie 
County,  on  the  21st  day  of  April,  1002,  by  S.  D.  Williams 
agoinst  said  Fireman's  Insurance  Company  for  $1,000.00  dam- 
ages. The  declaration  in  the  last  mentioned  action  was  fileil  at 
the  Mav  Rules,  1902,  and  alleges  that  the  defendant,  by  virtue 
of  the  policv  of  insurance  thereto  attaehed  and  therewith  filed, 
owes  io  the  plaintiff  the  sum  of  one  thousand  dollar?  for  los«? 
in  Te^])eet  to  the  property  insured  by  said  policy,  caused  by  fire, 
on  or  about  the  21st  dav  of  December,  1901,  at  the  town  of 
Cairo,  in  the  -jaid  county  of  Ritchie.  Said  last  named  policy  is 
also  nunib<Ted  70950(5,  bears  date  on  the  8th  dav  of  March, 
1901,  and,  among  other  things,  recites  and  states  that,  "In  con- 
sideration of  the  stipulations  herein  named  and  of  Seventy-five 
nn-l  OO.IOO  Dollars  Prrmuim,  Does  Insure  S.  D.  Williams  for 
lb(^  term  of  one  vear  from  the  9th  dav  of  March,  1901,  at  noon, 
to  the  9th  day  of  March,  1902,  at  noon,  against  all  direct  loss 
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or  damage  by  firo  except  as  hereinafter  provided,  To  an  amount 
not  exceeding  Twenty-five  Hundred  Dollars,  to  the  following 
described  property  while  located  and  contained  as  described 
hon-in,  and  not  elsewhere  to-wit:  Mr.  S.  D.  Williams, 
$'2,o00.00  as  follows:  $1,500.00  on  the  three-storv  frame  metal 
roofed  building,  situate  on  the  north  side  of  Railroad  Street, 
Ociiro,  Ritchie  County,  West  Virginia,  and  occupied  for  hotel, 
office  and  mercantile  purposes,  and  $1,000.00  on  hotel,  office 
and  kitehon  (umiture  of  every  de8crij)tion,  including  billiard 
tables,  pool  tables,  balls,  cues,  and  all  appurtenances  thereto, 
-all  while  contained  therein.  Loss,  if  any,  under  first  item  of 
the  within  policy,  payable  to  the  Ritchie  County  Bank  as  its 
interest  may  appear  at  time  of  fire.  Other  insurance  permitted.*' 
Pleas  were  file<i  therein  by  the  defendant,  and  issues  made  upon 
the  demand  of  said  Williams  for  said  $1,000.00.  A  trial  of  this 
flotion  was  had,  in  which  no  matter  was  put  in  issue  except  the 
rio^ht  of  Williams  to  recover  said  $1,000.00,  as  mentioned  in 
the  spcond  item  of  said  policy.  On  the  5th  day  of  January, 
1903,  after  the  plaintiff  had  introduced  his  evidence  in  chief  in 
support  of  his  claim,  the  defendant  demurred  to  said  evidenc^e ; 
whereupon  the  court  sustained  the  demurrer,  dismissed  the 
art  ion,  and  gave  judgment  in  favor  of  the  defendant  against 
j»laintiff,  Williams,  for  costs,  which  judgment  is  in  full  force 
npd  effect ;  and  was  asserted  in  the  circuit  court  and  is  urged 
here,  as  a  full  and  complete  defense  to  the  action  before  us  for 
review.  To  the  plea  of  res  jiiduafa,  the  plaintiff  filed  its  de- 
murrer which  was  overruled,  and  issue  was  then  joined  upon 
said  olea. 

While  it  is  true  that  the  said  policy  Xo.  TOOSOG  was  attached 
f^  the  declaration  in  the  Williams  case,  no  averment  was  made 
in  the  pl<uidings  in  that  case  or  issue  joined  therein  a«  to  said 
*1?1, 500.00  item.  Neither  wa.-  any  evidence  offered  or  heard  on 
the  trial  in  that  action  in  relation  thereto. 

There  are  two  separate  and  distinct  items  in  the  policy,  for 
which  sej)anitc»  actions  may  be  prosecuted,  upon  appropriate 
pleadings  and  proofs. 

The  principle  of  res  judicata  has  been  so  often  passed  upon 
hv  this  Court,  that  almost  every  conceivable  question  arising 
-thereunder  has  been  settled.  Tn  the  recent  case  of  Wnhfroiv  v. 
llnrvey.  decided  at  the  ])resent  term,  this  Court  holds  that  where 
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there  is  no  pleading  to  warrant  a  decree,  or  part  of  a  decree, 
the  decree,  or  such  part  of  it,  is  not  merely  voidable,  but  void, 
as  it  is  not  a  matter  in  issue.  Brannon,  Judge,  speaking  for 
the  Court,  says  a  decree  is  a  conclusion  of  law  from  pleading 
and  proofs,  and  where  there  is  a  failure  of  either  pleading  or 
proofs  there  can  be  no  decree.  A  decree  or  anv  matter  of  a  de- 
crce.  which  has  no  matter  in  the  pleadings  to  rest  upon  is  void, 
because  pUadings  are  the  verv-  foundation  of  judgments  and 
dec-rees.  Cresop  v.  Banlr,  decided  at  the  present  term ;  Bieme 
V.  Bay,  49  W.  Va.  129 ;  Sayre  v.  llarpold,  33  W.  Va.  553.  There 
could  not  have  been  and  was  not  an  adjudication  in  the  Williams 
case  of  the  $1,500.00  item  mentioned  in  the  policy  because  there 
was  neither  pleading  nor  proofs  to  warrant  such  adjudication. 
Thej-efcrC;  the  defendant's  plea  of  res  jndicata  is  not  established 
by  proof. 

Plaintiff  contends  that  the  court  erred  in  sustaining  defend- 
ant's demurrer  to  plaintiff's  evidence,  and  in  its  said  judgment 
for  the  defendant  against  plnintiff  for  costs. 

The  defendant  in  its  specification  and  notice  of  defense  filed 
and  relied  on  by  it  in  said  aciion,  in  part  says,  that  the  interest 
of  the  insured  at  the  time  the  policy  was  issued  was  other  than 
unconditional  and  sole  ownership ;  that  a  change,  other  than  by 
tlie  death  of  the  insured  took  place  in  the  interest,  title  and  pos- 
session of  the  subject  of  insurance,  in  this,  that  after  said  policy 
•was  issued  and  without  notice  to  this  defendant,  and  without 
its  consent,  the  property  thereby  insured  was  assigned,  trans- 
ferred and  conveyed  to  one  Edgar  D.  Williams,  by  deed  from 
said  S.  1).  Willi^m^t  and  liilly  C.  Williams,  his  wife,  bearing 
date  on  the  1st  day  of  April,  1901;  that  the  insured  thereafter 
had  no  interest  or  title  of  any  kind,  or  character  in  the  subject 
of  the  insurance  set  forth  in  the  declaration ;  that  after  said 
policy  of  ir.surance  was  issued  and  delivered,  the  hazard  thereof 
was  increased  bv  means  within  the  control  and  knowledge  of 
the  insured:  and  that  «aid  S.  D.  Williams,  the  party  to  whom 
the  said  policy  was  issued  and  delivered,  transferred,  sold  and 
convevod  the  subject  matter  of  insurance,  as  above  set  forth, 
by  which  the  hazard  of  said  insurance  was  increased.  Defendant 
also  filed  an  amended  plea,  specifications  and  notice,  wherein  it 
Rverred  that,  on  the  Uh  dav  of  Januarv,  1899,  said  S.  D.  Wil- 
Hp.tus  and  his  wife,  executed. a  deed  of  trust,  conveying  said 
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property  Ui  one-  E.  C.  Carver,  trustee,  in  trust  to  secure  the  Bank 
of  Cairo  in  the  payment  of  a  certain  note  for  $3,000.00  therein 
fully  drscribed  ;  that  said  trust  deed  was  a  lien  and  encumbrance 
upon  said  property  at  the  time  said  policy  was  issued,  and  was 
Dnknown  lo  said  defendant  and  was  without  its  knowledge  or 
consent,  and  was  in  violation  of  the  warranties,  provisions  and 
conditions  in  the  said  policy  contained,  in  this,  that  said  policy 
provides:  This  entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing,  or  otherwise,  any  ma- 
terial fact  or  circumstance  concerning  this  insurance  or  the  sub- 
ject tiicreof ;  or  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  therein.  Defendant  further  averred  that  plain- 
tiff had  not,  nor  had  anv  one  for  it  within  the  time  in  said 
policy  specificfl  rendered  a  statement  to  the  defendant,  or  to 
i»ny  one  for  it,  signed  and  sworn  to  by  said  insured,  stating  the 
knowledge  and  belief  of  the  insured  as  to  the  time  and  origin  of 
tho  fire;  the  interest  of  the  insured  and  all  others  in  the  prop- 
ert^*^ :  the  cash  value  of  each  item  thereof  and  the  amount  of  loss 
thereon;  all  encumbrances,  whether  valid  or  not,  covering  any  of 
caid  property,  etc. 

The  plaintiff  replied  generally  to  the  pleas  and  specifications 
fiJed  bv  the  defendant,  and  denied  the  truth  thereof;  and  also 
replied  thereto  specially,  and  says  that  plaintiff  had  nothing  to 
<1o  T\'ith  any  of  the  alleged  changes  of  ownership  of  the  subject 
matter  of  insurance  at  anv  time;  and  had  no  notice  or  knowl- 
<»dcre  thereof. 

I'lpintifY  further  avers  that  the  defendant  did  know  of  said 
chnn^res  of  ownership,  and  transfers  in  the  title  of  the  subject 
matter  of  snid  insurance;  that  C.  D.  Outright,  the  duly  accred- 
ifoH  sf^neral  agent  of  the  defendant,  after  the  deed  from  said 
S.  T).  Williams  to  Edgar  D.  Williams,  for  the  subject  matter  of 
said  insurance,  had  been  made,  with  the  full  and  complete 
knowledge  of  ?aid  deed,  and  in  whom,  the  title  of  said  property 
w«.=  then  vested  thereby,  accepted  a  premium  upon  said  policy 
of  insumnce,  and  thereby  waived  all  claim  of  the  forfeiture  of 
ihe  policv  sued  upon,  and  thereby  completely  estopped  the  de- 
foiK^ant  company  from  setting  up  the  same;  and  that  even,  if 
plaintiff  had  knowledge  of  said  transfer  of  the  title  of  the  sub- 
ject matter  of  insurance  as  aforesaid,  yet  the  defendant  com- 
pany is  estopped  by  reason  of  the  acceptance  as  aforesaid  of 
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<?aid  prf  TTiium  upon  the  poliev  sued  on,  after  said  tKmsfer  had 
bfen  made,  and  at  a  time  when  said  company  well  knew  of  ?aid 
trantfiT  as  aforesaid.  Plaintiff's  special  replication,  in  effect, 
contends,  that  the  act  of  the  insured  w^ithout  its  knowledge, 
consent,  or  ratification,  could  not  prevent  its  recovery  from  the 
dcf'^ndant  upon  said  policy. 

This  contention  is  untenahle.  The  jDerson  named  in  the 
policy  as  owner  Jind  not  the  mortgagee  (in  this  case,  the  trust 
creditor)  to  whom  ihc  loss  is  payable,  is  the  insured  within  the 
pu^^•iew  of  a  condition  of  forfeiture.  Kerr  on  Ins.  429.  The 
authorities  examined  upon  this  question  hold  that  no  matter  to 
whom  the  loss  may  be  made  payable  it  cannot  be  recovered  bv 
any  one,  if,  bv  the  terms  explicitly  set  forth  in  the  policy,  no 
right  of  action  can  accrue  at  all  upon  the  violation  of  some 
<»p'?cific  C(mdilion,  whose  observance  by  the  insured  is  mad? 
noee«5^ary  to  fix  the  insurer^s  liability.  AgnculfuraJ  Ins.  Co.  r. 
Hamiltrm,  51  Am.  St.  R.  457;  Kabrich  v.  State  /«*<?.  Co.,  48 
Mo.  Ajip.  39,'4;  Oal-hir.d  Home  Ins  Co.  v.  Bard-  of  Commerce. 
58  Am.  St.  K.  r;G3 ;  Bently  v.  Ins.  Co.,  40  W.  Va.  738.  In  this 
case  the  plaintiff  has  no  better  right  than  the  injured  woidd 
haVe  had,  so  far  as  the  question  of  the  forfeiture  of  the  policy 
15  involved. 

It  is  shown  by  the  evidence  that  the  building  insured  by  the 
defendant  and  described  in  the  policy  as  aforesaid,  was  totally 
destroyed  bv  fire  on  the  21st  day  of  December,  1901;  that,  at 
the  date  of  the  policy,  and  at  the  time  of  said  fire,  and  loss  of 
the  insured  property,  and  at  the  time  of  the  institution  of  the  ^ 
plaintiff's  action,  the  said  S.  D.  Williams  was  indebted  to 
nlaintifl'  in  tho  sum  of  $:^,000.00,  evidenced  by  his  note  which 
had,  before  the  date  of  said  policy,  come  into  the  hands  of  the 
plaintiff  bank,  in  tlie  regular  course  of  business;  and  that  the 
payment  of  said  not(*  wi's  secured  bv  said  deed  of  trust  made  by 
S.  D.  AViUiams  and  wife,  bearing  date  on  the  7th  day  of  J*in- 
uary,  1800.  winch  conveyed  said  property  to  E.  0.  Can-er. 
tr-i<t(e,  for  that  jMir])o.^(\  The  docnl  of  S.  D.  Williams  and  wifo, 
bearing  f^ate  on  flu*  l^t  day  of  April,  1901,  to  Edgar  P.  Wil- 
liams for  paid  insured  pr()])erty,  was  also  put  in  evidence,  and  is 
part  of  the  record.  Tt  is  also  proved  that,  at  the  time  the  policy 
was  issued,  one  HofT  occupied  the  property  and  controlled  it  a& 
tlv  tenant  of  S.  D.   Williams:  that  Edgar  D.   Williams  took 
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possession  of  it,  under  his  docd,  about  May  12,  1901,  and  to- 
getlKT  with  his  mother  and  sifter,  occupied  it  until  about  the 
12tli  day  of  Xovembcr,  next  following,  when  they  left  it,  one 
Forward  being  then  put  in  possession  of  it  by  Edgar  D.  Wil- 
lia-.ns,  who  then  left  and  went  to  Moore,  in  Tucker  County,  West 
Virginia,  where  he  remained  until  about  the  30th  day  of  De- 
reniber,  IPOl ;  thfit  neither  Edgar  D.  Williams,  his  m.other,  sis- 
ter nor  father,  S.  D.  Williams,  was  in  po4?session  of  the  prop- 
erty from,  the  12th  day  of  Xovcmber,  1901,  up  to  the  time  of  the 
fire:  that  Mr.  Forward  was  not  in  possesion  thereof  at  the  date 
of  the  policy;  and  that  Edgar  1).  Williams  had  no  communica- 
tion with  the  company  or  with  Cutright  from  the  l?th  day  of 
November,  1901,  the  day  on  which  said  Forward  was  put  in 
possos.sion  of  the  property,  until  after  the  said  fire. 

It  i?  further  shown  by  the  evidence  that  the  policy  in  question 
Avas  i.'su^d  and  delivered  to  S.  I).  Williams  by  C.  B.  Cutright 
whos(»  name  appears  thereon,  as  follows:  "Countersigned  bv 
C.  B.  Cutright,  A^ent;"  that  Edgar  O.  Williams  took  charge 
of  the  property  after  its  conveyance  to  him  and  conducted  a 
hcitel  therein ;  thai  Cutright  first  knew  of  the  conveyance  of  the 
property  to  Edgar  1).  Williams  on  or  about  the  29th  day  of 
May,  1901 ;  that  there  was  no  enciimbrnnce  on  the  ])roperty  at 
thr-  (]i\te  of  the  policy  except  the  said  trust  deed  to  secure  the 
$3,000.00  note,  which  deed  of  trust  was  contemplated  and  indi- 
n^ctly  referred  to  in  the  said  provisions  of  the  policy  relating  to 
p?iyment  of  loss,  if  any,  to  the  Kitchie  County  Bank  as  its  in- 
teiest  might  appear,  at  the  time  of  fire;  that  there  had  never 
been  any  other  suit  brought  against  defendant  for  said  $1,000.00 
item :  that  the  policy  was  not,  at  any  time,  presented  by  S.  D. 
Williams,  or  any  person  for  him  to  the  company,  or  its  apjent 
^•ith  a  demand  or  request  for  its  consent  to  the  conveyance,  or 
transfer  of  said  property  to  said  Edgar  T).  AVilliams:  that  no 
transfer  of  the  policy  by  the  company  was  ever  made  to  Ed<Tar 
1^.  Williams,  and  that  no  request  was  ever  made  to  the  company 
for  such  transfer. 

Kilgar  D.  Williams  Swears  that  he  paid  the  premium  (m  the 
policv  in  fcuit;  thai  it  was  paid  in  and  by  two  notes,  which  he 
gave  to  the  insurance  agent,  C.  B.  Cutright,  the  same  ])erson, 
-whose  name  appears  on   the  policy;  and  that  there  were  two 
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other  policies  by  different  companies  on  the  property  issued  by 
said  Ciitright  as  tlicir  agent. 

Several  notes  were  given  in  evidence,  all  signed  by  Edgar  D. 
Williams,  a  ad  each  payable  to  the  order  of  C.  B.  Cutright,  at 
the  Bank  of  Cairo.  West  Virginia,  one  for  $70.00  at  sixty  days, 
iipd  another  for  $65.00  at  ninety  days,  both  bearing  date  on  the 
13th  day  of  April,  1901;  another  for  $70.00  dated  June  12, 
1901,  payable  in  ninety  days,  a  renewal  of  the  above  mentioned 
$70.00  note;  one  for  $-10.00,  dated  July  12,  1901,  at  ninety  days; 
anotlier  one  for  $10.60,  dated  October  12,  1901,  at  ninety  days, 
and  a  check  for  $2.5.00,  dated  July  12,  1901,  made  and  payable 
as  aforef^aid,  which  notes  first  given,  and  the  renewals  thereof, 
and  said  check  were  made  and  delivered  to  Cutright,  and  paid 
by  Edgar  D.  Williams,  as  he  states,  for  said  three  premiums. 
It  is  claimed  that  said  notes,  some  being  renewals  of  the  others, 
and  said  check  were  given  to,  and  collected  by,  said  Outright, 
as  the  ac:ent  of  the  defendant  company;  but  it  will  be  obseired 
that  said  notes  nnd  check  and  each  of  them  are,  on  the  face 
thereof,  payable  to  Cutright  individually,  and  not  as  ''agent.'* 
There  is  no  proof  in  the  record  showing  or  attempting  to  show 
th&t  he  was  authorized  by  the  company  to  receive  notes  or 
ehecks  for  premium  due  to  it,  or  that  it  ever  had  any  notice  at 
any  time  cf  said  transactions  or  any  of  them.  It  is  also  apparent 
thnt  the  notos  and  check,  and  each  of  them  were  made  and  de- 
livered by  Edgar  D.  Williams  to  Cutright  after  the  conveyance 
of  the  inspired  property  to  Edgar  J).  Williams  by  S.  I).  W'illiams. 

The  plaiutiil  moreover  contends  that  Cutright  >vTote  the 
othf^r  iufiu ranee  on  the  property,  after  the  change  in  its  owner- 
ship, occupancy  and  conveyance  thereof  as  aforesaid;  that  he 
accepted  payment  of  premiums  on  the  policy  sued  on  after  the 
?aid  conveyance,  with  full  knowcldge  of  the  facts  aforesaid; 
that  he  thereby  waived  any  forfeiture  of  the  policy,  and  that,  by 
reason  of  the  acts  and  conduct  of  Cutright,  the  defendant  is 
estopped  from  claiming  a  forfeiture  of  the  policy  by  Williams, 
and  from  denying  a  waiver  of  such  forfeiture  by  Outright,  as 
5igent  of  defendant. 

The  evidence  proves  that,  after  the  policy  sued  on  had  been 
issued  by  the  company  and  delivered  to  S.  D.  Williams,  a  change 
of  title,  occupancy  and  possession  of  the  insured  property  took 
place,  by  reason  of  the  voluntary  act  of  the  insured,  to-wit,  by 
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the  deed  from  Williamp  and  wife  to  Edgar  D.  Williams,  without 
the  knowledge  or  consent  of  ihc  company;  that  another  change 
of  occupancy  and  possession  of  said  property  took  place  about 
six  weeks  before  its  destruction  by  fire,  and  that  when  the  said 
fire  occurred,  neither  S.  D,  Williams,  nor  anv  member  of  his 
family,  nor  said  Edgar  D.  Williams,  was  in  possession  thereof, 
all  of  which  was  without  the  knowledge  or  consent  of  the  com- 
pany, unless  the  acts  and  knowledge  of  Outright  aforesaid  be 
taken  and  held  as  the  acts  and  knowledge  of  the  company,  and 
in  legal  effect,  a  waiver  by  it  of  the  conditions  in  the  policy  con- 
tained. The  insurer  undertakes  to  guaranty  the  insured  against 
loss  or  damage,  and  to  make  certain  payments  upon  the  terms 
and  conditions  agreed  upon  and  specified  in  the  policy,  which 
embodies  the  agreement  of  the  parties,  and  upon  no  other;  and 
when  called  upon  to  pay  in  case  of  loss  the  insurer  may  justly 
insist  upoiL  the  fulfillment  of  those  terms.  The  terms  of  the 
policy  constitute  the  measure  of  the  insurer's  liability,  and  if  it 
appears  that  the  contract  has  been  terminated  by  the  violation, 
on  the  part  of  the  assured,  of  its  conditions^  there  can  be  no 
recoven'.  Kerr  on  Ins.  430.  The  company  assumed  the  risk  of 
the  insurance  under  the  conditions  existing  at  the  time  of  the 
completion  of  the  contract.  It  contracted  with  reference  to  the 
title  to,  and  occupancy  of  the  property;  and  provided  that 
no  change  should  thereafter,  during  the  life  of  the  policy,  be 
msde  therein  without  its  consent,  given  in  a  specified  manner. 
Snch  provisions  are  a  guard  against  the  diminution  in  the 
strength  of  the  motive  which  the  insured  may  have  to  be  vigi- 
lant in  the  care  of  his  property ;  and  the  substantial  diminution 
of  interest  in  the  property  insured  has  been  suggested  as  a  test 
of  the  kind  of  transfer  or  change  of  title  which  will  avoid  the 
policy.  In  the  case  of  Ayers  v.  Hartford  Ins.  Co,,  17  la.  172, 
it  is  said :  'The  object  of  the  insurance  company  by  this  clause 
is  that  the  interest  shall  not  change  so  that  the  assured  shall 
have  a  greater  temptation  or  motive  to  bum  the  property,  or 
lose  interest  or  watchfulness  in  guarding  and  preserving  it  from 
destruction  by  fire.  And  any  change  or  transfer  of 
the  interest  of  the  insured  in  the  property,  of  a  nature  calculated 
to  have  this  effect,  is  a  violation  of  the  policy." 

In  the  case  of  'Northern  Asmrance  Co.  v.  Orand  View  BuUd- 
ing  Associaiicn,  183  U.  S.  308,  it  is  said,  that  contracts  in  writ- 


274  Bank  v.  Insurance  Co.  [55 

ing  if  in  unambigous  terms,  must  be  permitted  to  speak  for 
themselves  and  cannot,  by  the  Courts,  at  the  instance  of  one  of 
the  parti.?s,  be  altered  or  contradicted  by  parole  evidence,  unless 
in  cases  of  fraud  or  mutual  mistake  of  facts;  that  this  principle 
is  applicable  to  castas  of  insurance  contracts  as  fully  as  to  con- 
Ttracts  on  other  subjects ;  *  *  *  that  it  is  competent  and  reason- 
able for  insurance  companies  to  make  it  a  matter  of  condition 
in  their  policies  that  riieir  aj^ents  shall  not  be  deemed  to  have 
authority  to  alter  or  contradict  the  express  terms  of  the  poli- 
cies as  executed  and  delivered;  ♦  ♦  *  that  insurance 
companies  nu^y  waive  forfeiture  caused  by  non-observance  of 
such  conditions;  that  where  waiver  is  relied  on,  the  plaintiff 
must  show  that  the  company,  with  knowledge  of  the  facts  that 

•  occasioned  the  forfeiture,  dispensed  with  the  observance  of  the 
condition;  that  where  the  waiver  relied  on  is  the  act  of  an 
agent,  it  must  be  shown  either  that  the  agent  had  express  author- 
ity from  the  company  to  make  the  waiver,  or  that  the  company 
subsequently,  with  full  knowledge  of  the  facts,  ratified  thie  action 

•  of  the  agent. 

Three  of  the  Justices  of  the  Supreme  Court  in  the  case  cited 

•  dissented  from  the  opinion  of  Mr.  Justice  Shiras,  but  upon  what 
point  or  points  therein  does  not  appear.  Whatever  difference  of 
opinion  there  may  be  among  judges  as  to  the  legal  effect  of  the 
acts  of  agents,  during  the  negotiations  of  the  parties,  in  the  in- 

•  ception  of  the  contract,  there  can  be  no  room  for  difference  as  to 
the  law  governing  the  acts  of  agents  and  the  parties  to  the  con- 
tract, after  its  completion  and  delivery ;  all  of  the  acts  of  S.  D. 
Williams  relied  on  by  the  defendant  as  a  forfeiture  of  the  pol- 
icy, and  all  of  the  acts  and  transactions  of  Outright,  relied  upon 
by  the  plaintiff,  as,  in  legal  effect,  a  waiver  of  the  forfeiture,  if 
any,  by  the  defendant,  were  after  the  delivery  of  the  policy  to 
the  insured. 

There  is  no  proof  that,  at  the  time  of  the  execution  and  deliv- 
ery of  the  aforesaid  notes  and  check  by  Edgar  D.  Williams,  Cut- 
right  was  yet  the  agent  of  defendant.  But  if  we  may  presume 
that  he  continued  to  be  such  agent  until  that  time,  it  is  not 
shown  that  his  acts  in  receiving  the  notes  and  check  were 
authorized  by  the  defendant,  in  the  manner  above  stated,  or 
otherwise,  or  that  such  acts,  or  any  of  them,  ever  came  to  the 
Imowledge  of  the  defendant. 
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In  the  ease  of  Maupin.  v.  Scotivih  Union  &  National  Ins.  Co., 
53  W.  Va.  557,  the  following  expressions  are  cited,  with  approv- 
al by  Brannon,  Judge  :  "If  one  who  is  dealing  with  an  agent 
knows  that  he  is  acting  nnder  circumscribed  and  limited  author- 
ity, and  that  his  act  is  outside  of  and  transcends  the  power 
conferred,  the  principal  is  not  bound,  whether  the  agent  is  gen- 
eral or  special,  because  principals  may  limit  the  power  of  one 
as  well  as  the  other.  If  a  policy  of  insurance  declares  that  no 
officer  or  agent  has  power  to  waive  any  provision  or  condition 
embraced  in  a  printed  or  authorized  policy,  but  may  waive  cer- 
tain added  conditions,  provided  such  waiver  is  written  on  or 
attached  to  the  policy,  and  attempted  waiver  by  an  agent  of  one 
of  the  conditions  whicli  the  policy  declarer  he  shall  not  have 
power  to  waive,  is  inoperative  and  void.  Quinlan  v.  Providence 
Ivs.  Co,,  133  X.  Y.  35(),  28  Am.  St.  E.  (554.  Where  a  policy 
of  insurance  itself  contains  an  express  limitation  upon  the 
power  of  the  agent,  he  has  no  right  to  contract,  as  against  the 
company,  with  the  party  to  whom  the  policy  has  been  issued, 
•so  as  to  change*  its  terms,  or  dispense  with  the  performance  of 
any  part  of  the  consideration,  either  by  parol  or  in  writing,  and 
the  insured  is  estopped  by  accepting  the  policy  from  setting  up 
powers  in  the  agent  at  the  time  in  opposition  to  the  conditions 
in  the  policy.  Wiedert  v.  Sfnfe  Ins.  Co.  19  Oregon  261,  (20 
Am.  St.  809).  To  the  same  effect  Cleo.ver  v.  Inn.  Co.,  (Mich.) 
8  Am.  St.  R.  908;  German  Im.  Co.  v.  Heiduk,  30  Neb.  288, 
(27  Am.  St.  E.  402).  We  must  take  the  contract  (policies)  as 
•we  find  them  and  enforce  them  as  they  read,  says  the  late  case 
Bobacg  t.  Ins.  Co.,  62  X.  Y.  47,  (20  Am.  E.  451) ;  88  Am.  St. 
K.  779.^' 

It  seems  very  plain  that  there  was  a  forfeiture  of  the  policy 
by  reason  of  the  conveyance  of  the  insured  property  by  said  S. 
D.  Williams  and  wife  to  Edgar  D.  Williams  as  aforesaid ;  and 
that  the  acts  of  Outright  above  stated  did  not  amount  to  a 
■waiver  of  such  forfeiture,  on  behalf  of  the  defendant. 

Plaintiff  also  complains  that  the  circuit  court  erred  in  reject- 
ing the  proof  of  loss  of  the  insured  building  offered  by  it  in 
evidence;  and  contends  that  said  proof  was  and  is  sufficient. 
The  statement  or  proof  of  loss  is  signed  and  sworn  to  by  said 
S.  D.  Williams,  bears  date  on  the  11th  day  of  February,  1902, 
«nd,  among  other  things,  says  that,  on  the  afternoon  of  Sunday, 
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December  22,  1901,  from  a  gas  stove  in  a  bed  room,  as  he  is 
informed  and  believes,  a  fire  originated  that  totally  destroyed  the 
three  stor}',  metal  roofed  building  and  its  contents,  insured  by 
him,  situate  in  Cairo,  Ritchie  County,  West  Virginia,  and  occu- 
pied for  a  hotel,  mercantile  and  office  purposes.  It  theil  states 
the  interest  of  the  plaintiff,  by  reason  of  its  deed  of  trust ;  the 
conveyance  of  the  property  to  said  Edgar  D.  Williams;  the 
other  insurance  thereon;  and  by  whom,  and  for  what  purpose 
the  building  was  occupied  and  used  at  the  time  of  the  fire. 

The  sufficiency  or  insufficiency  of  the  proof  of  loss  depends 
upon  the  construction,  which  we  may  give  to  our  statute  relat- 
ing to  insurance-  and  insurance  companies.  Chapter  33  of  the 
Acts  of  the  Legislature  of  1899  is  entitled :  "An  Act  fixing  the 
liability  of  fire  insurance  companies.'^  It  was  passed  February 
21,  1809,  and  took  eff(ct  ninety  days  thereafter.  It  was  there- 
fore in  force  and  effect  at  the  time  the  policy  m  question  was 
issued  and  delivered  to  S.  D.  Williams.  The  language  of  the 
Act  is:  "All  fire  insurance  companies  doing  business  in  this 
state  shall  be  liable,  in  case  of  total  loss  by  fire'  or  otherwise,  a* 
stated  in  the  policy  on  any  jeal  estate  insured,  for  the  whole 
amount  of  insurnnce  stated  in  the  policy  of  insurance  upon  said 
real  estate;  and  in  case  of  partial  loss  by  fire  or  otherwise,  as 
aforesaid,  of  the  real  estate  insured,  the  basis  upon  which  said 
loss  shall  be  computed,  shall  be  the  amount  stated  in  the  policy 
of  insurance  effected  upon  said  real  estate,  and  the  insured  shall 
have  the  right  to  enforce  his  claim  for  said  loss  in  any  court 
having  jurisdiction.'^ 

Valued  policy  laws  are  now  in  force  in  many  of  the  states  of 
the  union  besides  West  Virginia.  These  statutes  vary  somewhat 
in  phraseology  but  all  have  the  same  purpose.  In  Wisconsin, 
which  enacted  the  first  of  such  statutes,  it  is  provided,  that, 
"whenever  any  policy  of  insurance  shall  be  written  to  insure  any 
real  propeity,  and  if  the  property  insured  shall  be  wholly  de- 
stroyed without  criminal  fault  on  the  part  of  the  insured  or  his 
assigns  the  amount  of  insurance  written  in  such  policy  shall  be 
taken  conclusively  to  be  the  true  value  of  the  property  when 
insured,  and  the  true  amount  of  loss  and  the  measure  of  dam- 
ages when  destroyed.'^ 

In  OsJcosh  Gas  LigKt  Ca,  v.  The  Oermania  Fire  Ins.  Co.,  71 
Wis.  454,  the  court  says,  after  quoting  the  law:     'TJnder  this 
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statute  it  is  settled  by  frequent  adjudications  that  the  actual 
value  of  such  real  estate  when  insured  is  wholly  immaterial.  * 
*  *  The  statute  must  be  regarded  as  a  part  of  the  contract 
of  insurance,  and  the  amount  written  in  the  policy  as  liquidated 
damages  as  agreed  upon  by  the  parties,  is  conclusive,  as  to  the 
amount  of  the  damage  (if  any)  for  which  the  insurer  is  liable 
bv  renson  of  the  loss." 

Jn  Feilly  v.  Franklin  Ins.  Ca,,  43  Wis.  449,  it  is  held  that: 
''As  the  statute  rests  upon  grounds  of  p\Mic  policy,  the^  con- 
clusive effect  of  the  amount  of  insurance  written  in  the  pt)licy 
upon  the  measure  of  damages,  is  not  altered  by  a  stipulation  in 
the  same  instrument  that  the  damages  should  be  established 
acr-ording  to  the  true  and  actual  cash  marketable  value  of  the 
property  when  the  loss  happened."  Thompson  et  ais.  v.  Citizen's 
Ins.  Co..  J 5  Wis.  388;  Sevk  et  als.  v.  Miller's  Nat.  Ins.  Co.,  74 
Wis.  67. 

In  Caledonian  Ins.  Co.  v.  Cooke,  101  Ky.  412,  418,  the  court 
says:  *'Tt  is  perfectly  evident  that  the  legislature  intended  to 
remedy  the  e\\l  of  overvaluation  in  insurance,  and  in  doing  so 
followed  the  example  of  many  other  States  of  the  Union  by  mak- 
ing the  insurer  responsible  for  overvaluation,  and  to  do  this  the 
remedy  was  and  is  to  compel  the  insurer  to  pay  the  full  amount 
(in  case  of  total  loss)  for  which  they  write  their  policy,  and  on 
which  the  premium  is  calculated  and  collected,  subject  only  to 
be  diminished  by  any  deterioration  in  value  between  the  dates 
of  the  policy  and  the  loss,  and  providing  further  for  relief  for 
fraud  on  (he  part  of  the  insured,  where  the  insurer  is  deceived 
thereby.  In  ether  words,  the  law  says  to  insurance  companiees, 
if  you  want  to  pay  only  a  fair  price  for  property  that  may  be 
destroyed,  you  must  adjust  that  matter  before  the  policy  is 
issued,  and  if  vou  fail  to  do  so,  vou  will  be  the  loser,  as  the  law 
fixes  the  amount  you  are  to  pay  by  the  amount  you  collect 
premium  on,  subject  to  deterioration  in  value  after  the  date  of 
the  policy.  As  to  whether  this  is  right  we  do  not  say.  It  is  the 
law.  and.  if  recognized  and  obeyed  in  spirit,  would  no  doubt 
remedy  a  great  growing  evil  in  the  country.  From  what  we 
have  snid,  it  is  manifest  that  we  are  of  opinion  that  the  appel- 
lant was  bound  to  pay  the  appellee  the  full  face  of  his  policy,  as 
the  case  is  presented.  As  to  the  arbitration  alleged,  there  was 
nothing  to  arbitrate."    We  adopt  the  language  of  the  Court  in 


155 


278  Clark  v.  Couxty  CorRT.  [55 

the  last  case  cited  as  peculiarly  appropriate  in  explanation  of 
the  intention  of  the  legislature  in  the  enactment  of  our  insur- 
ance law  above  quoted. 

The  language  of  the  act  is  broad  and  unambigious.  Under  it, 
the  insurance  company  shall  be  liable  in  case  of  total  loss  by 
fire  or  otherwise,  as  stated  in  the  policy,  on  any  real  estate  in- 
sured, for  the  whole  amount  of  insurance  upon  said  real  estate, 
any  provit^ions  in  the  policy  to  the  contrary  notwthstanding. 
All  provisions  in  a  policy  in  conflict  with  a  valued  policy  statute 
are  void,  and  hence  a  provision  for  the  appointment  of  arbitra- 
tors in  case  of  loss  is  ineffective  where  the  property  is  wholly 
destroyed.  Klliott  on  Ins.  section  318.  The  proof  of  loss  in- 
foiUKvl  the  defendant  of  ihe  total  loss  of  the  injured  pro]>erty, 
and  of  tho  liability  of  the  company  under  the  policy  and  the 
statute,  as  claimed  by  the  plaintiff.  The  reasons  for  the  inser- 
tion of  the  many  statements  in  proof  of  loss  where  the  policy  is 
not  issued  under,  and  governed  l)y,  a  value<l  policy  statute,  hav- 
ing ceased,  in  this  case,  we  hold  that  the  proof  of  loss  offered  in 
evidence  by  the  plaintiff,  but  rejected  by  the  court,  was  and  is 
BuflRcient.  ' 

But  upon  the  whole  case,  we  find  no  reversible  error.     We 
therefore  aftirm  the  ju figment. 

Affirmed. 


CHARLESTON. 

Clabk  v.  Codnty  Cocrt. 

Submitted  March  1,  1904— Decided  [March  15,  1904. 

1.     Coi'NTY  Court — Circuit  Court — Jurisdiction — Error. 

C.  &  D.  made  application  to  the  county  court  of  the  county 
of  M.  to  have  corrected  certain  valuations  of  their  lands,  made 
by  a  commissioner  to  re-assess  the  lands  of  that  county,  under 
chapter  21  of  Acts  of  1899:  and  also  to  have  stricken  off  the  val- 
uatic:i  added  thcro^o  by  the  board  of  equilization.  alleging  that 
the  acts  of  the  commissioner  and  board  were  each  illegal  and 
void :  and  praying  to  be  released  from  the  taxes  charged  against 
their  land?  for  1900.  upon  the  valuations  ascertained  and  fixed  as 
aforesaid.  The  county  court  refused  their  application  and  dis- 
missed it.  Applicants  then  appealed  to  the  circuit  court,  mak- 
ing the  county  court  a  defendant.  The  circuit  court,  upon  the  ap- 
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peal,  reversed  the  order  of  the  county  court;  ordered  that  said 
valuations,  and  the  land  books  for  1900  be  corrected  as  to  ap- 
plicants' lands,  by  taking  therefrom  the  valuation  added  there- 
to bv  the  board  of  equalization;  and  released  and  exonerated 
C.  &  D.  irom  the  nayment  of  |1, 889.43  of  the  state,  county  and 
district  taxes  and  levies,  charged  against  said  lands  for  1900, 
11,049.70  of  said  sum  being  county  and  road  levies.  To  the  last 
mentioned  Judgment,  the  county  court  was  granted  a  writ  of 
error.  Held:  Tlict  the  county  court  did  not  err  in  refusing  tho 
relief  prayed  for  as  aforesaid,  because  it  was  without  Juris- 
diction to  grant  the  same;  that  the  circuit  court  did  err  in 
reversing  the  Judgment  of  the  county  court,  in  correcting  said 
valuations,  and  in  releasing  C.  A  D.  from  the  payment  of  said 
taxes  and  levies  as  aforesaid;  and  that  this  Court  has  Jurisdic- 
tion upon  said  writ  of  error  to  reverse  the  Judgment  of  the 
circuit  court,     (p.  284). 

Error  to  Circuit  Court,  Mercer  County. 

Action  bv  K.  W.  Clark,  trustee,  and  others,  against  the  ooun- 
tj'  court  of  Mercer  county.  Judgement  for  plaintiffs,  and  de- 
fendant brings  error. 

Eevcrsed. 
J.  M.  Anderson^  for  plaintiit  in  error. 

A.  \y.  Keyxolds  and  J.  S.  Clark,  for  defendants  in  error. 

Miller  Jipge: 

On  the  20th  day  of  February,  1899,  the  Legislature  of  thi& 
State  passed  an  act  entitled,  ''An  Act  to  provide  for  the  re-as- 
6Ct?sment  of  the  value  of  all  ilie  real  estate  in  this  State,"  which 
act  took  effect  ninety  days  after  its  passage.  The  law  provides 
for  the  appointment,  qualification  and  duties  of  a  commissioner 
for  each  assessment  district,  in  the  several  counties  of  the  State. 
Each  commissioner  appointed  and  qualified  under  the  act,  wa& 
required,  on  the  first  day  of  April,  1899,  or  as  soon  thereafter 
as  practicable,  after  receiving  the  books  and  instructions  to  be 
furnished  to  him  by  the  auditor,  to  proceed  to  examine,  in  per- 
son, all  the  atracts  of  land  and  town  lots,  with  the  buildings  and 
imprrivemi^nts,  if  any,  thereon,  within  his  district;  and  upon 
such  examination,  in  accordance  with  his  instructions,  and  the 
provisions  of  the  act,  to  assess  the  fair  cash  value  thereof.  As 
soon  as  the  commissioner  had  completed  the  assessment  in  his 
district,  he  was  required  to  make  and  verify  by  oath  or  affirma- 
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tion,  three  copies  thereof,  in  the  books  furnished  by  the  auditor 
for  that  purpose,  two  of  which  books,  he  was  directed  by  the 
statute  to  file  with  the  clerk  of  the  county  court  of  his  county, 
on  or  before  the  first  day  of  January,  in  the  year  1900,  and  the 
other,  he  was  required  to  transmit  to  the  adutior,  on  or  before 
the  first  day  of  April  of  the  same  year. 

In  the  county  of  Mercer,  from  which  this  proceeding  comes, 
J.  W.  Dunnagan,  the  commissioner  to  re-assess  the  lands  in  that 
county,  was  not  appointed  until  April  5,  1900,  under  said  act  of 
1899.  It  appears  that  he  did  not  then  have  sufficient  time  to  go 
upon  the  lands  in  the  county,  and  make  a  personal  examination 
thereof ;  but  took  for  his  guide  the  book  showing  the  re-assess- 
anent  of  said  lands  in  1890,  and  also  the  land  book  of  said  county 
"for  1899,  and  made  up  his  assessments  by  adopting  the  lands  and 
ihe  values  thereof  as  charged,  and  appearing  upon  said  book  for 
1899;  that  he  made  no  changes  thereof,  except  to  add  thereto, 
ihe  value  of  any  additional  buildings  placed  on  the  lands,  of 
"which  he  had  information;  and  that  the  re-assessment  of  the 
lands  of  defendants  in  error,  hereinafter  referred  to,  was  made 
in  that  way.  It  also  appears  that  there  was  no  re-assessment  of 
the  lands  in  Mercer  county  under  said  Act  or  otherwise,  except 
that  made  by  Dunnagan.  Section  10  of  that  Act  provides  for  a 
state  board  of  equalization  to  consist  of  four  members  whose 
duty  it  was  to  correct  and  equalize  the  assessments  made  as 
aforesaid,  between  the  several  counties  and  assessment  districts, 
if  it  should  appear  to  them,  that  the  averapre  value  of  the  real 
estate  in  any  county  was  either  too  high  or  too  low.  The  said 
board  had  the  right,  under  the  law,  to  increase  or  reduce  the 
average  value  of  the  real  estate  in  the  several  counties,  and  dis- 
tricts thereof,  according  to  the  evidence  adduced  before  them,  or 
which  might  come  to  their  knowledge.  It  is  also  shown  that  the 
board  of  equalization  increased  the  valuation  of  the  lands  in 
Mercer  county,  as  fixed  by  Dunnagan,  including  the  lands  of 
plaintiff,  and  added  thereto  twenty-five  per  cent. 

On  the  11th  dav  of  December,  1900,  said  E.  W.  Clark  and 
Joseph  T.  Doran,  trustees  of  the  Flat  Top  Coal  Land  Association, 
made  application  to  the  county  court  of  said  county  of  Mercer  to 
have  corrected  the  re-assessment  of  the  lands  of  said  association 
in  that  county,  made  under  said  act  of  1899  as  aforesaid,  and  to 
have  corrected  the  land  book  for  1900,  in  respect  to  said  lands. 
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which  application  was  docketed,  and  the  prosecuting  attorney 
for  the  county  waived  notice  thereof,  and  appeared  thereto;  and 
again,  on  the  16th  day  of  March,  1901,  to  which  time  the  hear- 
ing had  been  continued,  the  said  applicants,  as  well  as  the  pros- 
ecuting attorney  who  attended  to  the  interests  of  the  State  and 
county  in  the  matter,  appeared  in  the  county  court;  whereupon 
said  trustees  moved  tho  court  to  correct  the  land  book  of  Mercer 
county  for  the  year,  1900,  in  respect  to  all  of  the  tracts  of  land, 
charged  thereon  in  their  names,  as  trustees  aforesaid,  and  to  re- 
lease and  exonerate  them  as  trustees  from  the  payment  of 
twent3'-five  per  cent,  of  the  taxes  charged  upon  all  of  said  tracts 
of  land  for  the  year  1900,  upon  the  ground  that  said  taxes  were 
and  are  illegal,  having  been  placed  thereon,  pursuant  to  the  ac- 
tion of  the  State  Board  of  Equalization,  appointed  and  acting 
tinder  the  provisions  of  the  Act  of  the  Legislature  of  1899 ;  and 
because  said  taxes  were  and  are  based  upon  the  re-assessment  of 
land  made  in  the  year  1900  as  aforesaid ;  and  upon  the  ground, 
that  the  action  of  the  board  of  equalization,  in  placing  an  in- 
crease of  twenty-five  per  cent,  in  value  upon  said  lands,  was  and 
is  illegal  and  void.  After  hearing  the  evidence  upon  the  mo- 
tion, the.  county  court  overruled  the  same ;  refused  to  correct  the 
said  land  book,  and  declined  to  release  the  applicants  from  any 
of  the  taxes  charged  against  them  upon  said  lands  as  aforesaid 
for  the  year  1900.  To  the  action  and  ruling  of  the  court,  said 
Clark  and  Doran,  trustees,  excepted,  and,  upon  their  request,  the 
court  signed  a  bill  of  exceptions  in  which  is  certified  all  of  the 
evidence  heard,  and  the  rulings  made  by  it,  upon  the  hearing  of 
the  application  aforesaid. 

From  this  order  of  the  county  court,  said  Clark  and  Doran 
obtained  an  appeal  to  the  circuit  court.  The  appeal  was  placed 
on  the  record  of  that  court  in  the  name  of  "E.  W.  Clark  et  ah 
surviving  trustee,  vs.  County  Court  of  Mercer  County.*' 

On  the  15th  day  of  August,  1901,  it  was  hoard  by  the  circuit 
court,  the  plaintiffs,  E.  W.  Clark  and  Joseph  T.  Doran,  being 
present,  as  well  as  John  M.  Anderson,  Prosecuting  Attorney  of 
Mercer  County,  who  was  attending  to  the  interests  of  the  State 
and  county  therein.  The  last  mentioned  court  was  of  opinion 
that  there  had  been  no  re-assessment  of  the  lands  in  the  pro- 
ceedings mentioned,  und'^r  the  said  Act  of  1800;  that  the  action 
of  the  board  of  equalization  in  increasing  the  valuation  of  said 
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lands  twenty-five  per  cent,  was  and  is  illegal  and  void ;  that  such 
illegally  increased  value,  resulted  in  the  illegal  increase  of  the 
taxes  on  the  lands  of  said  Clark  and  others,  trustees,  to  the  ex- 
tent of  twenty  per  cent,  and  that  twenty  per  cent,  of  the  taxes 
charged  against  said  lands  on  the  land  book  for  1900  were  and 
are  void. 

The  order  or  judgment  of  the  county  court  was  therefore  re- 
versed and  set  aside;  and  the  land  book  of  Mercer  Countv  for  the 
vear  1900  was  ordered  to  be  corrected  as  to  all  of  the  tracts  of 
land,  charged  thereon  in  the  names  of  said  E.  W.  Clark  and 
others,  tru.strrs,  to  the  extent  of  twenty  per  cent,  of  the  taxes 
charged  against  said  lands;  and  that  said  trustees  should  be  and 
were  released  and  exonenitod  from  the  payment  of  the  ill^al 
assessment  against  them  as  aforesaid,  amounting  to  twenty  per 
cent,  of  the  taxes  charged  against  said  lands  for  the  said  year. 
The  taxes,  from  the  payment  of  which  said  Clark  and  others 
were  so  released  and  exonerated  were  and  are  as  follows :  Stat€ 
tax,  $262.41;  State  school  tax,  $105.03 ;  County  levy,  $524.85; 
Road  tax,  $524.85 ;  Teacher's  fund,  $524.85 ;  for  purchase  of 
school  books,  $52.47 ;  and  Building  fund,  $419.82.  Thereupon 
the  prosecuting  attorney  moved  the  court  to  set  aside  its  said 
finding  and  judgment,  which  it  refused  to  do.  The  county 
court,  by  its  prosecuting  attorney,  then  applied  for,  and  was 
granted,  a  writ  of  error  and  supersedeas  by  this  Court  to  the 
last  mentioned  judgment. 

Defendants  in  error  contend  that  the  re-assessment  by  Dunna- 
gan,  commissioner  as  aforesaid,  was  and  is  illegal  and  void,  be- 
cause he  was  not  appointed  within  the  time  prescribed  by  the 
act,  in  which  the  assessment  should  have  been  made  and  com- 
pleted ;  that  his  appointment  was  after  the  date  on  which  he 
was  required  to  begin  his  work  of  reassessment;  that  at  the 
time  of  his  appointment,  the  life  of  the  act  had  expired;  that 
the  re-assessment  so  made  bv  him,  for  these,  and  the  further 
reason  that  ho  did  not  personally  examine  the  lands,  was  and  is 
illegal  and  void ;  and  that,  therefore,  the  action  of  the  board  of 
equalization  in  increasing  and  adding  twenty-five  per  cent  to  the 
value  of  the  lands,  as  fixed  by  said  Dunnagan,  was  and  is  with- 
out jurisdiction,  illegal  and  void. 

The  Constitution,  Art.  10,  section  1,  provides,  that,  taxation 
shall  be  equal  and  uniform  throughout  the  State,  and  all  prop- 
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erty,  both  real  and  personal,  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law.  Xo  one  species  of 
property  from  which  a  tax  may  be  collected  shall  be  taxed  higher 
than  any  other  species  of  property  of  equal  value.  *  *  *  ♦ 
In  order  to  carrv  out  this  mandate  of  the  Constitution,  the 
Legislature  from  time  to  time  has  enacted  suitable  laws,  provid- 
ing for  the  re- valuation  and  re-assessment  of  the  lands  of  the 
State.  Such  statutes,  in  their  administrative  requirements,  are 
generally  treated  and  held  by  the  courts  as  directory.  If,  how- 
ever, by  the  use  of  negative  words,  the  statute  requires  a  particu- 
lar proceeding  to  be  taken  in  a  particular  time  or  manner,  and 
makes  it  void  if  not  so  done,  or  gives  it  effect,  provided  it  is  so 
done,  or  declares  that,  unless  it  is  so  taken,  subsequent  proceed- 
ings shall  not  be  had,  or  prohibits  its  being  done  except  at  the 
time  the  statute  prescribes,  or  if  any  terms  plainly  imperative 
are  employed,  the  intent  is  clear,  and  no  discretion  can  be  per- 
mitted in  construction.  It  is  not  often,  however,  that  these,  or 
similar  words,  are  met  with  in  the  statutes  which  define  official 
duties  under  the  revenue  laws,  and  the  construction  of  particular 
provisions  must  be  left  for  determination  in  such  light  as  the 
obvious  purpose  they  were  intended  to  accomplish  may  afford. 
*  *  No  one  should  be  at  liberty  to  plant  himself  upon  the  non- 
feasance or  misfeasance  of  officers,  under  the  revenue  laws,  which 
in  no  way  concern  himself,  and  make  them  the  excuse  for  a  fail- 
ure on  his  part  to  perform  his  own  duty.     Cooley  on  Tax.  479. 

While  it  is  not  necessary  to  decide  the  question,  in  order  to 
dispose  of  the  present  case,  yet  we  are  of  opinion  that  the  ad- 
ministrative features  of  the  act  under  consideration  are  direc- 
torv;  and  that  the  re-valuation  and  re-assessment  of  the  taxes, 
charged  against  the  lands  of  plaintiffs  thereunder  as  aforesaid, 
were  not  and  arc  not  void ;  but  were  and  are  irregular. 

Section  7  of  the  Act  provides  that,  "Any  person  feeling  him- 
gelf  aggrieved  by  the  assessment  of  his  real  estate  or  other  prop- 
erty, as  herein  provided  for,  made  under  the  provisions  of  this 
act,  may,  within  on  year  after  the  filing  of  a  copy  of  such  assess- 
ment with  tho  clerk  of  the  county  court,  apply,  by  himself  or  his 
agent,  to  the  said  court  for  redress,  first  giving  reasonable  notice 
in  writing  of  his  intentions  to  the  prosecuting  attorney,  and 
stating  in  said  notice  the  character  of  the  correction  he  desires. 
It  shall  be  the  duty  of  the  prosecuting  attorney,  upon  being 
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notified,  to  attend  to  the  interest  of  the  state  at  the  trial  of  such 
application.  If  upon  hearing  the  evidence  offered,  the  county 
court  shall  be  of  the  opinion  that  there  is  error  in  the  assessment 
complained  of,  or  that  the  valuation  fixed  by  the  commisioner  is 
too  high  or  too  low,  the  court  shall  make  such  order  correcting 
the  assessment  as  is  just  and  proper.  The  right  of  appeal,  from 
anv  such  ordtr  made  bv  the  countv  court,  shall  lie  to  the  circuit 
court,  and  may  be  taken  either  by  the  applicant  or  the  state ;  and 
in  case  the  applicant,  or  the  state  by  its  prosecuting  attorney  or 
agent,  desires  to  take  an  appeal  from  such  order,  the  party  desir- 
ing to  take  such  appeal  shall  have  the  evidence  taken  at  the  hear- 
ing of  such  application  certified  by  the  county  court,  and  such 
appeal  when  allowed,  by  the  court  or  judge  in  vacation,  shall 
have  precedence  over  all  other  cases  pending  in  said  court." 

This  provision  refers  to  the  assessments  made  by  the  commis- 
sionori*,  and  not  to  the  acts  of  the  board  of  equilization,  **who?e 
duty  it  shall  be  to  correct  and  equalize  the  assessmenints  so  made 
botweoii  the  counties  and  asso'?snicnt  districts."  That  statute 
nowhere  confers  jurisdiction  on  the  county  court  to  review,  or 
alter  the  work  of  said  board.  Under  section  94  of  chapter  29  of 
the  Code,  the  county  court  had  no  authority  to  make  the  change 
or  grant  the  relief  prayed  for  by  Clark  and  others  upon  the 
grounds,  urged  by  them.  Therefore,  the  county  court,  having  no 
jurisdiction,  did  not  err  in  dismissing  said  application.  The 
circuit  court,  acting  as  an  appellate  tribunal  under  the  same  law, 
had  no  jurisdiction  to  reverse  the  action  of  the  coimty  court  and 
release  the  applicants  from  the  payment  of  said  taxes  as  here- 
inbefore stated.  The  circuit  court,  ther^^ore  should  have  refused 
the  a])peal,  and  declined  to  act  in  the  n.itter. 

Can  this  Court  entertain  this  writ  of  error?  In  the  case  of 
Marl'in  v.  Taj/lor  Connhf  Court.  3S  W.  Ya.  :^3S,  the  Court  held 
that:  "A  county  court  is  not  a  party  to  an  appeal  taken  under 
section  7,  cliapter  3(5,  Acts  18!)L  for  re-assessment  of  lands  by  a 
land  owner,  from  the  decision  of  a  county  court,  refusing  to  re- 
duce the  valuation  of  his  land,  made  by  a  commissioner  under 
spid  'M'i,  nud  eannot  maintain  a  writ  of  error  from  this  Court  to 
the  decision  of  a  circuit  court  upon  such  appeal."  The  section  of 
the  act  of  1891,  referred  to,  provides  that  the  right  of  appeal 
from  anv  such  order  made  bv  the  countv  court  shall  lie  to  the 
circuit  cou."*^,  and  may  be  taken  either  by  the  applicant  or  the 
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state.  In  that  case,  the  applicant,  Mackin,  appealed  to  the  cir- 
cuit court,  and  from  the  judgment  of  that  court  which  wag  ad- 
verse to  her,  she  obtained  a  writ  of  error  to  this  Court,  which 
was  dismissed,  for  want  of  jurisdiction.  The  Court,  by  Br.\n- 
NON,.  Judge,  in  part  says :  "Thus  I  have  shown  that  there  is  no 
act  expressly  giving  a  writ  of  error  to  this  Court  on  the  decision 
by  a  circuit  court  of  an  appeal  from  {^  county  court  in  a  matter 
of  correction  of  an  assessment  for  taxes,  and  also  that  no  writ  of 
error  lies  under  the  general  statute,  providing  for  appeals  ami 
writs  of  error.*'  But  that  case  does  not  govern  this  writ  of  er- 
ror. 

The  Constitution,  Art.  8,  section  3,  confers  appellate  juris- 
diction on  this  Court  in  civil  cases  where  the  matter  in  contro- 
versy, exclusive  of  costs,  is  of  greater  value  or  amount  than  one 
hundred  dollars;  *  ♦  *  and  in  cases  relating  to  the  public 
revenue,  the  right  of  appeal  shall  belong  to  the  state  as  well  as 
the  defendant.  Counties  are  parcels  and  sub-divisions  of  the 
state.  The  county  courts  are  the  legal  representatives  of  the 
respective  counties  for  the  exercise  and  discharge  of  certain 
delegated  governmental  functions,  among  which,  are  the  super- 
intendence and  administration  of  the  internal  police  and  fiscal 
affairs  of  their  coTinties,  under  such  regulations  as  may  be  pre- 
scribed by  law.  Const.  Art.  8,  section  24.  Upon  proper  appli- 
cation and  proof  the  county  court  may  increase  or  reduce  the  val- 
uation of  any  property  charged  with  taxes  within  its  jurisdiction 
and  release  the  taxes  erroneously  assessed  thereon.  It  is  thus 
clothed  with  authority  to  deal  with  the  state,  and  district,  as  well 
as  the  county  taxes  and  levies.  The  county  court  of  every  county 
shall  be  a  corporation  by  the  name  of  "The  County  Court  of 

County/'  by  which  name  it  may  sue  and  be  sued,  plead 

and  be  impleaded,  and  contract  and  be  contracted  with.  Code, 
chapter  3^,  section  1.  It  would  be  a  solecism  to  say  that  the 
constitution  creates  the  county  court  and  imposes  upon  it  certain 
duties  of  which  the  superintendence  and  administration  of  the 
fiscal  affairs  of  its  county,  is  one ;  that  the  statute  gives  it  the 
right  to  sue  and  be  sued,  plead  and  be  impleaded  in  the  courts ; 
but  that  it  cannot  be  a  party  to  a  tax  proceeding,  which  directly 
affects  and  takes  from  it  the  revenues  of  its  county.  In  this  case, 
by  the  order  or  judgment  of  the  circuit  court,  which  we  must  say 
was  and  is  wholly  without  jurisdiction,  and  therefore  void,  the 
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ance  Company,  the  other  The  Westchester  Fire  Insurance  Com- 
pany. In  December,  1895,  while  the  said  policies  of  insurance 
were  in  force  the  said  building  was  partially  destroyed  by  fire. 
Each  of  the  policies  contained  a  clause  by  which  it  was  agreed 
that  in  the  event  of  disagreement  in  the  amount  of  loss  the 
same  should  be  ascertained  by  two  competent  and  disinterested 
appraisers,  the  insured  and  the  company  each  selecting  one  and 
the  two  so  chosen  to  select  a  competent  and  disinterested  um- 
pire^ the  appraisers  together  then  to  estimate  and  appraise  the 
loss,  stating  separately  sound  value,  and  damage,  and  failing  to 
agree  were  to  submit  their  differences  to  the  umpire.  The 
award  in  writing  of  any  two  to  determine  the  amount  of  such 
loss.  The  inbured  and  the  said  companies  failing  to  agree  upon 
the  amount  of  loss  entered  into  the  following  agreement  in 
writing  for  submission  of  their  differences  to  arbitration : 

'This  agreement,  made  and  entered  into  by  and  between  W. 
W.  Van  Winkle  of  the  first  part,  and  the  Insurance  Company  or 
Companies  whose  name  or  names  are  signed  hereto,  of  the  sec- 
ond part,  each  for  itself  and  not  jointly. 

'^itncssefch,  That  Stephen  Davidson  and  George  Hodgdon 
shall  appraise  and  asceitain  the  sound  value  of  and  the  loss  upon 
the  property  damaged  and  destroyed  by  the  fire  of  December  9, 
1895,  as  specified  below.  Provided,  That  the  said  appraisers 
shall  first  select  a  competent  and  disinterested  umpire  who  shall 
act  with  them  in  matters  of  difference  only.  The  award  of  any 
two  of  them,  made  in  writing,  in  accordance  with  this  agree- 
ment, shall  be  binding  upon  both  parties  to  this  agreement  as 
to  the  amount  of  such  loss. 

*^t  is  expressly  understood  that  tiiis  agreement  and  appraise- 
ment is  for  the  purpose  of  ascertaining  and  fixing  the  amount  of 
sound  value  and  loss  and  damage  only,  to  the  property  herein- 
after described  and  shall  not  determine,  waive  or  invalidate  anv 
other  right  or  rights  of  either  party  to  this  agreement. 

"The  property  on  which  the  sound  value  and  the  loss  or  dam- 
age is  to  be  determined  is  as  follows,  to-wit: 

"W.  W.  Van  Winkle,  on  his  undivided  one-half  interest  in  the 
two  and  and  three  Btory  brick,  slate  and  metal  roof  building, 
known  as  Academy  of  Music  occupied  on  first  fioor  for  mercan- 
tile purposes ;  one  room  on  third  floor  occupied  by  tenants  as  pri- 
vate club  or  lodge  room ;  one  room  on  second  floor  as  club  room 
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by  tenants,  residue  of  building  occupied  by  owners  as  public  hrJ I, 
dressing  rooms,  ticket  office  and  manager's  office  for  same  sit- 
uate on  the  northwest  side  of  Juliana  Street,  between  Fifth  and 
Sixth  Streets  in  Parkersburg,  West  Va. 

"It  is  further  expressly  understood  and  agreed  that  in  deter- 
mining the  sound  value  and  the  loss  or  damage  upon  the  prop- 
erty, hereinbefore  mentioned,  the  said  appraisers  are  to  make  an 
estimate  of  the  actual  cash  cost  of  replacing  or  repairing  the 
same,  or  the  actual  cash  value  thereof,  at  and  immediately  pre- 
ceding the  time  of  the  fire;  and  in  case  of  depreciation  of  the 
property  from  use,  age,  condition,  location  or  otherwise,  a 
proper  deduction  shall  be  made  therefor. 

*ln  Witness  Whereof,  we  have  hereunto  set  our  hands,  at 
Parkersburg,  W.  Va.,  this  3rd  day  of  January,  1896.  W.  W. 
Van  Winkle.  S.  T.  Carter  for  Westchester  Fire  Insurance  Co.  of 
New  York.  E.  E.  Cole  for  Continental  Insurance  Co.,  of  New 
York.^' 

The  said  appraisers  mentioned  in  the  aprreement  were  duly 
sworn  on  the  6th  day  of  January,  1896,  to  "act  with  strict  im- 
partiality in  making  an  appraisement  and  estimate  of  the  sound 
value  and  the  loss  and  damages  upon  the  property  hereinbefore 
mentioned  in  accordance  with  the  foregoing  appointment,  and 
that  we  will  make  a  true,  just  and  conscientious  award  of  the 
same  according  to  the  best  of  our  knowledge,  skill  and  judg- 
ment. We  are  not  related  to  the  assured,  either  as  creditor  or 
otherwise  and  are  not  interested  in  said  property  or  the  insur- 
ance thereon.  [Signed]  Stephen  Davidson,  George  Hodcrden, 
Appraisers.''*  The  said  appraisers  then  selected  as  umpire  M.  F. 
Geisey  of  Wheeling,  to  settle  matters  of  difference  between 
them  in  said  appraisement.  On  the  14th  of  January,  1896,  at 
the  request  of  appraiser  Davidson,  and  with  the  consent  of 
George  Hodgden,  C.  T.  Hickman  of  Clarksburg,  W.  Va.,  was 
substituted  for  said  Geisey  as  umpire  and  on  the  15th  day  of 
January  said  Hickman  accepted  the  appointment  of  umpire  and 
took  the  oath,  to  act  with  strict  impartiality  in  all  matters  of 
difference  onlv  that  should  be  submitted  to  him  in  connection 
with  his  appointment,  and  that  he  would  give  a  true,  just  and 
consciencious  award  according  to  the  best  of  his  knowledge, 
skill  and  Judgment,  and  that  he  was  not  related  to  any  of  the 
parties  to  the  agreement,  nor  interested  as  a  creditor  or  other- 
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wise  in  the  property  or  insurance.  After  having  discharged 
their  duties  under  said  agreement  and  appointment  the  said 
appraisers  and  umpire  made  the  following  award: 

"To  the  parties  interested:    We  have  carefully  examined  the 

premises  and  remains  of  the  property  hereinbefore  specified,  in 

-accordance  with  the  foregoing  appointment,  and  have  determin- 

*ei  the  sound  value  to  be  Twelve  Thousand  Dollars,  and  the  loss 

-and  damage  as  a  whole  to  be  Six  Thousand  twenty-nine  and  84- 

100  Dollars.     Witness  our  hands  this  15th  dav  of  Januarv, 

189G.     St<?phen  Davidson,  Geo.  Hodgden,  Appraisers.     C.  L. 

./flick man,  T'mpire." 

At  the  Jun(j  rules,  180(),  W.  W.  A^anWinkle  filed  in  the 
'  clerk's  office  of  the  circuit  court  of  Wood  County,  his  bill  in 
chancery  against  the  said  insurance  companies,  George  Hodg- 
den, Stephen  Davidson  and  C.  L.  Hickman,  charging  that  the 
^aid  award  was  void  and  should  be  set  aside  by  reason  of  mis- 
'Conduct  of  the  appraisers  and  by  reason  of  mistakes  set  forth  in 
the  bill,  because  of  miscalculations  therein  and  omissions  of 
property  that  should  have  been  included,  by  calculations  of 
short  quantities  when  true  quantities  should  have  been  in- 
serted, for  unfairness  and  injustice,  and  praying  that  if  the 
•  court  could  not  revise  the  award  that  it  should  be  set  aside  and 
rendered  null  and  void,  and  that  the  court  would  decree  plain- 
tiflf  entitlefl  to  the  full  amount  of  the  policies  and  that  the  court 
decree  the  $2,000  against  each  of  said  companies  with  interest 
from  the  second  day  of  March,  1896,  and  that  the  said  several 
parties  mentioned  be  made  parties  to  the  bill  and  be  required  to 
answer  the  same  under  oath,  and  for  general  relief. 

The  said  defendant  companies,  on  the  20th  of  July,  filed  their 
joint  demurrer  to  the  plaintiffs  bill,  in  which  the  plaintiff 
joined  and  afterwards  on  the  8th  of  August,  1896,  the  demur- 
rer was  overruled  by  the  court  and  leave  granted  defendants  to 
file  their  answer,  and  on  the  7th  day  of  September,  the  said  de- 
fendant companies  filed  their  joint  and  separate  answer  in  which 
they  denied  the  material  allegations  of  the  bill.  Depositions 
were  taken  and  filed  in  the  cause  and  on  the  5th  day  of  Febru- 
ary, 1903,  the  cause  was  heard  on  the  process  duly  executed  and 
the  orders  and  proceedings  had  in  the  cause,  the  said  answer 
and  general  replication  and  the  bill  taken  for  confessed,  and 
set  for  hearing  at  the  rules  as  to  the  other  defendants  except 
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Hodgden  and  upon  the  depositions  taken  on  behalf  of  the  par- 
ties respectively,  on  the  orders  and  decrees  theretofore  made 
and  the  papers  formerly  read,  and  the  court  being  of  opinion 
that  the  award  comphined  of  in  plaintiff's  bill  was  unfair,  un- 
just and  improper,  and  that  the  same  should  be  set  aside  as  a 
fraud  on  tht-  rights  of  plaintiff  and  decreed  that  the  award 
dated  the  15th  of  January  and  purporting  to  award  to  plain- 
tiff the  sum  of  $3,010.42  be  vacated,  annulled  and  set  aside  and 
held  as  null  and  void,  and  decreed  that  each  of  said  insurance 
companies  pay  to  the  plaintiff  $2,826,  being  the  amount   of 
$2,000  with  interest  thereon  from  the  2nd  day  of  March,  1896, 
until  the  date  of  the  decree,  with  interest  on  each  of  said  sums 
from  the  date  of  the  decree  imtil  paid,  and  awarded  execution 
against  each  of  said  defendant  companies  for  the  amounts  re- 
fipectively,  each  execution  to  include  one-half  the  costs  of  the 
decree.    From  which  decree  the  defendant  companies  appealed. 
The  first  assignment  of  error  is  the  overruling  of  the  demur- 
rer to  plaintiff's  bill.     The  court  is  of  opinion  that  the  allega- 
tions of  the  bill  are  sufficient  and  that  tlio  demurrer  was  prop- 
erly nvorrnled,  and  in  view  of  the  circumstances  and  facts  in 
the  case  the  Court  deems  it  unnecessarv  to  discuss  the  demurrer. 
Appellants  say  the  decree  is  contrary  to  the  law  and  the  evidence 
in  the  case,  and  that  if  the  evidence  shows  any  error  whatever, 
in  the  award,  it  was  a  mere  error  of  judgment,  without  fraud  or 
mutual  mistake,  and  such  error  is  not  sufficient  to  overthrow  the 
award;    that  the  decree  erroneously  substituted  the  judgment 
of  Stephen  Davidson  and  II.  M.  Patton,  an  architect,  for  the 
judgment  of  the  said  Stephen  Davidson,  George  Hodgden  and 
C.  T.  Hickman,  acting  as  sworn  appraisers  and  umpire,  respec- 
tively.    "This  is  simply  to  overthrow  an  award  of  appraisers 
duly  selected  by  both  parties,  and  sworn  to  impartially  perform 
their  duties,  because  an  award  of  two  individuals  of  ex  parte 
selection,  and  not  sworn,  is  inconsistent  or  in  conflict  with  it;'' 
and  that  if  the  award  of  the  appraisers  should  be  set  aside  for 
anv  good  reason  shown  there  is  no  evidence  on  which  to  predi- 
cate a  decree  for  the  full  amount  of  the  policies  in  each  com- 
pany and  that  it  was  error  to  enter  such  decree. 

The  principal  grounds  relied  on  by  the  plaintiff's  counsel  in 
his  brief,  as  well  as  oral  argument  for  setting  aside  the  award  is 
the  want  of  notice  of  the  meetings  of  the  appraisers  and  an 
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opportunity  to  be  present  and  present  his  evidence.     There  is 
no  allegation  in  tlio  bill  nor  complaint  therein  that  he  had  no 
notice  of  such  meeting.    There  is  an  allegation  in  the  bill  that 
plaintiff  "wad  not  called  upon  nor  was  he  present,  although  he 
had  expressed  a  desire  to  Mr.  Davidson  to  present  papers  and  to 
offer  evidence  as  to  certain  facts  as  before  stated."    He  further 
alleges  "Tliat  he  was  not  present  at  any  of  the  sessions  of  the 
§aid  appraisers,  r.or  wrien  they  were  holding  their  >vs=sion«  with 
the  so-called  or  supposed  umpire,  that  he  had  requested  throii«rh 
Stephen  Davidpon,  one  of  the  appraisers,  that  inasmuch  as  the 
entire  inside  of  the  greater  and  most  valuable  portion  of  the 
building  had  burned  out,  and  that  the  facts  and  circumstances 
connected  therewith  as  to  material,  construction,  cost  anil  con- 
dition was  a  matter  of  evidence  and  coidd  not  be  determined,  seen 
nor  known  except  from  evidence,  as  to  what  existeil  tht  re  before 
the  fire  and  which  had  been  entirely  consumed,  inclusive  of  the 
roof  down  to  tbo  «(>c()nd  and  first  floors,  that  before  llie  arbitnit- 
ors  concluded,  your  orator  would  like  to  present  bills,  accounts, 
plans,  specifications  and  other  evidence,  if  necessary,  to  infonii 
the  appraisers  of  the  character,  material  and  quality  of  the 
construction  and  the  property  that  was  consumed  in  said  fire 
and  being  a  part  and  parcel  of  said  building;    and  the  said 
Davidson  who  had  made  out  the  detail  statement  of  loss  which 
accompanied  said  proofs  of  loss  and  which  fact  was  known  to 
said  c^n^ panics  before  tlie  agreement  was  made,  did  com^  to 
your  orator  and  get  some  accounts,  but  very  few,  but  notwitth- 
etanding  he  took  such  accounts  your  orator  is  informed  and 
believes  that  the  said  George  Hodgden  refused  to  consider  the 
same  or  to  be  informed  or  advised  bv  what  thev  contained,  an-l 
alpo     ll:e     said    umpire,     as     your    orator    i«    informed     iii\<\ 
believes,  refused  to  consider  them,  and  also  refused  to  hear  anv 
evidence  of  any  kind  on  the  part  of  your  orator,  daimincr  that 
this  was  an  appraisement  in  which  it  was  not  necessary  to  hoar 
evidence   but    they    were   to   form   their   opinion    independent 
thereof  from  a  view  of  the  premises,  for  which  your  orator 
claims  they  could  at  most  merely  theorize  and  speculate  as  to 
many  parts  and  portions  of  the  building,  construction  and  deco- 
ration and  other  details,  where  the  subject  itself  had  been  en- 
tirely consumed  by  fire."     Stephen  Davidson  was  the  builder 
who  made  out  the  proof  of  loss  for  the  plaintiff  after  the  fire 
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find  was  chosen  by  plaintiff  as  one  of  the  appraisers  and  who 
also  had  suggested  the  name  of  C.  L.  Hickman  for  umpire,  to 
be  substituted  for  Mr.  Geisey  of  Wheeling.  Mr.  Davidson,  a 
witness  for  plaintiff,  testifies  that  the  appraisers  had  the  plans 
and  specifications  which  he  says  "were  very  explicit  and  plain, 
by  elevation  and  floor  plans  and  sections  and  cross  sections  fco 
that  they  amply  showed  every  part  of  the  building.'*  He  stated 
that  at  two  or  three  times  he  got  bills  from  the  plaintiff;  that 
he  had  the  bills  for  decorations,  painting  and  some  lumber 
bills;  they  were  not  all  that  plaintiff  said  he  had;  that  th*? 
plaintiff  said  he  had  other  papers  that  he  desired  to  present  a< 
•evidence  showing  the  entire  construction  of  the  building  in  de- 
tail; tliat  witness  pre«?cnted  plaintiff's  request  to  the  appraisers 
and  told  them  that  he  wanted  to  be  heard  before  the  apprai:;'?- 
ment  was  closed.  Although  plaintiff  knew  of  the  meetings  and 
that  the  appraisers  were  in  session  and  he  presented  through 
Mr.  Davidson,  one  of  the  appraisers,  some  papers  and  bills,  yet 
he  did  not  present  himself  nor  make  known  to  them  what  par- 
ticular evidence  he  desired  to  present.  Plaintiff  relies  very 
Ftrongly  on  the  case  of  Coons  v.  Coons  (Va.)  28  S.  E.  885.  That 

was  a  case  where  it  was  specifically  alleged  that  the  umpire  or 
third  arbitrator,  without  giving  any  notice  to  plaintiff,  and 
without  his  knowledge  or  consent  and  without  hearing  any  evi- 
dence, made  up  his  award  solely  and  exclusively  upon  statements 
the  two  arbitrators  made  in  the  absence  and  without  the  knowl- 
edge of  the  plaintiff.  This  cannot  apply  to  the  case  at  bar, 
when  there  is  no  complaint  in  the  bill,  whatever,  for  want  of 
notice  of  any  of  the  meetings  of  the  arbitrators,  with  or  without 
the  presence  of  the  umpire.  It  appears  that  the  proofs  of  loss 
were  made  up  in  the  first  instance  for  the  plaintiff  by  Davidson 
from  the  plans  and  specifications  of  the  building,  and  the  same 
which  the  arbitrators  had  before  them  in  making  up  their  award. 
Appellee  also  relies  upon  the  case  of  McCormich  v.  Blackford,  4, 
Grat.  133.  That  was  a  cai»e  where  the  arbitrators  had  adjourn- 
ed to  enable  the  parties  to  take  the  testimony  of  a  particular 
witness.  Before  they  were  to  meet  again  one  of  the  parties 
wrote  to  one  of  the  arbitrators  requesting  them  to  meet  at  a 
time  specified ;  stating  that  he  wished  to  be  present,  and  that  he 
had  prpers  which  would  throw  light  upon  the  subject.  The  dep- 
ositioi!  of  ihc  witness  for  whose  testimony  the  adjournment  was 
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had  having  been  taken  the  arbitrators,  a':  the  request  of  one  of 
the  parties  met,  and  made  their  award  in  the  absence  of  the 
party  who  had  written  expressing  a  wish  to  be  present,   and 
without  any  notice  to  him,  and  before  Ihe  time  he  had  specified. 
This  was  held  to  be  misbehavior  in  the  arbitrators.    That  could 
hardly  be  authority  in  this  case,  where  the  party  had  full  knowl- 
edge of  the  meetings,  and  did  not  ask  to  be  present,  nor  did  he 
ask  to  present  any  particular  or  spe-jific  evidence,  which  he  had 
an  opportunity  to  do  if  he  had  seen  proper  to  be  present  at  the 
meeting  of  the  arbitrators.     So  in  the  case  of  HaJstead  v.  Sea- 
man,  82  X.  Y.  27 ;   37  Am.  B.  page  536.    In  that  case  the  par- 
ties entered  into  an  agreement  for  an  arbitration  to  be  **con- 
ducted  and  decided  upon  the  principle  of  fair  and  honorable 
'dealing  between  man  and  man."     On  the  hearing  the  parties 
presented  written  statements  and  were  heard.     Plaintiff  on  the 
second  and  third  meetings  of  the  arbitrators  offered  to  produce 
witnesses,  Sheldon  and  Brown,  to  contradict  the  written  state- 
ments  made   by   the  opposite  party  but  the  majority  of  the 
arbitrators  declined  to  allow  it  on  the  ground  that  it  was  pro- 
hibited jv  the  submission.    The  lower  court  sustained  the  award- 
See  of?'  How.  Pr.  415.     But  the  same  was  reversed  bv  the  Court 
of  Appaals,  as  cited  above.     If  plaintiff  in  case  at  bar  had  ap- 
peared ana  offered  any  definite  testimony  or  evidence  proper  to 
be  introduced  and  had  been  denied  the  privilege  of  being  heard, 
this  iiithority  would  hn  applicable  to  his  case ;  but  this  he  failed 
to  do,  and  contented  himself  by  sending  by  Davidson  pa]'>ers  and 
bills  when  called  on  for  them,  but  did  not  appr^ar  in  person  or 
bv  counsel  to  offer  dociimcntarv  or  other  evidence.  althou<rh  he 
knew  the  arbitrators  were  in  session,  passing  upon  hi^  rights, 
pursuant  to  his  agreement  submitting  same  to  them.     Plaintiff 
Van   Winkle,   states   in   liis   testimony  that   he  told    Hodgden 
in  the  presence  of  Mr.  Davidson,  that  when  they  made  their  ex- 
amination before  closing  any  appraisement  he  desired  to  intro- 
duce evidence  as  to  certain  material  and  general  matters  as  to 
euch  loss.    At  the  time  or  shortly  after  there  were  placed  in  the 
hands  of  tlie  appraisers,  the  plans  of  said  building  together  with 
the  specifications  under  which  the  building  was  originally  erec- 
ted ;  that  during  the  time  that  they  were  in  session  as  apprais- 
ers Mr.  Davidson  came  to  him  and  wanted  some  bills  which  he 
gave  him.    They  were  bills  for  the  decorations  of  the  walls  and 
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the  bill  of  the  Parkersburg  Mill  Company,  for  the  lumber  that 
had  gone  into  the  building,  and  they  were  returned  to  him  after- 
wards with  the  statement  that  the  other  appraisers  had  refused 
to  look  at  them;  that  Davidson  came  to  his  office  several  times 
and  requested  papers  which  he  did  not  then  recall,  outside  of 
the  bills  mentioned ;  that  Jie  called  his  attention  several  time& 
that  when  they  were  ready  he  wanted  to  insist  upon  his  right  to 
introduce  testimony  as  to  what  had  been  destroyed,  a  great  por- 
tion of  which  had  been  entirely  consumed;  that  he  was  never 
permitted  to  introduce  any  such  testimony,  but  upon  the  con- 
trary was  very  much  surprised  to  receive  from  Mr.  Davidson  a 
purported  copy  of  the  appraisement  accompanied  by  the  state- 
ment that  they  did  not  hear  any  testimony  and  did  not  think  it 
necessary.  On  cross  examination  he  was  asked  to  produce  the 
bills  for  examination  that  he  had  desired  to  lay  before  the  ap- 
praisers. He  produced  two  large  packages  of  bills  marked  on 
the  back  "Accdemy  of  Music,  Proprietary  Vouchers,  1882  to 
1889,  Package  numbei  1,  Package  number  2/'  and  stated  they 
extended  over  the  period  indicated.  When  asked  what  ones  of 
the  bills  he  desired  to  produce  before  the  appraisers  he  said  he 
did  not  know  of  any  particular  bill,  he  was  going  to  use  the 
package  as  the  case  required,  if  the  evidence  had  been  admitted  ; 
that  there  were  a  great  many  of  those  bills  that  were  pertinent 
on  the  question  of  price  and  material  but  that  he  had  not 
picked  out  any  of  the  bills  which  he  desired  to  submit ;  that  he 
had  given  to  Mr.  Davidson  the  bills  for  lumber  and  the  bills  in 
relation  to  decoration;  that  Mr.  Davidson  had  come  and  asked 
for  them.  He  wanted  to  take  them  where  the  appraisers  were  in 
session.  He  also  produced  the  plans  and  specifications  which 
were  the  same  that  the  appraisers  had  at  the  time  they  made 
the  appraisement.  It  was  clearly  the  duty  of  plaintiff  when  he 
knew  the  appraisers  were  in  session,  considering  the  matters 
submitted  to  them,  to  lay  his  evidence  before  them  and  offer 
Bnch  oral  .testimony  as  he  might  deem  proper  to  assist  the 
6rbitrators  to  arrive  at  a  just  conclusion,  and  it  was  not  the 
duty  of  the  arbitrators  to  send  to  plaintiff  from  time  to  time  for 
such  evidence  as  he  might  desire  to  submit.  Hodgden,  one  of 
the  appraisers,  testified  that  he  never  heard  of  any  request  made 
by  the  plaintiff  to  be  present  at  the  session  of  the  appraisers. 
When  asked  "Were  any  bills  or  accounts  or  plans  and  specifica- 
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tions  presented  by  Mr.  VanWinkle  to  the  appraisers  that  you 
refused  to  consider  ?"  A.  "No,  sir ;  nothing,  only  Mr.  Darid 
son  wanted  me  to  take  a  lot  of  bills  for  lumber,  and  I  said,  that, 
I  wouW  not  do,  because  when  I  see  a  piece  of  work  right  be- 
fore my  eyes,  I  would  not  think  for  a  moment  to  have  some  one 
else  to  come  :ind  tell  me  what  that  was  worth.  I  would  not 
consider  myself  a  competent  appraiser.  Some  painting,  paper- 
ing and  decorations  that  were  destroyed,  I  did  consider  the 
bills  for  them."  Mr.  Hickman,  the  umpire,  testifies  that  there 
was  some  little  difference  between  the  appraisers  as  to  the 
valrio  of  the  painting,  papering  and  decorations — i?cmething  on 
that  line — and  that  Mr.  Davidson  went  out  somewhere  and  got 
a  bill  for  papering,  and  brought  it  in,  and  what  arrangement 
there  was  made  between  the  appraisers  he  did  not  know.  It  was 
not  reicrred  to  him  any  more.  He  states  that  he  heard  no  effort 
io  present  any  other  papers  that  were  refused  by  the  appraisers 
^r  by  witness  and  Mr.  Hodgden;  that  he  would  have  no  right 
to  refuse  any  papers  offered.  He  stated  that  Mr.  Davidson  and 
Jfr.  Hodgilcn  participated  in  the  calculations  and  measure- 
ments and  that  he  never  heard  or  seen  anything  of  Mr.  David- 
son being  excluded  from  such  participation;  that  witness  had 
had  no  meetings  with  Hodgden  at  which  Mr.  Davidson  was 
not  present  or  with  Davidson  when  Hodgden  was  not  present. 
Mr.  Davidson  was  asked  what  items  he  and  Hodgden  disagreed 
upon  in  making  their  calculations.  He  said,  "Well,  we  disa- 
greed about  the  brick  work;  I  did  not  think  he  was  counting 
brick  enough;  we  disagreed  in  regard  to  the  galvanized  iron 
work:  we  disagreed  in  regard  to  the  papering,  and  decorating; 
we  dipagrred  in  regard  to  the  stone  work  and  I  believe  in  the 
painting;"  and  does  not  remember  whether  these  were  all,  thev 
might  have  been  and  might  not;  that  when  they  disagreed  and 
submitted  their  disagroement  to  Hickman  he  ahvays  agreed 
with  Hodgden.  Hodgden  testified  when  asked  about  what 
items  he  and  Davidson  disagreed,  that  the  brick  work  was  the 
main  item  and  he  thinks  the  galvanized  iron  was  another,  and 
he  thinks  painting  too,  but  that  he  remembered  the  brick  and 
galvanized  cornice  distinctly.  And  on  cross  examination  Hodg- 
den was  asked  to  specify  particularly  on  what  articles  of  ap- 
praisomenc  or  materials  he  and  Davidson  disagreed  and  were 
submitted  to  the  umpire.  His  answer  was,  "One  of  them  was  flie 
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brick  work;  that  I  know  very  positive,  and  the  galvanized  iron; 
I  can^t  recall  any  other  that  we  had  very  much  difference  re- 
garding:.    It  all  went  along  smoothly;  these  two  items  was  the 
onlv  two  we  had  any  difference  in  at  all ;  possibly,  there  might 
have  been  a  little  difference  in  the  painting,  I  think  he  brought 
your  bills  over  about  Ihis  papering  and  painting.    There  was  a 
talk  among  all  of  us  together  about  the  papering  and  painting. 
I  have  an  idea  that  we  used  vour  bills.    I  said  it  was  not  out  of 
the  wav  very  much.     1  had  no  word  with  ifr.  Davidson  at  no 
time;    shook  hands  and  laughed  and  I  supposed  that  was  the 
end  of  it.''    Hickman,  the  umpire,  testified  that  Mr.  Hodgden. 
Mr.  I>avidson  and  himself,  went  to  the  building.    There  seemed 
to  be  a  difference  between  the  appraisers  as  to  a  few — two  or 
three,  or  four  different  points.    '^I  don't  just  remember  or  recol- 
jcct.  pxeept  probably  ihree  I  can  recall  verv  distinctly."    There 
-were  two  pieces  in  the  brick  wall — probably  three  places — they 
could  not  agree  as  to  where  the  wall  should  come  down  to,  and 
another   difference  I    remember  of  passing  on   was  as  to  the 
value  of  the  galvanized  iron  cornice  and  another  as  to  the  value 
of  square  feet  of  the  stone  coping.'*     He  states  that  the  two 
appraisers  pointed  out  the  difference  that  they  desired  him  to 
sf'tile.     "On  the  building  they  spoke  as  to  where  the  pressed 
"bHck  front  should  come  down  to  and  also  the  common  brick  at 
the  rear  of  the  buildinsr.     I  think  tliere  were  two  places  on  the 
r^ar  of  the  building  that  was  cracked  over  the  window  and  an- 
other place  near  the  rear  on  the  right  hand  wall  as  you  stand  in 
front  of  the  building,  that  was  in  dispute  as  to  where  they 
shoul.l  come  down  to  to  be  rebuilt  to  make  it  good.     That  the 
mntter  of  price  of  stone  coping  item  was  taken  up  when  they 
-were  in  the  building  or  on  the  building,  but  the  matter  of  gal- 
vanized iron  cornice  was  taken  up  at  the  office;  the  number  of 
feet  was  talked  of  between  the  two  gentlemen,  Mr.  Davidson  and 
Mr.  Hodgden.    I  remember  of  taking  a  catalogue  and  selecting 
«  cornice  of  about  the  same  make  as  the  old  and  deducting  the 
discount  on  it  and  fixed  the  value  at  that.    That  was  what  we 
done  in  the  office.''    With  reference  to  the  difference  as  to  the 
walls,  he  was  asked  what  examination  was  made  by  him,  when 
he  «t*»ted  :    "Well,  I  went  up  through  the  building,  and  looked  at 
the  building  out  through  the  windows,  and  examined  the  na- 
ture of  the  crack  in  the  rear  wall,  and  then,  we  went  down  on 
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the  ground  and  around  the  building  and  looked  from  the 
ground  up^  and  looked  also  in  front,  and  I  fixed  the  places  as 
to  where  i  considered  it  right  the  walls  should  come  down  to; 
and  as  to  tlie  number  of  brick  and  the  value  of  the  same,  to 
leplaee  tlie  aame,  I  made  no  estimate.  The  figuring  was  done 
by  the  appra-fccrs/'  In  Fluharty  v.  Beatitj,  22  \V.  Va.  098, 
(syl.  pt.  6),  it  is  held:  "If  the  arbitrators  unreasonably  refuse 
to  hear  competent  witnesses  offered  by  either  party  this  is  such 
gross  misconduct  as  to  vitiate  the  award.'^  It  is  not  contended 
in  case  at  bar  that  plaintiff  offered  any  particular  evidence  to 
the  arbitrators  which  was  rejected  or  that  he  appeared  befor* 
them  to  ask  to  offer  evidence.  It  is  only  shown  that  he  told  one 
of  th(^  arbitraicrs  that  he  had  bills,  etc.,  that  he  wishc"!  to  lay 
before  them,  but  did  not  say  what  they  were,  and  in  his  deposi- 
tion states  that  he  did  not  know  what  particular  bills,  but  he 
only  expected  to  offer  them  as  occasion  might  require.  He  offer- 
ed nothing  that  was  rejected.  It  is  shown  by  the  testimony 
that  the  bills  he  placed  in  the  hands  of  Davidson  were  consid- 
ered. In  Stemmer  v.  Insurance  Compcmy,  33  Or.  G5,  (syl.  pi 
8),  it  is  held:  "While  it  is  a  general  rule  that  if  appraisers  ex- 
clude material  testimony  it  will  be  fatal  to  the  award,  it  is  also 
true  that  tes?timony  rii?st  be  offered  before  it  can  be  rejected; 
so  that,  where  the  insured  only  announces  that  he  was  willing 
to  produce  witnesses  on  a  certain  point,  without  actually  offering 
them,  it  can  not  be  said  that  the  arbitrators  rejected  pertinent 
testimony."  This  is  about  the  case  here.  The  plaintiff,  with- 
out gcinff  before  the  j^.rbitrators  or  in  any  way  prf^enting  the- 
evidence  which  he  said  he  had  and  wanted  considered  simply 
intimated  to  one  of  the  appraisers  that  he  had  evidence  which 
he  desired  them  to  consider,  but  never  offered  it,  and  certainly 
he  cannot  contend  that  he  had  no  opportunity  to  offer  it.  It  is 
alloTod  in  th?  bill  and  attempted  to  be  proven  that  the  ap- 
praiser, George  Hodgden,  was  incompetent  because  of  partiality; 
that  he  himself,  had  asserted  that  he  was  the  appraiser  in  the 
interest  of  the  insurance  companies,  and  that  his  conduct  was 
such  as  to  indicate  that  he  considered  himself,  and  was  acting 
as  the  agent  of  said  companies  rather  than  a  disinterested,  un- 
pr.^jurliood,  irMPartial  appraiser,  and  that  his  efforts  were  to 
minimize  the  loss  and  damages  in  as  far  as  he  possibly  could 
and  at  the  same  time  pretending  to  be  fair  and  impartial,  and 
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that  his  treatment  of  his  co-appraiser,  after  the  umpire  waa 
present  was  to  treat  him  with  discourtesy  and  not  consult  him 
in  any  way  and  that  he  and  the  umpire  attempted  to  make  such 
appraisement  independently  of  the  said  appraiser,  Davidson, 
and  by  ignoring  him,  practically  substituting  the  said  umpire 
who  was  not  in  any  sense  an  appraiser  and  could  only  pass  upon 
matters  of  disagreement  between  the  two,  in  place  and  stead 
of  said  Davidson;   that  the  said  appraisers  were  considering  in 
the  office  of  the  agents  of  said  insurance  companies  in  the  City 
of  ParkersbuTg,  and  that  the  agents  were  a  part  of  the  time 
present.     Davidson  in  his  testimony  for  plaintiff  was  asked 
what  Hodgden  said  to  him  or  in  his  presence  relative  to  his 
buRiness  as  appraiser  of  Josses,  and  for  whom.     A.     "Well,  of 
course,  he  represented  that  he  was  here  for  the  insurance  com- 
panies and  was  working  for  them.    I  do  not  know  that  he  said 
that  wan  his  business  alone.     1  don't  remember  that  he  said 
anything  about  having  been  engaged  in  that  business  generally 
but  he  spoke  several  times  of  having  been  employed  for  that 
buriines.? "    Did  not  remember  the  language  he  used  and  did  not 
remefi»l)er  of  honring  him  snv  anything  about  having  peen  th<* 
proofs  of  loss  in  the  case ;  but  witness's  impression  was  that  he 
had  peon  them.     Davidson  states  that  when  Mr.  TFodgden  first 
came  to  Parkersburg  witness  was  sick  and  could  not  attend  to 
the  biisinrs=s  and  llod'^den  returned  to  Pittsburg  and  when  he 
returned  the  s^'t^ond  time  he  told    Hodsfdon  that  he  couldn't 
woik  with  Mr.  Oeisoy,  who  had  been  chosen  umpire,  for  tho 
reason  that  he  believed  he  was  an  expert,  following  that  busi- 
ness ;  that  he  thought  he  got  this  idea  largely  from  Hodgden's 
conversation  on  the  previous  visit;    that  Mr.  VanWinkle  came 
to  his  house  and  he  told  him  he  could  not  work  with  that  man 
and  that  Hodgden  and  he  were  going  to  disagree,  and  that  he 
was  not  ^^illinsr  to  submit  to  Mr.  Geisov  and  told  him  he  could 
not  serve  with  Geij^cv  and  wanted  some  one  entirelv  disinterer^ted 
ard  who  had  not  been  posted ;  that  Hodgden  had  intimated  to 
him  that  he  had  seen  and  had  a  conversation  with  Geisey ;  did 
not  say  so,  in  just  so  many  words,  but  led  him  to  believe  in  his 
conversation,  and  in  making  the  calculations,  the  first  thing  that 
Mr.  O'isey  would  agi'c*e  with  him ;  that  Hodgden  said  he  did 
not  expect  to  consider  the  walls;  that  he  was  going  to  finish  the 
balance  and  leave  that  to  the  umpire.    That  was  fir«t  mention- 
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od  w'lwn  they  wont  Ic  the  notary's  office.  They  talked  there 
for  a  while  about  Mr.  Geisey  and  about  the  walls,  and  a  question 
came  up  about  the  walls  while  they  sat  there  and  he  made  the 
remark  that  he  would  not  consider  them  anyhow;  that  he  would 
go  home  and  submit  that  matter  to  the  umpire.  Q.  'TTou  stated 
beforo  that  you  and  Mr.  Hodgden  after  that,  on  the  same  day 
went  up  and  examined  the  building  and  the  walls  and  you 
could  not  agree  as  to  the  loss."  A.  "Well,  we  did  not  try  to 
agree.  I  found  tliat  his  opinion  was  different  from  mine  in 
regard  to  ^hem  and  we  went  on  with  the  other  work." 

Mr.  Hodgden  in  his  testimony  flatly  denies  that  he  inti- 
matc^d  to  Mr.  Davidson  that  he  had  seen  Mr.  Geisi'v  and  had  a 
con'/crsation  with  hiin,  and  states  that  he  never  met  Mr.  Geisey 
and  never  talked  with  him  on  this  business  and  he  also  denies 
that  he  ever  said  that  he  did  not  expect  to  consider  the  walls. 
That  he  was  going  to  leave  that  to  the  umpire,  and  further  stated 
that  he  had  tried  to  make  the  loss  as  impartial  as  it  was  possi- 
ble to  do  and  tried  to  fix  the  value  that  was  right  between  man 
and  man,  that  was  his  purpose;  that  he  never  asserted  himself 
to  be  an  appraiser  in  the  interest  of  the  insurance  companies  and 
did  not  attempt  to  minimize  the  loss  and  would  have  been  glad 
to  have  come  down  and  repaired  the  job  for  the  money  fixed  by 
the  award.  He  stated  that  Mr.  Davidson  assisted  in  making 
every  item  on  that  award,  was  there  when  made  and  talked  it 
ovpv  it<  m  1)\  item;  that  the  calculations  v/erc  not  made  by  Hick- 
man and  himself,  but  by  Mr.  Davidson  when  they  were  figuring 
together,  and  when  a  difference  came  they  submitted  to  the 
umpire;  that  he  and  the  umpire  did  not  treat  Mr.  Davidson 
with  discourtesy  and  did  not  have  an  unpleasant  word  from  the 
time  they  began  until  they  got  through.  He  further  testified,  on 
cross  examination,  that  he  never  saw  the  proofs  of  loss  in  the 
case  nor  any  part  of  them ;  that  they  were  never  shown  to  him 
and  that  thev  would  not  have  influenced  him  any  way;  that  his 
business  was  builder  and  architect  in  Pittsburg  for  about  thirty 
years,  and  was  also  engaged  in  the  steam  heating  business :  that 
he  had  acted  as  appraiser,  many  times,  of  buildings  and  had 
repaired  many  of  them ;  that  he  had  acted  as  appraiser  on  both 
sides,  acting  m^ny  times  for  the  owners  of  buildings,  but  pre- 
sumed he  had  acted  oftener  for  insurance  companies  than  for 
owners.     The  most  of  his  services  as  such  appraiser  had  been 
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rendered  in  Pittsburg  though  he  had  served  around  in  many 
places;  that  he  had  never  made  appraisements  on  behalf  of  the 
defendant  companies;  that  he  had  made  appraisements  for  Mr. 
Cole,  who  was  the  agent  of  one  of  the  defendants.  The  fact  that 
Hodgden  was  an  experienced  appraiser  by  no  means  disquali- 
fied hi  in  in  ^tcmmw  v.  Insurance  Co.,  supra ,  it  is  held :  "The 
prior  service  of  an  arbitrator  in  a  similar  capacity  does  not  ren- 
der him  incompclcnt,  or  invalidate  an  award,  in  which  he  joined  *■ 
in  the  absence  of  evidence  showing  that  he  was  prejudiced.^' 
The  plaintiif  employed  W.  H.  Patton,  an  architect,  of  Belpre, 
Ohio,  together  with  said  Davidson  to  make  an  estimate  and  cal- 
culation of  the  loss  of  the  building  after  the  rendering  of  the 
award  and  they  estimated  the  whole  loss  to  be  $8,013.25. 

Mr.  Patton  testifies  that  he  and  Davidson  made  their  "meas- 
urements from  the  original  plans  and  specifications  of  the  old 
Academy  of  !Music  and  from  personal  visits  to  the  building,'' 
and  he  was  satisfied  that  the  statement  made  from  the  measure- 
ments and  the  visits  to  the  building  and  careful  examination  of 
the  plans  and  specifications,  was  practically  correct;  that  they 
were  furnished  with  the  memorandum  of  items  of  details  that  it 
wa?  claiiTKHl  wore  used  by  the  appmif^crs  and  which  they  had  a 
part  of  the  time  when  they  were  making  the  calculations;  that 
they  had  calculated  the  cost  of  restoring  the  walls  on  the  meas- 
urements that  they  had  made  and  the  difference  between  the  ag- 
gregrito  found  by  ilior.i  and  the  aggregate  in  the  appraisers'  de- 
tail to  be  $S37.15.  It  is  alleged  in  the  bill  in  relation  to  the  re- 
pair:*  of  the  brick  walls  in  which  there  was  the  rrrontost  difference 
between  the  estimates  made  by  the  award  and  the  subsequent 
one  made  by  Patton  and  Davidson,  that  the  appraisers  did  not 
ui?e  earo  and  proper  inspection  to  ascertain  nor  saw  with  any 
certainty  the  amount  of  brick  walls  that  was  to  come  down  nor 
the  estimate  of  the  injuries  thereto  in  as  much  as  there  was  no 
way  for  them  without  getting  on  a  ladder  or  scaffold  to  examine 
the  walls  that  were  20  or  25  feet  from  any  available  point  and 
they  did  not  go  upon  said  north  wall,  and  that  plaintiff  had  had 
calculations  made  upon  the  plans  as  to  points  at  which  said 
wall  should  be  taken  down. 

On  cross  examination  Mr.  Patton  stated  that  he  had  been 
employed  by  Mr.  VanWinkle  in  connection  with  Mr.  Davidson 
±o  make  the  examination ;  that  he  thought  Mr.  VanWinkle  hacl 
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expressed  himself  as  being  dissatisfied  with  the  appraisement 
made  by  the  appraisers,  but  he  did  not  know  that  Mr.  Davidson 
was  dissatisfied  with  it;  that  he  made  personal  inspection  of 
the  walls,  but  did  not  get  upon  it  for  the  reason  that  they  could 
not  get  upon  it;  they  went  as  close  to  it  as  they  could  get.  So 
that  it  seems  their  examination  was  about  after  the  same  order 
as  that  of  the  appraisers,  none  of  them  got  upon  the  walls  and 
the  presumption  is  that  they  could  sufficiently  see  the  injury  to 
the  wails  tn  make  a  fair  estimate  and  calculation  of  the  damages 
to  the  wails  from  the  standpoint  occupied  by  tlie  appraisers. 
Patton  further  stated  that  he  and  Davidson  made  the  examin- 
ation before  the  building  was  torn  down  and  prepared  for  re- 
^•onftruction;  that  he  was  employed  as  architect  by  Mr.  Van 
Winkle  and  Mr.  Busch  to  reconstruct  the  building;  that  thir- 
teen items  included  in  the  estimate  made  bv  the  witness  and 
Davidsr-n  and  omitted  from  the  estimate  made  bv  the  nnDrais- 
ers,  they  got  from  the  original  drawings  and  specifications  and 
their  knowledge  of  the  building  and  which  all  appear  in  the 
original  plans  and  specifications,  but  it  was  possible  that  the 
electric  light  wire  cutouts  and  sockets  did  not  appear  in  those 
plans  and  specifications.  Mr.  Davidson,  the  appraiser  chosen 
by  Mr.  Van  Winkle,  acted  in  that  capacity  with  Hodgden  as 
appraiser  and  Hickman  as  umpire  and  signed  the  award  made 
by  the  three  without  any  protest,  and  afterwards  was  appointed 
with  Mr.  Paiton,  by  Mr.  VanWinkle  to  make  a  second  appraise- 
ment, (but  it  does  not  appear  that  either  Davidson  or  Patton 
was  sworn  uiider  that  employment,  to  act  fairly  and  impartial- 
ly) and  made  an  appraisement  or  estimate  of  the  loss  far  in 
excess  of  that  made  by  the  appraisers  under  oath.  In  Campbell 
v.  Western  3  Paige.  (X.  Y.  Chancery  reports),  124,  it  is  held- 
^'An  arbitrator  cannot  contradict  an  award  which  he  has  sign- 
ed.^' 

It  would  seem  that  the  differences  in  the  estimates  and  calcu- 
lations between  Patton  and  the  appraisers  was  a  mere  difference 
in  judpTnent.  The  eviilence  fails  to  support  the  charges  of  fraud 
and  partiality  or  misconduct  and  prejudice  in  the  discharge  of 
their  duties,  either  of  Hodgden  as  appraiser  or  Hickman  as  urn- 
pir-.  Tn  Fluliariy  v.  Bmity,  22  W.  Va.  698,  fsyl.  pt  1)  :  'Tre- 
sumptions  are  not  to  be  raised  for  the  purpose  of  overthrowing 
awards,  but  the  awards  are  to  be  liberally  construed  so  as  to 
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give  effect,  a^d  operation  to  the  interests  of  the  arbitrators, 
where  it  can  be  done,  and  every  reasonable  intendment  is  to  be 
made  in  tiiei*  support."  And  point  5,  "A  court  of  equity  will 
set  asirlo  an  award  for  fraud,  collusion,  corruption  or  gross  mis- 
conduct in  the  arbitrators."  The  evidence  in  the  case  at  bar  falh 
far  short  of  warranting  the  setting  aside  of  the  award  in  this 
catse  for  any  such  reason  as  therein  stated.  In  Wheatley  v. 
Martin,  6  Leigh  62 :  "It  is  equally  the  rule  of  equity  as  of  law 
that  the  reasons  for  setting  aside  an  award  must  appear  on  its 
face  or  there  must  be  misbehavior  in  the  arbitrators  or  some 
palpable  mistake."  And  in  Basseit  v.  Cunningham,  9  Grat. 
684,  the  arbitrators  and  umpire  sat  together  and  heard  the  evi- 
dence of  which  a  note  was  taken  by  one  for  the  convenience  of 
all.  Upon  the  disagreement  of  the  arbitrators  the  umpire  made 
his  award,  in  which  .he  did  not  refer  to  any  of  the  evidence  or 
state  the  priiiciple  or  facts  upon  which  it  was  based;  but  in 
sending  hU  award  to  the  clerk  of  the  court  in  which  the  causes 
were  ponding  he  sent  with  it  all  of  the  papers  and  the  note  of 
the  evidence  t-iken  before  the  arbitrator?.  Theso  papers  and 
evidence  were  held,  not  a  part  of  the  award  or  connected  with 
it,  so  that  they  might  be.  considered  upon  a  motion  to  set  aside 
the  award,  and  it  was  further  held,  that  an  error  of  judgment 
on  the  pari-  of  the  umpire  in  regard  to  the  facts  was  not  ground 
for  settinqr  aside  the  award.  In  Morris  v.  Ross,  2  H.  &  M.  408, 
it  is  held:  "An  award  ought  not  to  be  set  aside  either  in  a 
court  of  law  or  equity  on  the  ground  of  mistake  in  the  judgment 
of  the  arbitrators,  unless  that  mistake  be  very  palpable;  a  mere 
difff^eiice  of  opinion  brtweon  the  court  and  the  arbitrators  in  a 
doubtful  case  not  being  sufficient  to  authorize  such  interfer- 
ence." It  is  said  in  brief  of  counsel  for  appellee  that  he  "was 
not  heard  although  on  learning  of  the  session  of  umpire  and 
appraisers  he  demanded  opportunity  to  be  heard  and  present 
his  case."  It  appears  from  the  record  that  while  there  was  no 
formal  notice  given  to  plaintiff  of  the  meetings  of  the  apprais- 
prs  ho  had  every  opportunity  to  have  appeared  before  them  and 
presented  mv  evidence  that  he  desired.  In  his  testimony  appel- 
lee savs  "during  the  time  that  they  were  in  session  as  apprais- 
ers Mr.  Davidson  came  to  me  and  wanted  some  bills  which  I 
gave  him."  Then  he  further  says:  "Mr.  Davidson  came  to  my 
office  several  times  and  requested  papers  which  I  do  not  recall 
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exactly,  outside  of  the  bills  mentioned;  but  I  called  his  atten- 
tion several  times  that  when  they  were  ready  I  wanted  to  insist 
upon  my  right  to  introduce  testimony  as  to  what  had  been  de- 
stroyed, a  great  portion  of  which  had  been  entirely  consumed." 
So  it  appears  from  his  own  testimony  that  instead  of  attending 
to  his  business  and  presenting  his  claims  before  the  arbitrators 
he  remained  in  his  oflice  and  did  not  protend  to  present  any- 
thing except  what  was  called  for.  Mr.  Davidson  going  to  his 
office  from  time  to  time  and  getting  from  him  only  what  was 
asked  for.  It  is  claimed  by  appellee  that  the  findings  as  to 
sound  value  are  erroneous  and  fraudulent.  I  am  unable  to  see 
the  materiality  of  the  sound  value.  The  question  is,  reallv^ 
whnt  would  it  cost  to  put  the  bulding  in  the  condition  in  which 
it  was  before  the  fire.  This  is  an  independent  proposition,  to 
replace  the  damaged  part,  and  that  which  was  totally  destroyed. 
Appellee  also  cites  hisurance  Company  v.  Board  of  Education, 
49  W.  Va.  3()0,  where  the  bids  or  proposals  made  to  re?tore  the 
building  were  treated  as  the  best  evidence  of  the  amount  to  be 
recoverod.  Tn  that  case  bids  were  advertised  for  and  accepted  for 
restoring  liie  property  to  its  condition  prior  to  the  fire.  The 
bids  were  made  by  responsible  parties,  and  made  in  good  faith, 
and  were  the  best  evidence  that  could  have  been  adduced  of  the 
loss.  In  case  at  bar  it  never  was  proposed  to  restore  the  build- 
ing in  the  same  way  it  had  been,  but  it  was  built  upon  a  differ- 
ent plan,  and  for  different  purposes. 

Judging  from  plaintiff's  conduct  in  the  matter  it  would 
seem  that  his  "case  is  plainly  within  the  sound  proposition  of 
Judge  Kent  in  LaGurn  v.  Govvernenr  &  Kemple,  1  John's.  Cas. 
50?,  when  he  says:  ^Every  person  is  bound  to  take  care  of  his 
own  rights  and  vindicate  them  in  due  season  and  in  proper 
order.  This  is  a  sound  and  salutary  principle  of  law.  Accord- 
ingly, if  a  defendant  having  the  means  of  defense  in  his  favor 
neglects  to  use  them  and  suffers  a  recovery  to  be  had  against 
him  by  a  compotont  tribunal  ho  is  forever  precluded.*  And  he 
cited  2  Burrows,  1009,  7  Term  Rep.  269 ;  2  H.  Bl.  414.  He 
also  there  cites  the  authorities  at  length  showing  how  firmly  this 
principle  if  adhered  to  in  courts  of  equity  as  well  as  law.**  As 
stated  in  May  v.  Miller,  59  Vt.  577.  The  action  of  plaintiff  in 
keeping  ah-jof  from  the  arbitrators  when  he  had  knowledge  and 
notice  of  their  proceedings  and  furnishing  items  of  evidence 
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only  as  it  was  called  for  would  suggest  the  policy,  on  his  part,  of 
attempting  to  place  himself  in  such  position  that  in  case  the 
award  should  be  favorable  to  him  he  could  have  the  benefit  of  it 
and  if  it  failed  to  meet  his  approval  he  could  contest  it  for  want 
of  formal  notice,  or  other  grounds. 

For  the  reasons  herein  stated  the  decree  of  the  circuit  court 
of  Wood  ounty  is  reversed  and  set  aside  and  the  bill  dismissed, 
reserving  to  plaintiff  the  right  to  prosecute  any  suit  or  proceed- 
ing he  may  be  advised  to  institute,  not  inconsistent  with  the 
award. 

Reversed. 


CHARLESTON. 

Building  &  Loan  Association  v.  Westfall. 

Submitted  February  23,  1903— Decided  March  15,  1904. 

DFvnjRER. — Record— Order. 

A  demurrer  copied  into  the  record  by  the  clerk,  no  order  or  de- 
cree of  the  court  having  been  entered  in  the  cause  tendering 
or  filing  the  same,  nor  in  any  manner  recognizing  It  as  ten- 
dered or  filpd,  is  not  a  part  of  the  record  and  cannot  be  con- 
sidered by  the  Appellate  Court,  (p.  310). 

Usury  Mat  be  Aterrxd  in  Assurance  in  General  Terms. 

In.  a  suit  in  equity  to  enforce  a  specific  lien,  to  make  the  de- 
fenBe  of  usury  the  defendant  may  in  his  answer  in  general  terms 
aver  that  the  contract  or  assurance  on  which  the  proceeding  is 
founded  was  for  the  payment  of  interest  at  a  greater  rate  than 
l8  allowed  by  law.  (p.  314). 

Bi7Ti,Dnf0  AND  Loan  Association. — Usury. 

In  such  suit  where  the  plaintiff,  a  Building  and  Loan  Asso* 
elation,  was  claiming  a  balance  due  it  according  to  the  terms  of 
Its  contract,  of  $G70.40,  as  of  the  30th  of  November,  1899,  and  the 
defendant  by  his  answer  eays  that  his  payments  as  shown  by 
his  pass  book  furnished  by  plaintiff  aggregated  1639.70;  that  the 
asBoclation  charged  $4.00  per  month  interest  on  the  $800.00 
loan,  and  $4.00  a  month<  premium:  thereon,  and  $4.80  dues  on 
the  eight  shares  of  stock  upon  which  the  loan  was  made  and 
that  on  the  first  day  of  September,  1898,  he  only  owed  the  plain- 
tiff 1317.65  with  interest  from  that  day;  that  from  the  1st  day 
of  September,  1898,  he  made  default  in  the  payment  of  dues. 
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Interest,  premiums  and  fines  and  has  contfaved  to  do  so  fnnn 
that  time  to  this;  and  further  answered  "that  nnder  the  terms 
of  said  deed  of  trust,  if  default  should  he  made,  the  whole  deM 
!3hould  become  due  and  a  mere  Intotrest  hearing  lasd/*  HeM: 
T^uph  answer  did  not  raise  the  question  of  usury.  ffeJd,  further: 
That  the  defense  of  usury  not  being  made  by  the  defendant  by 
his  answer,  the  commissioner  was  not  warranted  in  applying  all 

'  payments  made  by  defendant  of  Interest,  premium,  dues  and 
fines,  on  account  of  said  loan  of  $800.00,  and  interest  at  tlie  rate 

«of  six  per  cent  per  annum,  (p.  315). 

4.    '  Usury  Must  be  Pleaded. 

In  a  suit  brought  directly  against  the  defendant  to  enforce 
the  collection  of  a  demand  the  defense  of  usury  must  be  pleaded 
either  by  special  plea  or  answer,  or  It  cannot  be  relied  on  at  the 
hearing,  (p.  315). 

:.5.      Sale  of  Real  Estate — Decree — Error, 

It  is  error  to  decree  the  sale  of  real  estSte  by  a  special  eoiii- 
missloner  In  a  cause  without  specifying  therein  the  terms  npoa 
which  the  sale  is  to  be  made.  (p.  316). 

Appeal  from  Circuit  Court,  Upshur  County. 

Action   bj  the    Washington   Building    &   Loan    AsscciatiMi 
'.  against  G.  I).  Westfall  and  others.    Decree  for  defendants,  and 
plaintiff  appeals. 

Reversed, 

Forrest  W.  Brown  and  G.  M.  Fleming,  for  appellant. 

Young  &  McWhorter  and  C.  C.  Higginbotham,  for  ap- 
pellees. 

McWhorter,  Judge: 

Granville  D.  Westfall  subscribed  for  eight  shares  of  stock  in 
the  Washington  National  Building  and  Loan  Association,  of 
Washington,  D.  C.  The  association  advanced  to  him  a  loan  of 
$800.00,  the  par  value  of  eight  shares  of  stock,  in  redemption 
thereof.  Westfall  executed  his  bond,  dated  July  30,  1894,  pay- 
able to  said  association  in  the  sum  of  $1,600.00,  with  the  follow- 
ing conditions:  "The  conditions  of  tlie  above  obligations  are 
such  that  if  the  above  bound  Granville  D.  Westfall  shall  well 
and  truly,  in  the  manner  prescribed  by  its  charter  and  by-law8» 
pay  the  said  association  monthly  installments  of  Twelve  and 
80-100  Dollars  each  from  the  first  day  of  August,  1894,  until 
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such  time  as  the  shares  of  stock  hereinafter  referred  to  shall 
be  fully  paid  up ;  but  no  payments  on  account  of  stock  nor  pre^ 
miums  shall  be  exacted  for  a  longer  period  than  84  months 
from  the  date  thereof ;  but  should  said  shares  of  stock  fail  to  ma- 
ture on  or  before  the  expiration  of  said  period  of  84  months, 
then  6  per  cent,  per  annum  on  the  original  amount  loaned  shall 
continue  and  be  paid  in  monthly  installments  until  said  stock 
shall  mature,  when  all  payments  shall  cease  and  the  mortgage 
be  cancelled,  in  consideration  of  the  sum  of  Eight  Hundred 
(800)  Dollars  advanced  to  him  by  said  Association  for  the  re- 
demption of  eight  (8)  shares  of  stock  thereof  and  shall  in 
accordance  with  said  charter  and  by-laws  during  the  time  pay 
all  fines  and  charges  and  shall  faithfully  perform  all  other  obli- 
gations to  said  Association  as  provided  and  imposed  by  and  in 
pursuance  of  said  charter  and  by-laws  and  any  amendment 
thereto,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue.  The  said  Granville  D.  Westfall  hereby 
waives  the  benefit  of  his  homestead  exemption  of  this  bond  and 
hereby  agrees  that  if  suit  is  brought  on  this  bond  or  to  fore- 
close the  mortgage  given  to  secure  the  same,  then  upon  such 
suit  or  foi'eclosure  the  same  to  be  taxed  as  costs.  G.  D. 
T7e8tfan.    (L.  S.)." 

And  made  the  following  assignement  to  the  said  Association 
of  his  ^iock :  "For  value  received,  I  hereby  assign  to  the  Wash- 
ington National  Building  and  Loan  Association,  of  Washington, 
D.  C,  eight  (8)  shares  of  stock  therein  this  day  redeemed  at 
One  Hundred  Dollars  per  share.  Witness  my  hand  this  30th 
day  of  July,  1894.    G.  D.  Westfall.    (L.  S.)." 

On  the  same  day  he  conveyed  to  Josiah  Stoddard  and  Addi- 
son G.  DuBois,  trustees  of  said  Association,  a  tract  of  eleven 
and  one-fourth  acres  of  land  in  Upshur  County  "in  trust  for 
the  following  uses  and  purposes:  First,  that  the  party  of  the 
first  part  may  retain  quiet  possession  of  said  property  so 
long  as  there  shall  be  no  default  on  the  part  of  the  said  Granville 
D-  Westfall  in  performing  the  condition  of  the  said  Bond  or 
complying  with  the  covenants  herein  contained.  Second,  That 
npon  such  default,  the  said  trustees  or  either  of  them  or  the 
survivor  of  them  thereunto  required  by  the  board  of  directors 
of  said  Association  shall  sell  the  property  hereby  conveyed  or 
550  much  thereof  as  may  be  necessary  at  public  auction  on  the 
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premises  after  having  given  ten  dajs  notice  of  the  time  and 
place  of  sale  in  some  newspaper  published  in  Upshur  County, 
W.  Va..  and  upon  the  following  terms:     For  cash  as  to  so 
much  of  the  purchase  money  as  may  be  necessary  to  pay  the  ex- 
penses of  executing  this  trust  and  the  balance  that  shall  be  as- 
certained by  the  said  Board  of  Directors  to  be  due  on  said  bond, 
the  whole  amount  of  which  it  is  agreed  shall  upon  such  default 
at  once  become  due  and  payable  together  v;ith  all  fines,  charges 
or  other  money  at  that  time  due  said  Association  on  account  of 
the  debt  evidenced  by  the  board  hereby  secured;   and  as  to  the 
residue  of  the  purchase  money  upon  such  terms  as  to  cash  or 
credit  as  the  trustees  may  determine — the  credit  payments  if 
any  to  be  secured  by  lien  on  the  property  and  after  paying  the 
debt  secured  by  said  bond,  the  balance,  if  any,  shall  be  paid  to 
the  said  Granville  D.  Westfall,  his  heirs,  personal  representa- 
tives or  assigns.     It  is  further  covenanted  between  the  parties 
hereto  that  the  said  grantors  will,  so  long  as  the  bond  hereby 
secured  remains  unpaid,  keep  the  buildings  on  said  property 
hereby  conveyed  insured  for  the  benefit  of  the  beneficiary  here- 
under in  some  solvent  insurance  company,  for  at  least  the  sum 
of   Eight  Hundred    (800)    Dollars.     And  the   said  grantors 
further  covenant  that  should  thev  fail  to  do  so,  the  said  Asso- 
ciation  or  its  assigns  or  the  trustees  in  this  deed  shaU  be  at  lib- 
erty to  insure  the  said  buildings  for  at  least  the  sum  aforesaid 
and  all  suras  of  money  so  paid  shall  be  deemed  and  treated  as  se- 
cured by  this  deed  as  a  part  of  the  cost  and  expenses  of  this 
trust  and  be  paid  out  of  the  proceeds  of  sale  of  said  property 
if  not  otherwise  paid.    The  said  party  of  the  first  part  covenants 
that  he  has  the  right  to  convey  the  property  aforesaid  to  the 
parties  of  the  second  part;  that  the  same  is  free  from  incum- 
brance, that  he  will  warrant  generally  the  title  hereto,  and  that 
the  party  of  the  first  part  will  execute  such  further  assurance 
thereof  as  may  be  requisite.^^    Which  deed  of  trust  was  duly 
acknowledged  and  recorded. 

The  said  Wcstfall  having  made  default,  the  said  Building 
and  Tjoan  Association  filed  its  bill  in  the  circuit  court  of  Upshur 
Countv  as^ainst  said  G.  D.  Westfall,  Annie  L.  Post  and  Josiah 
C.  Stoddard  and  Addison  G.  DuBois,  trustees,  alleging  the 
loan  to  the  said  Wcstfall  on  the  30th  day  of  July,  1894,  on  the 
said  eight  shares  of  stock  subscribed  for  and  owned  by  him  and 
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the  execution  of  the  bond  and  the  said  deed  of  trust  and  the 
assignment  of  the  said  shares  of  stock  to  the  company,  so  re- 
deemed by  it,  at  $100.00  a  share,  and  alleging  that  there  was  a 
balance  due  September  30,  1898,  of  $709.13.  If  payment 
should  not  be  made  by  September  30,  1898,  twent}'-8ix  and  two- 
thirds  cents  per  day  thereafter  should  be  added  to  said  balance 
to  cover  interest  and  premium ;  that  after  bringing  said  suit  and 
before  the  filing  of  its  bill  there  had  been  paid  on  said  interest 
and  premium,  dues  and  fines,  the  sum  of  $100.00;  that  by  deed 
of  April  6,  1895,  said  Westfall  conveyed  said  eleven  and  one- 
fourth  acres  of  land  to  the  defendant,  Annie  L.  Post,  by  deed 
of  that  date,  with  condition  that  she  should  pay  the  dues  monthly 
to  said  Association  from  said  Westfall;  that  by  dues,  it  was 
intended  in  said  deed  that  said  Post  should  assume  all  of  said 
Weetfall's  obligations  to  said  Association  under  said  bond  and 
deed  of  trust,  and  pay  all  of  said  dues,  interest  and  premiums 
monthly  and  pay  fines,  if  any  were  allowed  to  accrue,  and  pay 
taxes  and  insurance;  that  both  said  Westfall  and  said  Post  by 
the  latter^s  acceptance  of  said  conveyance  were  under  obliga- 
tions to  pay  plaintiit  said  interest,  premium,  insurance  and 
fines,  and  that  there  had  been  default  in  such  payment  by  both 
Westfall  and  Post  under  the  terms  of  said  bond  and  trust  deed 
all  of  said  loan  had  become  due  and  the  lien  of  said  trust  deed 
was  entitled  to  be  enforced ;  that  defendants  Stoddard  and  Du- 
Bois  had  failed  and  refused  to  execute  said  trust  for  which  rea- 
•Fon  and  because  of  said  conveyance  to  said  plaintiff  it  was  ad- 
vised that  it  was  proper  to  resort  to  a  court  of  equity  to  have 
the  trust  enforced  and  prayed  that  the  said  debt  of  $709.13,  as 
of  the  30th  day  of  September,  1898,  with  a  credit  of  $100.00,  as 
of  the day  of  December,  1898,  with  addition  of  twen- 
ty-six and  two-thirds  cent*  per  day  from  the  30th  of  September, 
1898,  nntil  the  date  of  said  credit,  be  decreed  against  said  West- 
fall  and  said  Post,  and  that  said  real  estate  be  sold  and  the 
proceeds  applied  to  the  payment  of  said  debt,  and  that  it 
might  recover  its  costs,  and  for  general  relief.  The  defenadant, 
G-  P.  Westfall,  suggested  that  plaintiff  had  not  filed  any  of  the 
exhibits  mentioned  in  its  bill  and  prayed  a  rule  against  the 
plaintiff  requiring  it  to  file  its  exhibits  and  .upon  such  suggestion 
and  motion  of  the  said  defendant  the  court  made  an  order  re- 
quiring such  exhibits  to  be  filed  with  the  bill  by  the  next  morn- 
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ing.    The  date  of  the  order  does  not  appear  in  the  record,  but  as 
the  exhibits  appear  embodied  in  the  bill,  as  the  record  is  made 
up,  wo  take  it  that  the  order  was  complied  with.  There  is  copied 
into  the  record  a  paper  purporting  to  be  a  demurrer  on  behalf  of 
defendant,  G.  D.  Westfall,  but  the  record  does  not  show  that  it 
was  filed  or  even  tendered  for  consideration,  and  no  order  or  de- 
cree takes  any  notice  of  it.    The  demurrer  is  not  relied  upon  or 
even  mentioned  in  the  brief  of  counsel  for  defendant,  and  being 
no  part  of  the  record  we  cannot  consider  it    Park  v.  Petroleum 
Company,  '?5  W.  Va.  108.    The  plaintiff  filed  an  amended  and 
suppl'.^mental  bill   reiterating   the   allegations   of   the   original 
bill  in  relation  to  the  loan  of  the  $800.00  to  Westfall  and  the 
execution  of  the  bond  and  deed  of  trust,  and  the  convevance  of 
the  real  e^^late  to  the  defendant,  Post,  with  condition  that  she 
pay  to  plaintiff  the  obligations  of  said  Westfall  under  his  bond 
and  deed  of  trust ;  that  said  Westfall  had  again  postponed  and 
delayed  the  prosecution  of  said  suit  by  promises  to  make  set- 
tlement of  the  arrearages  and  cost  and  carry  on  his  loan  and 
payments  or  interest  thereon,  and  monthlv  premiums  on  stock  in 
accordance  with  his  original  contract,  but  had  utterly  failed  to 
do  so ;  that  it  was  informed  bv  said  G.  D.  Westfall  that  he  had 
paid  Siiid  Post  all  aiivanccments  that  she  had  made  on  said  land 
and  had  paid  all  or  nearly  all  interest,  monthly  premiums  and 
dues  paid  to  the  plaintiff  under  said  loan  and  had  paid  back  to 
said  Post  any  such  premium,  interest  and  dues  that  she  might 
have  paid  under  said  loan  and  said  WestfalFs  conveyance  to  her 
of  said  real  est^ite,  and  that  he  was  entitled  to  have  said  land  rc- 
conveyc^l  to  him,  and  was  in  fact  the  ho)\(i  fide  owner  thereof 
as  between  him  and  said  Post;  that  said  Westfall  was  still  de- 
linquent and  in  arrears  in  the  payment  of  interest,  premium, 
dues,  taxes,  fines  and  insurance,  which  he  was  to  pay  and  keep 
paid  under  said  deed  of  trust  and  bond  file<l  with  the  original 
bill,  and  that  Post  was  likewise  delinquent,  and  that  plaintiff^ 
entire  debt,  under  the  provisions  of  said  loan,  was  then  due  and 
payable,  and  plaintiff  was  entitled  to  have  a  decree  for  the  same, 
both  against  Post  and  Westfall,  and  declared  a  lien  against  said 
land  su])erior  to  any  rights  of  the  said  Post  to  the  same,  and 
filed  a  st^itement  as  an  exhibit  with  said  amendcxl  and  supple- 
mental  bill,   showing  a  balance  due  December  29,   1899,  of 
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$697.53,  and  prayed  for  a  decree  for  the  satisfaction  of  the  same 
as  a  lien  on  said  property,  and  for  general  relief. 

Defendant  Westfall  filed  his  separate  answer  to  said  original 
and  amended  bills  admitting  that  he  subscribed  for  the  stock  and 
borrowed  the  $800.00  and  executed  the  bond  and  deed  of  trust 
to  secure  the  said  loan  and  filed  as  an  exhibit  with  his  answer 
showing  p:yinents  made  by  him  on  said  dues,  interest,  premium, 
and  fines,  which  he  claimed  aggregated  the  sum  of  $639.70,  and 
that  he  pn.id  to  said  association  $4.80  in  addition  thereto.  De- 
fendant further  claimed  that  the  Association  charged  $4.00  per 
month  interest  on  said  $800.00;  premiums  $4.00  per  month, 
and  dues  $4.80  per  month,  which  interest,  dues  and  premiums 
should  be  applied  on  said  debt;  that  on  the  first  day  of 
September,  1898,  he  only  owed  said  Association  $317.65  and 
that  he  had  not  owed  said  Association  anv  other  debt  since 
that  time;  that  from  the  first  day  of  September,  1898,  he 
made  default  in  the  payment  of  the  dues,  interest,  premium 
and  fines  rnd  had  continued  to  do  so  from  that  time  to  the 
present;  that  under  the  terms  of  said  deed  of  trust  if  de- 
fault should  be  made  the  whole  debt  should  become  due  and 
a  mere  interest  bearing  fund;  tliat  he  owed  said  Associa- 
tion '^317.65,  with  interest  from  the  first  day  of  September, 
1898.  Respondent  denied  that  he  had  gained  postponement  and 
delay  in  the  prosecution  of  the  suit  by  promises  to  make  settle- 
ment in  the  arrearages  and  costs  and  carry  on  his  loan  and  pay- 
ment of  the  interest  thereon  and  monthly  premiums  on  stock  in 
accordance  with  liis  original  contract,  but  had  failwl  to  do  so 
and  denied  the  allegation  that  he  haxl  asserted  that  he  had  paid 
Post  all  advancements  as  alleged  in  the  bill,  and  that  he  was  in 
fact  the  bona  fide  owner  of  the  land  and  entitled  to  have  same 
conveved  to  him. 

A  decree  was  entered  upon  the  process  on  the  original  bill  and 
the  amended  bill  taken  for  confessed  and  set  for  hearing,  ex- 
cept as  to  G.  D.  Westfall,  who  filed  his  aneswer,  and  the  cause 
was  referred  to  one  of  the  commissioners  of  the  court  to  ascer- 
tain and  report  the  present  owner,  legal  or  equitable,  of  the 
eleven  and  one-fourth  acres  of  land  in  the  bills  mentioned,  the 
liens  thereon  and  the  amounts  and  priorities,  and  to  whom  ow- 
ing, and  any  other  matters  deemed  pertinent  by  him  or  any  of 
the  parties.    This  decree  is  dated  the  13th  day  of  June,  1900. 
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The  commissioner  filed  his  report  bearing  date  the  2d  day  of 
March,  1901,  to  which  report  the  plaintiff  filed  the  following  ex- 
ceptions: "The  plaintiff  excepts  to  the  foregoing  report;  Ist, 
Because  the  commissioner  has  applied  all  payments  made  by  G. 
D.  Westfall  under  his  contract  with  plaintiff  by  which  the  loan 
of  $800.00  was  maile  to  him  to  interest  at  six  per  cent,  and  to 
the  reduction  of  said  loan,  as  payments  upon  said  principal 
interest  of  allowing  premium  as  agreed  ^between  the  parties  and 
monthly  dues  on  stock  the  true  balance  that  should  have  been 
found  in  favor  of  plaintiff  being  $670.40  as  of  the  30th  of  No- 
vember, 1899,  as  shown  on  the  paper  'A'  with  deposition  of  J. 
C  Stoddard.  2nd.  Because  he  has  made  monthly  application 
^f  such  payments  when  in  fact  as  shown  by  said  WestfalFs  pas&- 
fcook  the  payments  were  made  principally  at  two  or  three  times 
-only  and  in  bulk  of  $100.00,  $150.00,  etc.,  at  a  time.  3rd.  Be- 
cause he  has  not  allowed  to  plaintiff  the  800  fines  unpaid 
or  the  $1 0.80  already  credited  up  to  him  out  of  the  payment  he 
has  made.  4th.  Because  he  did  not  make  statement  of  the  cal- 
culation by  which  he  arrived  at  the  balance  due  but  at  the  re^ 
quest  of  the  plaintiff's  attorney  he,  the  said  commissioner,  has 
furnished  said  statement  and  pages  of  paper  and  plaintiff  asks 
that  this  calculation  be  held  as  a  part  of  said  report.  March 
2nd,  1901.    G.  M.  Fleming,  Atttomey  for  plaintiff." 

The  defendant,  6.  D.  Westfall,  by  his  counsel,  endorsed  his  ob- 
jection to  the  said  exceptions  as  follows: 

"G.  T).  Westfall  says  that  the  first  exception  should  not  be 
sustained  because  the  plaintiff  did  not  fix  by  its  by-laws  a  mini- 
mum premium.     See  Code  1891,  chapter  54,  section  2G;  Code 
1899,  chapter  54,  section  26;   Grai/  v.  B.  *  L,  A„  37  S.  E.  R, 
535.     That  the  second  exception   should  not  be  sustained  be- 
cause the  commissioner  applied  the  payments  when  made  and  as 
to  the  payments  of  $100.00  and  $150.00  he  applied  them  when 
made  and  not  as  stated  in  said  exception.    As  proof  of  this  he 
reported  as  due  $423.99  as  his  calculation  made  on  a  basis  of 
monthly  applications  made  as  due  only  $363.44.    See  statement 
of  such  calculation  filed  by  commissioner  at  request  of  plaintiff 
marked  Exhibit  ^X.  Y.  Z\"    Accompanied  by  a  statement  show* 
ing  re^ilar  monthly  charges  of  interest  and  monthly  credits 
from  \u^i6t,  1 894,  starting  with  the  sum  of  $800.00  advanced, 
and  closing  with  a  total  balance  March  4,  1901,  of  $363«40. 
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I'hat  the  third  exception  should  not  be  sustained  because  plain- 
iiflf  is  not  entitled  to  said  $10.80  fines  and  that  the  fourth  excep- 
tion should  not  be  sustained  because  the  commissioner  is  not  re- 
quired to  file  with  his  report  his  calculation.  C.  C.  Higgin- 
botham,  Attorney  for  G.  D.  Westfall.'' 

The  court  entered  its  final  decree  after  these  exceptions  and 
statement  by  defendant  Westfall,  date  of  decree  not  given,  as 
follows:  "It  appearing  to  the  court  that  process  in  this  cause 
has  been  dul}'  served  on  the  defendants;  that  plaintiff's  bill  was 
filed  at  rules,  was  there  taken  for  confessed  and  was  by  the  plain- 
tiff set  for  hearing  at  rules.  And  this  cause  coming  on  this  day 
to  be  heard  upon  the  bill,  exhibits  therewith,  report  of  Commis- 
■sioner  W.  G.  D.  Totten  with  exceptions  thereto  by  the  plaintiff, 
which  exceptions  being  considered  by  the  court  are  overruled,  and 
was  argued  by  counsel  for  plaintiff.  Upon  consideration  thereof 
it  is  adjudged^  ordered  and  decreed  that  said  report  be  con- 
firmed. It  is  further  adjudged,  ordered  and  decreed  that  6.  D. 
Westfall  do  pay  to  the  plaintiff  the  sum  of  $4?5.5G  with  interest 
from  this  day  and  the  costs  of  this  suit,  which  debt  and  costs 
are  a  first  lien  on  the  eleven  and  one-fourth  acres  with  dwelling 
house  tlieroon,  situate  on  the  Staunton  and  Parkcrsburg  turn- 
pike in  Upshur  County  and  conveyed  by  said  G.  D.  Westfall 
to  J'^siah  C.  Stoddard  and  Addison  G.  DuBois  bv  deed  of  trust 
^ated  the  30th  day  of  July,  1894,  and  sliall  be  first  paid  out  of 
the  proceeds  of  its  sale.  It  is  further  adjudged,  ordered  and 
•decreed  that  said  G.  D.  Westfall  pay  to  Franklin  Davis  Nursery 
Co.  the  sum  of  $111.10  with  like  interest  and  that  the  same  is 
a  second  lien  on  said  eleven  and  one- fourth  acres  of  land  with 
dwelling  house  thereon.  It  is  furtlier  adjudged,  ordered  and  de- 
■oreed  that  unless  said  debts  and  costs  shall  be  paid  within  sixty 
days  from  this  date  it  shall  be  the  duty  of  G.  M.  Fleming  who 
is  hereby  appointed  a  Special  Commissioner  for  the  purpose  to 
sell  said  parcel  of  land  at  the  front  door  of  the  court  house 
•of  Upshur  County  on  some  court  day  for  said  county  at  public 
auction  to  the  highest  bidder,  taking  from  the  purchaser  notes 
with  good  security,  bearing  interest  from  the  day  of  sale  and  re- 
taining the  legal  title  as  a  further  security  until  the  purchase 
money  is  fully  paid,  after  having  advertised  the  time,  terms  and 
place  of  sale  of  said  real  estate  together  with  a  general  descrip- 
tion thereof  by  notice  published  once  a  week  for  four  successhre 
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weeks  in  some  newspaper  published  in  said  Upshur  County.'' 
From  which  decree  the  plaint  if!  appealed. 

The  argument  of  counsel  for  the  defendant  and   appellee 
starts  out  with  tin's  proposition:     "All  the  points  to  be  dis- 
cussed in  this  case  veer  to  the  central  question  involved,  viz., 
was  the  loan  by  appellant  to  G.  D.  Westfall  usurious?"     Has 
the  ouestion  of  usurv'  been  fairlv  rais<xl  in  the  cause?    Section 
6,  chapter  96,  Code,  provides:     "Any  defendant  may  plead  in 
general  terms  that  the  contract  or  assurance  on  which  the  action 
18  brought  was  for  the  payment  of  interest  at  a  greater  rate  than 
is  allowed  by  law,  to  which  plea  the  plaintiff  shall  reply  gener- 
ally, but  may  give  in  evidence  u])on  the  issue  made  up  thereon 
any  matter  which  could  bo  given  in  evidence  imder  a  special 
replication.'^     AVebb  on  Usury  in  section  405,  page  4G8,  says: 
"The  defense  of  usury  must  be  pleaded  or  it  cannot  be  relied  on 
ftt  the  hearing ;  and  where  advantage  is  sought  of  usur\'  in  a  fore- 
closure proceeding  it  should  be  pleaded  in  the  answer  and  it 
cannot  be  properly  exhibited  in  a  cross  bill."    In  Chamhers  v. 
Chalmcrsi,  4  Gill.  &  Johns,  it  is  held,  that,  "Where  a  bill  for  the 
Bpeeific  execution  of  a  contract  states  a  case  which  may  or  may 
not  be  usiinous,  according  to  the  facts  which  really  exist  in  the 
case  the  statute  of  usury'  must  be  pleaded  or  relied  upon  in  the 
answer  or  it  will  not  avjiil  tlie  defendant.     The  rule  might  be 
different  if  the  bill  stated  a  usurious  contract  which  no  inference 
or  intendment  can  help."    First  Beach  ^lodern  Eq.  Pr.,  section 
349,  says:    "There  can  be  no  doubt  that  usury  may  be  pleadnl 
or  relied  upon  in  the  answer,  which  must  set  out  with  precision 
and  accu«'acy  the  particular  facts  and  circumstances  of  the  sup- 
posed usurious  agreement  that  the  court  may  see  that  it  was  in 
violation  of  the  statute.  The  terms  of  the  usurious  contract  and 
the  qnantinn  of  the  iisurious  interest  or  premium  must  be  speci- 
fied and  distinctlv  and  correctlv  set  out."    And  cases  cited.    The 
subject  of  ]deading  usury  is  fully  discussed  and  many  authorities 
cited  in  Tvler  on  Tsury,  pages  458-G3.     The  particularity  and 
precision  of  the  pleading  of  facts  constituting  usury  is  not  re- 
quired under  our  statute  as  in  most  of  the  authorities  cited, 
but  "The  (k  feuflant  may  ])lead  in  sreneral  terms  that  the  eon- 
tract  or  assurance  on  which  the  action  is  brought  was  for  the 
pavment  of  interest  at  a  greater  rate  than  is  allowed  by  law, 
and  this  is  sufficient  in  an  answer  to  raise  the  question  of  usury 
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in  a  court  of  equity."    1  Hogg's  Eq.  Prac,  section  436,  citing 
Brdkelfy  v.  Tnith,  3  W.  Ya.  86,  131.    Upon  inspection  of  the 
answer  defendant  Westfall  filed  in  this  cause,  it  will  be  seen  that 
he  makes  no  specific  allegations  or  averment  of  usury  in  the  con- 
tract involved.  He  nowhere  says  that  the  plaintiff  charged  in  said 
contract,  a  greater  rate  of  interest  than  is  allowed  by  law.  He  con- 
tents himself  with  merely  stating  the  amount  of  interest,  pre- 
mium and  dues  paid  under  such  contract,  which  would  indicate 
that  he  was  mcn^y  desrribing  the  contract  as  a  building  and  loan 
contrnct  and  says  that  the  payment  of  such  interest,  dues  and 
premium  should  be  applied  on  said  debt  of  $800,  but  gives  no 
reason  for  any  such  application.     He  seems  to  have  studiously 
avoided  making  any  charge  of  usury  against  the  plaintiff.     He 
nowhere  in  his  answer  shows  anv  reason  wliv  the  contract  is 
not  a  valid,  honest  building  and  loan  contract  authorized  by  the 
statute.     He  savs  in  his  answer,  "This  defendant  further  savs 
that  under  the  terms  of  said  deed  of  trust  if  default  should  be 
made  the  M^hole  debt  should  become  due  and  a  mere  interest 
bearinsr  fund.     The  defendant  further  savs  that  he  onlv  owes 
said  Association  $317.65  with  interest  from  the  first  day  of 
September,  1898."     He  docs  not  e^how,  nor  attempt  to  show  in 
his  answ-r,  whv  or  how  he  owes  the  Association  onlv  the  sum 
specified.     "The  plea  of  usury  (a])art  from  fraud)   must  con- 
form to  the  statute,  where,  as  a  defense,  it  has  been  made  the 
subject  of  special  litigation.     But  where  property  is  sold  on  an 
usurious  mortgage,  and  the  proceeds  are  in  court  for  distribu- 
tion, tlie  defense  of  usury  need  not  be  raised  by  special  plea." 
End.  on  Building  Assns.,  section  378.     And  has  been  cited  in 
>Yebb  on  Usury,  "The  defense  of  usury  must  be  ])leaded  or  it 
cannot  be  relitnl  on  at  the  hearing"  in  a  suit  brought  directly 
against  the  defendant  by  the  creditor  upon  the  alleged  usurious 
claim ;   yet  in  a  creditor's  suit  against  a  debtor  where  creditors 
not  named  as  parties  in  a  suit,  but  are  brought  in  by  being  con- 
vened to  make  their  claims  befoiv  a  commissioner  against  the 
defendant,  the  latter  may  raise  the  question  of  usury  by  excep- 
tions to  th?  commissioner's  report.    Barber  v.  Tompkins,  31  W. 
Va.  4J0.    See  also  Webb  on  T^sury,  section  407,  page  470,  where 
it  is  said :    "It  may  be  relied  upon  before  a  commissioner,  and 
if  the  commissioner  audits  a  usurious  debt  against  a  debtor,  and 
he  has  not  raised  such  defense  in  any  otiier  mode  in  the  suit. 
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he  must  in  a  written  exception  to  the  report  signed  by  the  coun- 
sel or  himself,  clearly  and  distinctly  except  on  the  ground  that  in 
the  r?port  interest  has  been  charged  against  him  in  excess  of 
what  the  law  allows/''  Citing  Barber  v.  Tompkins.  The  de- 
fendant, Westfall,  having  filed  his  answer  and  failed  to  make 
any  defense  of  usury,  could  not  raise  the  question  of  usury  in 
the  vague  and  uncertain  manner  it  is  supposed  to  be  raised  in 
his  written  reply  to  the  exceptions  taken  to  the  commissioner's 
report  by  the  plaintiff.  In  permitting  the  cause  to  be  finally 
heard  upon  his  answer  herein,  he  failed  to  make  the  defense  of 
usury,  and  waived  his  right  to  make  such  defense,  and  the  ques- 
tion not  having  been  raised  by  the  pleadings  in  the  cause  it  waa 
error  for  the  commissioner  to  base  his  calculations  of  interest  on 
the  theory  that  the  debt  of  $800.00  was  a  straight  loan  at  six 
per  cent,  interest,  and  the  exceptions  taken  by  the  plaintiff  to  the 
commissioner's  report  should  have  been  overruled  and  a  decree 
entered  in  favor  of  the  plaintiff  for  the  amount  due  to  it  at  the 
time  of  the  entering  of  the  decree  according  to  the  terms  of  the 
contract  sued  upon.  The  decree  is  further  erroneous  in  that  it 
doe>^.  not  direct  the  terms  of  the  sale  to  be  made,  whether  for 
cash  or  on  credit,  and  terms,  as  provided  in  section  1,  chapter 
132,  Code. 

For  the  reasons  stated  the  exceptions  of  the  plaintiff  to  the 
commissioner's  report  are  sustained,  the  decree  of  the  circuit 
court  is  reversed  and  annulled  and  the  cause  remanded  to  the 
circuit  court  of  Upshur  County,  with  directions  to  ascertain 
the  true  amount  due  to  the  plaintiff  on  account  of  the  said  loan 
according  to  the  terms  and  provisions  of  the  bond  and  deed  of 
trust  securing  the  same,  and  to  enter  a  decree  therefor,  together 
with  provision  for  the  sale  of  the  eleven  and  one-fourth  acres  of 
land  to  satisfy  the  decree  in  case  it  shall  not  be  paid  within  the 
time  io  be  fixed  by  the  court  for  the  payment  thereof. 

Beversed, 
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CHARLESTON. 

Faulkner  v.  Grantham,  et  als. 

Submitted  February  14,  1904— Decided  March  15,  1904. 

1.  Express  Trust. — Insufficient  Evidence. 

To  sustain  an  express  trust  by  oral  testimony,  against  an  ab- 
solute deed,  after  a  lapse  of  over  thirty  years^  the  grantee  being 
dead  and  having  exercised  complete  control  over  the  property 
dnring  his  lifetime,  the  evidence  must  be  full,  clear  and  explicit, 
and  not  open  to  grave  doubts,  contradictions  and  circumstances 
of  suspicion,  (p.  318). 

2.  Fxpucss  Trust — Circuit  Court's  Decree  Final. 

When  the  circuit  court  has  examined  the  testimony  and  found 
it  insufficient  to  sustain  an  alleged  verbal  trust  set  up  after  a 
long  lapse  of  time  and  the  decease  of  the  alleged  trustee,  this 
Court  will  not  interfere  with  such  finding  unless  it  is  plainly 
contrary  to  the  competent  evidence,  (p.  319). 

Appeal  Irom  Circuit  Court,  Berkeley  County. 

Suit  by  E.  Boyd  Faulkner  and  others  against  Melvina  Grant- 
ham and  others.  Decree  for  plaintiffs,  and  defendant  Josephine 
O'Brien  appeals. 

Affirmed. 

D.  B.  Lucas,  Marshall  McCormick,  and  Flick,  Westen- 
haver  &  Noll,  for  appellant. 

Faulkner,  Walker  &  Woods,  Ingles  &  Xadenbousch,  and 
H-  H.  Emmert,  for  appellees. 

Dent,  Judge  : 

Josephine  O^Brien  complains  of  a  decree  of  the  circuit  court 
of  Berkeley  county  of  the  5th  day  of  March,  1903,  dismissing 
her  petition  and  amended  petition  filed  in  the  chancery  cause 
of  3f.  S.  Grantham's  Admr.  v.  M.  S.  Orantham's  Heirs,  &c. 

Appellant  filed  her  petitions  in  said  cause  claiming  that  the 
property  knovm  as  Grantham  Hall,  situated  in  Martinsburg, 
said  county;  was  held  in  trust  by  M.  S.  Grantham,  deceased,  that 
the  same  had  been  purchased  and  paid  for  by  her  father, 
who  conveyed  and  had  the  same  conveyed  to  his  uncle,  M.  S. 
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• 
Grantham  to  be  held  in  trust  for  her;    that  the  said  IL  S. 

Grantham  always  acknowledged  the  trust  and  accounted  for  the 
rents  until  within  a  few  vears  of  his  death,  and  she  asked  that 
the  trust  be  sustained  and  a  deed  be  executed  conveying  the 
legal  atle  lo  her.  The  deed  from  the  commissioners  of  the  court 
to  M.  S.  Grantham  bears  date  the  10th  day  of  January^  1855, 
the  deed  fiom  Joseph  W.  Grantham  to  M.  S.  Grantham  for  the 
former's  interest  in  the  property,  the  19th  day  of  January,  1856. 
M.  S.  Grantham  died  in  July,  1890.  A  period  of  over  34  years 
has  passed  since  the  making  of  the  last  of  the  two  deeds,  and  now 
against  the  same  the  appellant  attempts  to  set  up  a  verbal  trust 
and  sustain  the  same  by  oral  testimony,  as  she  has  not  during  all 
these  thirty-four  years  any  kind  of  writing  to  show  the  existence 
of  such  trust,  nor  does  she  furnish  any  sufficient  legal  excuse  for 
not  having  asserted  such  trust  during  the  life  time  of  her  alleged 
trustee.  * 

This  case  is  governed  by  the  principles  adjudicated  in  the 
case  of  Troll  v.  Carter,  15  W.  Va.  5€7,  where  it  is  held  that 
equity  v/ill  never  enforce  "sl  parol  trust  where  a  great  lapse  of 
time  has  intervened  since  the  absolute  deed  was  executed,  and 
where  the  giantee  has  during  such  time  acted  as  the  absolute 
owner  of  the  property,  unless  the  laches  of  those  claiming  to  be 
cestui  ques  trust  is  satisfactorily  explained'^  by  evidence  full, 
clear  and  unquestionable.  Also  on  page  582,  '^AU  the  authorities 
agree  that  an  equitable  claim  of  any  sort,  and  especially  one 
which  depends  on  parol  testimony  only,  will  not  be  recognized 
after  great  lapse  of  time  during  which  time  it  has  been  ignored 
where  no  satisfactory  reason  can  be  assigned  for  not  setting  up 
the  claim  sooner.  And  that  is  more  especially  true  when  the 
equitable  claim  is  of  a  character  which  required  clear  and  ex- 
plicit evidence  to  sustain  it;  such  lapse  of  time  itself  rendering 
the  evidence  which  might  otherwise  have  been  regarded  as  suflB- 
ciently  clear  and  explicit,  unsatisfactory.'*  A  careful  examina- 
tion of  the  evidence  in  this  case  fails  to  show  any  good  legal  rea- 
son why  this  trust,  if  it  existed,  was  not  asserted  during  the  life- 
time of  M.  S.  Grantham.  The  petitioner  had  thirty  four  years 
in  which  tc  do  so,  and  yet  the  only  reason  for  not  doing  so  is  the 
confidence  she  had  in  her  trustee,  who  died  without  having  in 
any  writing  of  any  description  recognized  such  trust.  Yet  he 
wrote  many  letters,  ten  to  the  alleged  creator  of  the  trust,  and 
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in  none  of  which  even  in  the  vaguest  manner  did  he  recognize  or 
admit  such  trust.  On  this  question  of  lapse  of  time  and  insuffi- 
cient excuse  for  delay  this  case  could  well  be  determined  for  the 
appellees. 

'*A  court  of  equity,  which  is  never  active  in  relief  of  stale  de- 
mands, will  always  refuse  relief  where  the  party  has  slept  upon 
his  rights  and  acquiesced  for  a  great  length  of  time.  Nothing  can 
call  into  activity  this  Court  but  consciense,  good  faith  and  rea- 
sonable diligence.  Where  these  are  wanting  the  Court  is  passive 
and  does  nothing."  Bill  v.  ScMUing,  39  W.  Va.  108  (19  S.  E. 
514.) 

The  evidence  taken  as  a  whole,  without  regard  to  the  compe- 
tency of  the  witnesses,  is  neither  full,  clear  nor  explicit  to  estab- 
lish the  trust  claimed.  There  is  no  evidence  showing  an  account- 
ing from  year  to  year  of  the  rents  of  the  trust  property,  and 
-irhat  little  evidence  of  accounting  there  is  tends  rather  to  show  a 
secret  trust  in  favor  of  Joseph  W.  Grantham  rather  than  a  trust 
in  favor  of  the  daughter.  The  only  positive  evidence  is  the 
various  pretended  verbal  acknowledgments  of  M.  S.  Grantham 
made  to  tho  witnesses  which  are  rendered  insufficient  and  unsatis- 
factory by  reason  of  liis  death  and  the  relationship  existing  be- 
tween the  vritnesses.  The  deeds,  the  will,  which  was  refused  pro- 
bate and  of  which  the  principal  witness,  Joseph  W.  Grantham, 
the  creator  of  the  supposed  trust  and  father  of  the  appellant,  had 
knowledge  before  the  death  of  M.  S.  Grantham,  and  the  num- 
erous letters  from  what  they  fail  to  contain  are  all  strongly  con- 
tradictor}' to  tlie  alleged  verbal  statements  made  by  the  de- 
ceased. Besides  the  evidence  of  the  appellant  as  to  any  transac- 
tions or  communications  had  with  the  deceased  is  incompetent. 
Also  the  evidence  of  Joseph  W.  Grantham  is  equally  incompe- 
tent. He  was  a  party  to  the  suit,  and  the  creator  of  the  trust, 
or  the  party  through  whom  the  appellant  claims. 

Section  23,  chapter  130,  Code,  provides  that:  "N"o  party  to 
any  action,  suit  or  proceeding,  nor  any  person  interested  in  the 
event  thereof,  nor  any  person  from,  through  or  under  whom 
such  party  or  interested  person  derives  any  interest  or  title  by 
assignment  or  otherwise,  shall  be  examined  as  a  witness  with 
regard  to  any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of  such  examination  de- 
ceased^ insane  or  lunatic,  against  the  executor,  administrator. 


M 

320 

fi36 

38G 

m 

387 

320  Drixkabd  v.  Heptixstall.  [55 

heir  at  Jnw,  next  of  kin,  assignee,  legatee,  devisee,  or 
survivor  of  such  person  or  the  assignee  or  committee  of  such 
insane  person  or  lunatic/*  The  appellant  derives  her  whole  in- 
terest, from  and  through  her  father,  Joseph  W.  Grantham,  hence 
he  is  incompetent  to  testify,  notwithstanding  he  may  have  an  ad- 
verse interest,  as  to  any  transaction  or  communication  he  may 
have  had  with  the  decedent  in  establishing  this  alleged  trust  in 
favor  of  his  daughter,  Joseph  W.  Grantham  being  incompetent, 
80  is  his  wife,  H.  C.  Grantham,  mother  of  the  appellant.  KU- 
gore's  Admr.  v.  Hanley,  27  W.  Va.  451.  These  three  witnesses, 
who  are  tho  principal  witnesses,  and  without  whose  testimony  the 
case  is  of  but  little  weight,  are  entirely  incompetent  as  to  any 
transactions  or  communications  had  personally  with  the  deceased 
imless  the  opposing  parties  testified  to  identically  the  same  com- 
munication or  transaction.  With  the  incompetent  evidence  in^ 
the  case  made  out  by  the  appellant  is  full  of  so  many  doubts,  per- 
plexities and  contradictions  that  this  Court  would  not  fed 
justified  in  disturbing  the  finding  of  the  circuit  court,  and  with 
the  incompetent  evidence  out,  the  grounds  for  the  interference 
of  a  court  of  equity  is  without  foundation. 

If  the  property  is  appellant^s,  as  she  claims,  she  has  lost  it  by 
her  own  negligence  in  failing  to  make  her  claim  good  during  the 
thirty-four  years  of  M.  S.  Grantham's  life,  or  procuring  from 
him  some  transfer  or  acknowledgment  thereof. 

This  case  on  its  merits  being  plainly  insulBcient  to  sustain  the 
trust  set  up  by  the  appellant,  it  is  unnecoessary  to  consider  the 
other  technical  grounds  of  error  alleged.  The  decree  is  there- 
fore affirmed.  -^        , 


CHARLESTON. 

Drinkaed  v.  Heptinstall. 

Submitted  March  1,  1904— Decided  March  15;  1904. 

1.      Sum ^f ox 8  in  (Tnlawfcl  Detatnek— WTten  AmendahJe, 

A  Justice's  summons  in  a  suit  of  unlawful  detainer  defectire 
for  an  insufficient  description  of  the  property,  may  be  amended 
on  app«ial  to  the  circuit  court  when  substantial  Justice  will  \m 
promoted  by  such  amendment,  (p.  322). 
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2.  Ptji4T)i:>gs. — When  Amendable. 

On  appeal  from  a  justice  the  case  may  be  tried  on  such  plead- 
ings  as  will  secure  substantial  Justice  between  the  parties 
whether  such  pleadings  are  made  up  in  court  or  before  the 
justice.  The  circuit  court  may  amend  the  pleadings  to  promote 
the  ends  of  Justice  and  secure  a  fair  trial,  (p.  322). 

3.  Lease — Meaning  of  Terms  Thereof. 

A  lease  which  provides  ihat  the  tenant  may  have  the  refusal 
cf  the  premises  from  month  to  month  so  long  as  the  tenant 
may  desire  to  occupy  the  premises,  is  a  grant  of  preference  over 
other  prop'-»sed  tenan+s  il*  the  landlord  continues  to  rent  the 
property.  Such  lease  terminates  at  the  end  of  each  m.onth,  and 
no  notice  to  quit  is  necessary.  A  demand  for  the  possesion  of 
the  property  is  suflRcient  to  prevent  a  renewal  of  the  tenancy 
and  give  the  landlord  the  right  to  sue  for  possession  at  the  end 
of  thS  current  month,  (p.  324). 

Error  to  Circuit  Court,  Mercer  County. 

Action  by  Hattie  'N.  Drinkard  against  J.  P.  Heptinstall. 
Judgment  lor  plaintiff,  and  defendant  brings  error. 

Affirmed. 

W.  Walter  McClaugiiekty,  for  plaintiff  in  error. 

H.  A.  BiTz  and  Andebsox  &  Easley,  for  defendant  in  error, 

Dext,  Judge: 

J.  P.  Hepiinstall  complains,  on  writ  of  error,  to  a  judgment 
of  the  circuit  court  of  Mercer  county,  rendered  against  him  on 
the  20th  day  of  May,  1902,  in  favor  of  Hattie  X.  Drinkard,  in 
an  action  of  unlawful  retainer  entitling  her  to  possession  of  cer-  ' 
tain  property  held  by  the  defendant  as  her  tenant.  The  first 
error  assigned  is  that  the  circuit  court  permitted  plaintiff  to 
amend  her  summons  as  to  the  description  of  the  property  after 
motion  to  quash. 

The  couit  did  this  by  virtue  of  section  212,  chapter  50,  Code,, 
irhich  reads  as  follows,  to-wit: 

"Xo  such  summons  shall  be  quashed  or  held  insufficient  for 
any  defect  in  the  description  of  the  premises  therein  mentioned, 
if  the  description  be  such  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended  thereby.  And  if  in  the 
opinion  of  the  justice  such  description  is  not  sufficient  under  th^ 
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provision  of  this  section^  the  plaintiff  may  amend  the  sammoM 
80  as  to  make  the  description  sufficient/*  And  section  169,  chip- 
ter  50,  says : 

'*The  appeal  may  be  tried  upon  the  pleadings  made  up  in  Ae 
justice's  court,  or  the  pleadings  may  be  amended  before  or  dur- 
ing the  trial  of  the  appeal  when  substantial  justice  will  be  pro- 
moted by  the  amendment/* 

It  is  very  plain  that  the  court  committed  no  error  in  allowing 
euch  amendment.  Thorn  v.  Thorn,  47  W.  Va.  4;  Simpkins  t. 
White,  43  W.  Va.  125  (27  S.  E.  361.) 

The  secont!  error  assigned  is  because  the  plaintiff  failed  to 
refile  her  affidavit  filed  before  the  justice  denying  that  title  to 
real  estate  would  come  in  controversy.  This  was  wholly  unneces- 
sarv,  as  such  counter  affidavit  was  alreadv  in  the  case,  and  the 
issue  on  the  same  was  fully  made  up  before  the  justice,  and 
because  the  defendant  chooses  to  have  an  order  refiling  his  affi- 
davit in  court  does  not  destroy  the  issue  already  joined  thereon 
before  the  justice.  It  plainly  appears  that  the  title  to  Ute  prop- 
erty in  controversy  was  not  inquestion,  and  the  defendant  did 
not  even  insist  on  the  circuit  court  passing  on  this  question  prior 
to  trial,  but  his  refiling  the  affidavit  was  regarded  as  the  filing  of 
a  plea  to  which  the  plaintiff  properly  entered  a  general  repli- 
cation. All  the  other  assignments  of  error  relate  to  the  merits 
of  the  case  and  depend  entirely  on  the  construction  of  defend- 
ant's lease.  Plaintiff  purchased  the  property  in  controversy  of  J. 
H.  Nash,  and  held  a  deed  for  it  bearing  date  14th  August,  1901. 
On  the  15lh  August,  1901,  she  served  on  the  defendant  the  fol- 
lowing notice: 

"IMuefield,  W.  Va.,  Aug.  15.  1901.  Mr.  J.  P.  Heptinstall 
Bluefield,  West  Virginia :  Dear  Sir : — Owing  to  the  fact  that  I 
wish  to  have  the  rooms  which  you  now  occupy  overhauled  and 
papered,  I  hereby  notify  you  to  vacate  said  rooms  at  once. 
Should  vou  remain  in  said  rooms  over  five  davs  from  date  of  this 
notice  you  will  be  required  to  pay  rents  at  the  rate  of  twenty 
dollars  ($20)  per  month,  also  to  pay  all  water  rents.  This  Aug- 
ust 15th,  1901.    Hattie  N.  Drinkard.'' 

He  refused  to  give  up  the  property  and  wrote  plaintiff  a  lettet 
as  follows: 

"J.  P.  Heptinstall,  Lawyer  and  Notary  Public.  Beferenoe— 
First  National  Bank,  Bluefield,  W.  Va.,  August  16th,  1901. 
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Mrs.  Hattie  Jf.  Drinkard,  Bluefield,  W.  Va.  Dear  Madam: — 
Your  notice  dated  August  loth,  1901,  was  received  to-day.  I 
beg  to  say  that  I  have  a  rental  contract  with  H.  M.  Nash  who 
represented  himself  to  be  the  owner  of  the  property  which  I 
now  occupy,  and  I  shall  still  claim  the  rights  so  acquired  by  me 
and  shall  not  comply  with  the  terms  of  your  notice.  Respect- 
fully, J.  P.  Heptinstall." 

Defendant's  lease  is  in  the  following  words : 

"This  deed  made  the  8th  day  of  June,  1898,  between  H.  M. 
Nash  and  J.  P.  Heptinstall,  AYithnesseth  that  the  said  H.  M. 
Nash  doth  demise  unto  the  said  J.  P.  Heptinstall  all  of  the  sec- 
ond floor  of  the  two-story  brick  building  belonging  to  said  H.  M. 
Nash,  fronting  on  Bland  Street  on  the  east  side  thereof,  in 
Bluefield,  Mercer  County,  West  Virginia,  lately  occupied  by  V. 
V.  Austin,  and  over  that  part  of  said  building  used  by  said  H. 
M.  Nash  as  a  grocery  store,  and  doth  demise  to  said  Heptinstall 
one  coal  house  and  one  privy  on  the  eastern  end  of  said  lot,  with 
the  right  of  ingress,  egress  and  regress  through  and  over  said 
lot  to  said  coal-house  and  privy,  from  the  10th  day  of  June, 
1898,  to  the  10th  day  of  July,  1898,  thence  next  ensuing  with  the 
refusal  of  said  premises  from  month  to  month  thereafter  so 
long  as  said  J.  P.  Heptinstall  may  desire  to  occupy  said  prem- 
ises, said  Heptinstall  paying  to  said  Nash  therefor  the  monthly 
rentals  of  fifteen  75-100  dollars  at  the  end  of  each  rental  montht, 
said  H.  M.  Nash  to  furnish  water  for  the  use  of  said  Heptinstall, 
delivered  on  said  second  floor  of  said  brick  building,  and  to  pay 
the  water  lents,  to  keep  said  premises  in  good  repair,  and  to  re- 
move all  deposits  from  said  privy,  and  should  said  repair  not  be 
made  or  said  privy  not  cleaned  within  forty-eight  hours  notice 
thereof,  then  said  Heptinstall  shall  have  the  power  to  have  same 
done  and  deduct  any  necessary  expense  incurred  therby  from 
the  rents  of  said  premises;  and  nothing  shall  be  paid  to  said 
Nash  until  the  rents  shall  make  sufficient  returns  for  payment  of 
the  expense  so  incurred.  Witness  the  following  signatures  and 
seals.    H.  M.  Nash  (Seal.)    J.  P.  Heptinstall,  (Seal.)" 

Defendant's  objection  to  the  introduction  of  plaintiff^s  deed 
in  evidence,  because  the  description  in  the  summons  does  not  cor- 
respond with  the  description  in  the  deed,  is  not  tenable  for  the 
reason  that  defendant  only  withheld  a  portion  of  the  property 
mentioned  in  the  deed,  which  undoubtedly  covered  the  same. 
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It  is  insisted  en  tlie  part  of  the  defendant  that  his  contract  made 
him  an  annual  renter,  and  that  he  was  entitled  to  three  months 
notice  to  quit,  or  that  he  was  a  periodical  monthly  renter  and 
entitled  to  one  month's  notice  to  quit.  A  careful  examination 
of  the  lease  shows  that  neither  of  these  j)ropositions  are  corr€<*t. 
He  was  not  an  annual  renter  for  the  reason  the  lea:^e  reads, 
"thence  next  ensuing  with  the  refusal  of  said  preniiMS  from 
month  to  month  thereafter,  so  long  as  said  J.  I*.  Ilrptinstall 
may  desire  to  occupy  said  premises."  These  words  create  a 
mere  })referehce  of  renting  from  month  to  month,  and  not  a 
periodical  tenancy,  and  this  is,  if  the  hmdlord  continues  to  rent 
the  property,  he  will  accord  to  the  tenant  the  privilege  of  rent- 
ing at  the  end  of  eadi  month  of  the  tenancy.  There  is  no  obli- 
gation on  the  landloard  to  continue  to  rent  his  property  indefi- 
nitely or  perpetiutlly  to  any  one  or  to  renew  defendant's  lease  so 
long  as  he  may  desire  to  occupy  the  property  from  month  to 
month,  l)ut  ai  the  end  of  anv  month,  tlie  landlord  mav  desire  to 
cease  renting  the  property  he  may  terminate  the  tenancy  by  re- 
fusal to  renew  the  lease  and  demand  for  possession  of  the  prop- 
erty. Crawford  v.  Marris,  5  Grat.  (4G  Ya.)  90.  The  defend- 
ant's term  cuds  with  his  month  each  time  unless  it  is  reneweti 
by  the  assent  of  the  parties,  express  or  implied,  and  no  notice  to 
quit  is  necessary.  Code,  section  5,  chapter  93.  A  demand  for 
possession  anJ  a  refusal  to  renew  is  suflicient. 

The  })laint'ff  gave  the  defendjmt  notice  on  the  l."ith  day  of 
August  that  slie  wanted  possession  of  tlie  property  for  the  pur- 
pose of  makii^g  repairs.  He  was  entitled  to  hold  on  tmtil  the 
end  of  his  current  month,  the  10th  dav  of  September  following. 
Thereafter  he  could  not  continue  to  hold  witliout  a  renewal  of  his 
1  '^se.  Sh(»  l)egan  her  suit  for  possession  on  the  lOth  of  Septem- 
ber, one  month  from  the  time  of  her  demand.  She  was  entitled 
to  possession  at  any  time  after  the  lOtli  of  September,  the  expir- 
ation of  the  tenancv. 

Defendant  insists  that  because  plaintiff's  notice  contained  the 
following  language,  to-wit :  "Should  you  remain  in  said  rooms 
over  five  days  from  date  of  this  notice,  you  will  he  required  to 
pay  rents  at  the  rate  of  twenty  dollars  ($20)  per  month,  also 
pay  all  water  rents,"  that  this  is  a  renewal  of  the  lease.  Such  is 
not  the  case,  hut  the  language  is  only  warning  that  if  he  remains 
over  five  day?  and  she  is  compelled  to  put  him  out,  that  she  will 
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require  him  to  pay  her  $20.00  per  month  so  long  as  he  unlaw- 
fully withholds  the  property  from  her. 

The  notice  is  that  she  wants  the  property  at  once,  and  does 
not  want  to  rent  it  to  the  defendant  any  longer,  and  cannot  be 
otherwise  construed.  This  determines  all  material  points  in  fa- 
vor of  the  plaintiflP. 

The  circuit  court^s  judgment  is  plainly  right  and  is  affirmed. 

Affirmed. 


CHARLESTON. 

EowAN  V.  Chenoweth. 
Submitted  January  SG,  1904— Decided  March  15,  1904. 

1.  RkS  JlDICATA. 

Reversal  of  a  decree  is  not  res  judicata  as  to  any  matters  not 
nececsaniy  passed  on  in  reaching  a  decree  of  reversal,  or  not 
passed  on  in  the  opinion,  (p.  328). 

2.       Paymln  rs. — AppJicniioii. 

As  a  general  rule  payments,  when  not  applied  by  the  parties, 
are  applied  by  the  law  to  the  oldest  of  several  debts,  (p.  329). 

Appeal  from  Circuit  Court,  Randolph  County. 

Action  by  S.  A.  Rowan,  administrator,  and  others,  against  E. 
B.  Chenowetl)  and  othorr?.  Decree  for  plaintiffs,  and  defendants 
Yokum  and  Leonard  appeal. 

ModifietL 

C.  W.  Daii.ey  and  Strader  &  Strader,  for  appellants. 
W.  B.  ^Iaxwell  and  Harding  &  Harding,  for  appellees. 

Braxnon,  Judge: 

As  will  appear  from  a  former  decision  in  this  case  in  49  W. 
Va.  287,  Chenoweth  was  sheriff  of  Eandolph  county,  and  Leon- 
ard was  his  deputy,  and  Chenoweth  had  a  demand  against  Leon- 
ard for  taxes  collected  hv  Ijconard  for  which  he  failed  to  account, 
and  for  some  tlue  bills  given  by  Leonard  for  different  sums  to 
Chenoweth,  and  Leonard  had  a  demand  against  Chenoweth  for 
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half  of  the  fees  and  emoluments  of  the  office  going  to  Leonard 
under  the  agreement  between  them,  and  Leonard  also  held  cer- 
tain receipts  for  different  sums  of  money  received  by  Chenoweth 
from  Leonard.  In  the  former  decision  this  Court  held  that  the 
demand  of  Leonard  for  half  the  fees  of  the  oflSce  was  barred  by 
the  statute  of  limitations,  and  that  the  demand  of  Chenoweth 
against  Leonard  for  the  taxes  collected  by  Leonard  was  likewise 
barred.  When  the  case  was  remanded  to  the  circuit  court  from 
this  Court  it  was  recommitted  to  a  commissioner  to  restate  the 
account  between  the  parties.  Leonard  in  the  meantime  had 
died.  The  commissioner  made  a  statement  by  which  he  charged 
against  Leonard  the  due  bills  given  by  him  to  Chenoweth,  and 
did  not  charge  to  Leonard's  credit  against  Chenoweth  the  said 
receipts  given  by  Chenoweth  to  Leonard  for  said  moneys  re- 
ceived from  Leonard  bv  Chenoweth.  Bv  this  statement  the  said 
receipts  were  applied  on  the  barred  demand  of  Cehnoweth 
against  Leonard  for  taxes  collected  by  Leonard.  The  commis- 
sioner  also  made  another  statement  bv  which  he  credited  to  Leon- 
ard  the  moneys  mentioned  in  said  receipts  given  by  Chenoweth 
and  thus  applied  those  receipts  on  the  due  bills  given  by  Leon- 
ard to  Chenoweth.  By  the  one  statement  Leonard  was  found 
indebted  to  Chenoweth  $1,654.06,  and  by  the  other  Chenoweth 
was  found  indebted  to  Leonard  $567.71.  The  court  adopted  by 
its  decree  the  finding  of  the  statement  which  gave  Chenoweth 
against  Leonard  $1,654.06.  The  receipts  given  by  Chenoweth 
to  Leonard  are  four  in  number.  They  are  alike  in  language. 
The  following  is  a  sample  of  them :  "Eeccived  June  13,  1888, 
of  6.  W.  Ijeonard,  deputy  for  Z.  T.  Chenoweth,  three  hundred 
and  twenty-five  dollars,  which  T  am  to  account  to  him  for  in  the 
collection  of  taxes  in  the  several  districts  of  Randolph  county  for 
the  year  1887.  Z.  T.  Chenoweth,  S.  R.  C."  One  of  those  orders 
states  that  the  payment  was  made  "in  orders.^'  There  is  a  fifth 
paper  reading  as  follows:  "George  W.  Leonard,  deputy  for  Z. 
T.  Chenoweth,  sheriflf  of  Randolph  county,  one  hundred  and 
forty-three  dollars  and  seventy-five  cents,  it  being  amount  of 
orders  received  from  him  this  15th  day  of  July,  1889.  Z. 
T.  Chenoweth,  S.  R.  C."  From  the  decree  Leonard's  ad- 
ministrators appeal.  They  complain  of  the  action  of  the 
court  in  adopting  that  one  of  the  two  commissioners  state- 
ments submitted  to  the  court  for  its  decision,  which  denies  to 
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Leonard  credit  for  the  said  receipts  on  the  theory  that  they  were 
applicable  on  the  taxes  collected  by  Leonard  as  payments  on  the 
demand  based  on  such  collected  taxes  Leonardos  side  claims 
that  the  moneys  specified  in  said  receipts  should  not  be  applied 
as  payments  on  the  barred  demand  of  Chenoweth  against  Leon- 
ard for  taxes  collected  by  Leonard,  but  that  those  receipts  should 
be  treated  as  evidences  of  indebtedness  in  favor  of  Leonard  and 
credited  to  Leonard  as  such  against  Chenoweth.  The  Leonard 
side  of  the  case  says,  first,  that  the;  decision  of  this  Court  is  res 
judicata  to  fix  and  settle  the  allowance  to  Leonard  of  the  moneys 
specified  in  the  said  receipts,  and  that  whether  they  should  be 
allowed  Leonard  as  evidences  of  debt  against  Chenoweth  is  not 
an  open  question,  but  is  foreclosed  by  the  former  decision  of  this 
Court,  and  that  those  receipts  must  be  treated,  not  as  payments 
on  the  barred  taxes  collected  by  Leonard,  but  as  debts  and  set- 
offs against  the  due  bills  of  Chenoweth  against  Leonard;  and 
Leonardos  sicic  says,  secondly,  that  if  even  the  former  decision 
18  not  conclusive  to  show  that  said  receipts  must  be  allowed  as 
debts  against  Chenoweth,  then  those  receipts  on  their  face  show 
that  they  »ire  not  payments  on  the  demand  against  Leonard  for 
the  barred  taxes  collected  by  him,  but  are  evidences  of  debt  for 
Leonard  ao;ainst  Chenoweth.  First,  is  the  decision  of  this  Court 
conclusive  to  show  that  those  receipts  are  to  be  allowed  as  evi- 
dences of  debt  for  Leonard  against  Chenoweth,  and  are  not  to 
be  treated  as  payments  on  the  barred  taxes  due  from  Leonard 
to  Chenoweth  ?  The  Leonard  side  argues  that  this  Court  decided 
that  Leonardos  claim  against  Chenoweth  for  half  the  fees  of 
office  was  barred  and  could  not  be  allowed,  and  that  from  this  it 
follows  that  the  receipts  were  allowed  to  Leonard ;  that  the  com- 
missioner in  the  report  involved  in  the  ease  when  it  was  formally 
in  this  Court  had  allowed  those  receipts  to  Leonardos  credit, 
and  that  whilst  the  circuit  court  allowed  Chenoweth  the  taxes 
collected  by  Leonard  and  credited  those  receipts  to  Leonard,  this 
Court  reversed  the  decree  because  of  the  allowance  of  said  taxes 
to  Chenoweth  it  logically  left  the  receipts  untouched,  left  them" 
as  allowances  in  favor  of  Leonard,  and  did  not  reject  those  re- 
ceipts, but  only  rejected  Leonardos  claim  for  half  the  fees  of 
office;  in  other  words  it  rejected  one  of  Leonard's  claims,  but  not 
th  *  other.  Now,  the  allowance  by  the  commiHsioner  of  those  re- 
ceipts to  Leonard's  credit  was  not  excepted  to  by  Chenoweth,  and 
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was  not  in  issue  1)efore  this  Court.     Xo  exception  put  them  in 
controvf  r«v.    Thi>  Court  did  not  pass  on  thot^e  receipts.    It  held 
Lf onardV  acrount  agairst  Chenowcth  for  half  the  fees  of  office 
barred  and  ChenowethV  demand  against  Leonard  for  taxes  col- 
lecte<l  barred,  but  did  not  pass  on  those  receipt*^.    It  simply  re- 
ver^^l  tlie  dwree  i;i  toio  and  n^nandinl  the  case  for  a  new  ac- 
count.   A  reversal  is  not  res  judicata  as  to  matters  on  wliich  the 
opinion  does  not  pass,  unless  such  matters  were  necessarily  passol 
uj)on  in  reaching  the  decrw  of  reversal.    Decision  as  to  these  re- 
ceipts was  not  necessary  to  reach  a  reversal.  Bcckicith  v.  Thomp- 
»on.  18  W.  Va.  103.    If  this  Court  had  onlv  modified  the  decree 
of  the  circuit  court  so  far  as  it  allowed  Ix^onard  his  half  of  the 
fees  of  ofiicc^  and  allowed   Chenowcth  the  taxes   collecte<l  bv 
Leonard,  and  in  those  rt^spects  reversed  the  decree,  but  in  oilier 
respects  alTinned  it,  or  had  simply  reversed  in  those  respects, 
then  it  might  he  s:iid  that  those  rweipts  were  involve*!  in  the 
clecision,  and  were  to  be  allowed  T-K^onard :   but  this  even  is  quc^s- 
lionable.      A  total  reversal  wiped  out  tbe  decree,  and  left  the 
-case  open  except  as  to  the  items  exj)ressly  passe<l  on  in  the  opin- 
ion.   True,  we  did  not  hold  those  receipts  barred,  neither  did  we 
liold  them  debts.    The  circuit  court  by  confirming  the  report  did 
allow  them  to  Leonard,  but  that  confirmation  was  reversetl.  The 
opinion  do'»i^  not  say  whether  those  receipts  were  good  or  bad,  and 
simply  because  they  were  not  among  the  items  held  to  be  l)arred 
did  not  imply  that  they  should  be  allowed  in  a  further  account. 
It  is  onlv  bv  inference  that  it  is  sought  to  make  the  decision 
operate  as  allowance  of  those  receipts,  and  tbe  law  says  that  a 
decision  cannot  be  made  to  operate  as  res  jiuViraie  by  men^  uncer- 
tain argumc  nt  or  inference.    Bigelow  on  Estop.  105.    Indeed,  it 
mav  be  saici  that  the  infen^nce  is  the  other  w:U'.     dienowoth 
claim?  xor  taxes  collected  was  allowed  against  Tjconard  by  the 
report  and  decree,  and  the  receipts  were  allowed  as  payments 
thereon,  and  as  such  taxes  were  disallowed  bv  the  d(H?r(*e  of  this 
Court,  it  would  rather  follow  that  so  too  the  receipts  were  dis- 
allowed.   The  inference  might  bo  rather  that  the  rec*eipts  were 
rejected  than  that  they  were  allowed,  because  they  were  only 
allowed  by  the  circuit  court  as  payments  on  the  demand  agaiwt 
Ijconard  for  faxes,  and  as  that  demand  was  held  barred,  the  pay- 
ments would  go  with  tliem.    In  short,  the  inference  would  to 
that  the  decree  below  impressed  them  with  the  character  of  pay- 
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ments  on  taxes,  and  hence  the  decision  fixes  them  as  payments  on 
those  iSLxea,  If  there  is  any  res  judicata,  it  is  rather  that  they 
must  be  held  as  payments  on  those  taxes,  not  as  evidence  of 
debt  again.^t  Chenoweth.  But  I  do  not  assert  that  the  decree  is 
final  to  stainp  those  receipts  as  payments.  It  is  only  an  infer- 
ence. They  might  be  set-offs.  But  the  decree  is  not  res 
judicata  to  stamp  them  as  evidences  of  debt. 

In  the  next  place,  are  those  receipts  in  themselves,  regardless 
of  our  former  decision,  payments,  or  are  they  evidences  of  debt? 
They  contain  to  start  with  the  word  ''received,''  a  word  so  uni- 
voTsally  usod  in  receipts  for  payments  that  it  stamps  the  paper 
as  evidence  of  a  payment,  not  an  obligation  to  pay.  If  they 
were  inicndod  as  notes,  whv  were  thev  not  made  notes  or  due 
bills?  And  vhy  do  they  not  contain  some  promises  of  payment? 
And  then  tbcy  are  official  receipts  between  sheriff  and  his  deputy 
and  that  alone  tell  us  tliat  they  are  payments  of  some  demand  of 
the  sheriff  against  his  deputy,  if  they  did  not  specify  what  de- 
mand it  is.  We  know  from  the  record  that  there  was  then  ex- 
isting a  Inrger  claim  thun  tlie  receipts  against  thi»  deputy 
in  favor  of  the  sheriff  for  taxes,  and  we  would  naturally  apply 
-the  moneys  on  that  demand,  if  the  receipts  showed  no  more 
than  the  nceipts  of  sucli  money.  But  then  the  receipts  negative 
•that  they  nie  evidences  of  de])t,  l)ecause  they  specify  that  tlu^  mon- 
eys were  to  go  as  ])aymeuts  for  liability  "in  the  collection  of 
taxes;''  tliey  bind  nienoweth  'Ho  account  to  him  for  in  the  col- 
lection of  t.ixes  in  the  several  districts  of  Randolph  county."  Why 
shall  we  not  aj)ply  them  as  payments  on  those  taxes  when  we  know 
that  l^eonard  was  at  tlie  time  indebted  to  Chenoweth  for  taxes 
•collected?  I'nder  all  tliese  circumstances  what  other  construc- 
tions can  be  given  these  recei])ts?  When  those  payments  were 
made  the  demand  for  the  taxes  was  not  barred,  and  we  do  not 
have  ^he  cjiiestion  how  ])ayments  shall  be  applied  when  part  of 
the  demand  's  barred  and  part  not.  When  the  parties  make  no 
applications  of  payments,  the  law  applies  them  to  the  oldest  of 
several  debts.  Gmtn  v.  htr/erfioll,  11  W.  Va.  549.  Tuconard 
owed  Chenoweth  the  taxes  and  due  bills,  the  tax  demand  being 
the  older.  But  we  do  not  have  to  rely  on  that  principle,  for  the 
reasons  that  the  receipts  themselves  say  on  what  particular  de- 
mand they  apply.  Therefore,  we  hold  that  those  receipts  go  as 
-payments   upon   Chenoweth's   demand   for  taxes   collected   by 
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Leonard^  and  cannot  be  allowed  as  debts  against  Chenoweth. 
I  should  have  said,  though  it  is  not  important,  that  the  word 
"orders^^  in  two  of  the  receipts  does  not  change  their  import.  They 
were  orders  on  the  sheriff  lifted  by  Leonard  as  deputy  and  turned 
over  by  Leonard  to  Chenoweth  to  go  to  his  credit  in  settlement 
with  the  county  or  districts.    They  were  money. 

The  Chenoweth  side  excepts  to  the  computation  of  interest  on 
the  due  bills  given  by  Leonard  to  Chenoweth.  The  commis- 
sioner's statement  combined  the  principal  of  all  the  due  bills 
into  a  lump  sum  and  deducted  from  it  a  store  account  of  $80.06, 
and  on  the  balance  gave  interest  from  a  date  not  given  to  Octo- 
ber 10th,  1902,  the  date  of  his  report,  whilst  the  due  bills  bote 
interest  from  different  dates,  and  thus  made  the  interest  mater- 
ially less  than  the  due  bills  call  for.  This  is  cross-assigned  as 
error  for  this.  It  was  error  to  decree  the  sum  so  found.  The 
sum  which  should  have  been  decreed  is  $1,843.14,  instead  of 
$1,654.06.  Chenoweth's  representatives  also  cross-assign  error 
in  the  allowance  of  a  store  account  to  Tjeonard  of  $80.06,  claim- 
ing that  it  is  barred  by  limitation ;  but  there  is  no  exception  for 
fhis. 

Therefore,  it  is  adjudged,  ordered  and  decreed  that  the  decree 
of  the  circuit  court  of  Randolph  county  pronounced  on  the  15th 
day  of  May,  1903,  be  modified  so  that  there  be  decreed  in  favor 
of  the  estate  of  Chenoweth  $1,.843.14,  with  interest  from  the 
10th  iay  of  October,  1902,  and  that  H.  Yokum  and  Beulah  W. 
Leonard  do  pay  out  of  the  assets  in  their  hands  as  administra- 
tors of  George  \V.  Leonard,  deceased,  the  sum  $1,843.14,  with 
interest  from  the  15th  day  of  May,  1903,  and  that  the  estate  of 
said  Leonard  is  liable  therefor  and  do  pay  the  same,  and  that 
the  said  decree  of  the  circuit  court,  as  modified  by  this  decree, 

be  affirmed.  ,,   ,.^  , 

Modified, 


CHARLESTON. 

Bragg  r,  Wiseman*. 

Submitted  F(4)ruarv  16,  1904— -"Decided  March  15,  1904. 

1.      L»iMTTATioxs, — Demurrer  to  BilU 

To  £Ui;tain  a  demurrer  lo  a  bill  on  the  defense  of  the  statute 
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of  limitations,  the  facts  to  warrant  that  defense  must  distinctly 
appear  on  the  face  of  the  bill.  (p.  332). 

2.  Srisi:^  in  P^ct. 

When  a  bill  alleges  that  a  person  was  "seised  and  possessed"^ 
of  land,  it  prima  facie  imports  seisin  in  fact,  not  mere  seisin  in 
law.  (p.  334). 

3.  Descent  of  Laxd. 

If  one  die  intestate  seised  in  fact  of  land,  that  seisin  in  fact 
Is  cast  by  descent  on  his  heir,  and  the  heir  has  seisin  in  fact 
without  entry,  (p.  33). 

4.  Marrpsd  Woman  as  Heir. — Curtesy, 

Where  one  dies  Intostate  seized  in  fact  of  an  estate  of  inheri- 
tance in  land,  and  one  of  his  heirs  is  a  married  woman  and 
dies,  she  has  seisin  in  fact  so  as  to  entitle  her  surviving  hus- 
band to  curtesy  in  her  share,  (p.  333). 

6.       Coparceners. — Pcs^eaaion. 

Actual  possession  of  land  descended  to  several  heirs  by  some* 
of  the  coparceners  gives  actual  possession  to  a  married  woman 
coparcener,  so  as  to  entitle  her  husband  to  curtesy  in  her  share,, 
though  he  or  she  were  never  in  actual  possession,  (p.  334). 

6.       Common  Law. — Statute — Inheritance— Heirs, 

Chapter  78,  section  1,  Code  1899,  changing  the  common  law, 
passes  oil  and  whatever  title,  ri^ht  and  interest  of  inheritance- 
in  land  vested  in  an  intestate  to  nis  heirs,  including  seisin  in 
fact  or  law,  whichever  was  vested  in  the  intestate,  (p.  334). 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  W.  W.  Bragg  against  F.  J.  Wiseman  and  others.  De- 
cree for  defendants,  and  plaintiff  appeals. 

Beversed. 
Dillon  &  Nuckalls,  for  appellant 

OsENTOx  &  AsHBY^  B.  J.  TfTKiFT,  and  A.  D.  Smith,  Jr.,  for 
appellees. 

BnANyoN,  JroGB: 

Wiseman  died  seised  of  some  land,  leaving  nine  children  to 
whom  it  f^e^vcnded.  One  of  those 'children,  Minerva,  married 
Wriston  and  by  him  had  fonr  children.  Her  hnshand  having  died 
"MincTTa  Wriston  married  Bragg,  and  in  1801  died,  leaving  her 
husband  and  said  fonr  Wriston  children.  Bragg  under  claim  to 
curtesy  in  the  one  undivided  ninth  of  said  land  brought  a  suit 
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ii.  IJ'CS  in  the  circuit  court  of  Fayette  county  afrsinst  the  heirs 
of  Wiseman  and  the  heirs  of  Minerva  Wriston  seeking  partition 
of  the  lantl  ?o  as  to  haye  the  ninth  of  Minerva  Wriston  set 
apart  in  seyeraltv.  Upon  demurrer  to  the  bill  if  was  dismissed, 
und  Brago:  appeals. 

One  reason  given  to  justify  the  decree  on  which  it  is  said  the 
circuit  court  acted,  is,  that  the  suit  was  barred  by  the  statute  of 
limitations.    To  defeat  the  right  to  partition  it  must  appear  that 
there  had  ^:een  ten  years  of  hostile,  adverse  possession  prior  to 
the  suit.    We  cannot  find  this  from  the  bill.    At  once  upon  the 
death  of  Minerva  Bragg  her  husband's  curtesy  vested,  and  if 
any  presi'inption  is  to  be  indulgc<l,  it  is  that  the  wife  and  hus- 
band wore  in  actual  possession  in  common  with  other  heirs  of 
Wiseni.in,  and  that  after  her  death  he  so  continued;  we  should 
presume  wliat  seems  meant  by  the  bill,  that  Minerva  Bragsr  was 
in  actual  possession  along  with  those  heirs  of  a  conceiled  right 
in  th'?  undivided  property,  and  that  a  husband  lives  with  hk 
wife.     This  presumption  is  as  reasonable  as  the  reverse,  and  is 
the  one  to  be  preferred,  because  the  facts  to  apply  to  limitation, 
must  be  affirmatively  stated  or  in  this  case  appear.    But  without         ( 
indulging  in  presumption,  this  bill  does  not  state,  or  intimate, 
any  adverse  possession  by  other  heirs  against  the  Wriston  heirs, 
or  by  them  against  Bragg,  or  that  he  is  not  in  possession  as 
tenant  by  the  curtesy,  or  that  his  right  is  denied,  or  that  actoal 
possession  is  withheld  from  him  as  tenant  by  the  curtesy.    Snro- 
Iv  something  of  that  kind  should  a])])i^ar  from  the  bill  to  warrant 
the  api)lici\ti()n  of  the  statute  of   limitation.     The  same  facts 
must  api)(ar  in  the  bill  which  the  defendant  must  state  in  a 
plea  or  answer  s(  tting  up  the  statute.     Xot  only  does  the  bill 
not  give  sn^h  facts,  but  it  negatives  them.    It  avers  twice  that 
Minerva    Bragg   died    '^seised   and   possessed"   of   a   one-ninth 
Intercast  in  the  land.    This  imports  seisin  in  fact.     At  common 
law  liverv  of  seisin  means  delivery  of  actual  corporeal  posses- 
sion.    ThcTC  may  be,  it  is  true,  a  seisin  in  law  as  well  as  in 
deed  or  fact ;  but  where  the  word  is  used,  it  certainly  may  be 
taken  to  mean  seisin  in  fact  as  well  as  law.    If  anv  distinction 
IS  to  be  drawn,  it  would  first  import  actual  possession.    The 
word  "possession"  surely  means,  jyrima  facie,  actual  possession. 
Wlien,  therefore,  the  bill  says  that  Minerva  Bragg  was  seised  and 
possessed,  we  must  say  that  it  alleges  she  was  in  actual  posses- 
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sion.  25  Am.  &  Eng.  Ency.  L.  (2  Ed.)  253;  2  Bouvier  Law 
Die.  702,  d7o;  2  Blackstone  CVm.  310;  Ticdeman  on  Real  Prop. 
24;  26  Am.  &  Eng.  Ency.  L.  (1st  Ed.)  2fi,  note.  Coke  says  that 
seisin  "in  the  common  law  signifies  possession.^^  Institutes 
153a.  The  wife  being  in  actual  possession,  with  her  last  breath 
the  law  cast  it  upon  her  husband,  and  he  succeeded  her  therein 
under  his  curtesy  estate.  This  suit,  in  fact,  is  not  a  suit  for 
recovery  of  his  curtesy ;  it  is  not  even  suggested  by  the  bill  that 
it  is  unlawfully  withheld;  but  it  is  a  suit  for  partition,  and  the 
curtesy  estate  is  stated  only  as  the  title  enabling  Bragg  to  call 
for  partition. 

The  appellec»s  also  make  the  point  that  Bragg  does  not  show  a 
curtesy  c?*tate  vested  in  him,  because  the  bill  does  not  allege  that 
his  wife  had  seisin  in  fact  during  her  life.  This  presents  a 
qU'^tion  j»kin  to  that  mentioned  above,  but  somewhat  different, 
since  to  defeat  a  right  by  limitation  facts  giving  ground  for  the 
h^T  must  appear,  whereas,  as  to  curtesy,  the  claimant  must  state 
facts  giving  it  to  him.  The  law  requires  seisin  in  fact  to  give 
curtesy,  seisin  in  law  not  giving  it.  Fultort  v.  Johnson,  24  W. 
Va.  95.  The  bill  says  that  Wiseman  died  "seised  and  possesvsed'^ 
of  the  land.  It  does  not  sav  in  words  that  he  had  seisin 
or  possession  in  fact.  Is  it  necess.iry  to  expressly  aver  seisin 
in  fact?  This  puts  the  question  whether  when  one  dies  seised  in 
fact  of  land  his  heirs  get  from  him  that  seisin  in  fact  which  he 
has,  without  entrv  after  his  death.  I  think  we  mav  sav  as  to 
Wiseman  that  he  had  seisin  in  fact.  ^lost  books  speak  to  the 
effect  found  in  1  Lomax  Dig.  5 :  "Where  a  freeliold  estate  is 
conveyed  to  a  person  by  feoffment  witli  livery  of  seisin,  or  by 
anv  of  those  convevances  which  derive  their  effect  from  the 
gtatute  of  uses,  he  acquires  a  seisin  in  tleed,  and  a  freehold  in 
deed.  But  where  a  freehold  estate  comes  to  a  person  by  act  of 
law,  as  by  descents,  he  only  acquires  a  seisin  in  law,  that  is,  a 
right  to  the  possession,  and  his  estate  is  called  a  freehold  in  law. 
For  he  must  make  an  actual  entry  on  the  land  to  acquire  a  sei- 
sin and  freehold  in  the  deed.*^  This  seems  unreasonable.  Whero 
the  ancestc'r  is  not  in  actual  possession,  and  thus  has  not  seisin 
in  fact,  it  is  rational  to  say  that  his  heir  has  not  seisin  in  fact ; 
but  where  the  ancestor  has  seisin  in  fact,  why  doeg  it  not  go  by 
law  to  the  heir?  Under  the  doctrine  given  in  Lomax,  Coke  says 
that  *'if  a  man  dies  seised  of  lands  in  fee  simple  or  fee  taile 
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geDeral^  and  they  descend  to  his  daughter^  who  marries^  has  is- 
sue and  dies  before  entry,  the  husband  shall  not  be  tenant  by 
the  curtef  V ;  vet  in  this  case  the  husband  had  seisin  in  law.  But 
if  she  or  her  husband  had  entered  during  her  life,  he  would  haye 
been  tenant  by  curtesy."  1  Inst.  29a;  1  Greenl.  Cruise  140.  But 
some  books  do  not  lay  down  the  doctrine  of  seisin  as  quoted 
from  Lomax.  1  Washburn  on  B.  Prop,  section  97  says  that 
where  the  possession  is  vacant  at  the  ancestor's  death,  the  heir 
lias  only  seisin  in  law,  ard  in  vol.  3,  section  1953,  says,  ^There 
is  a  seisin  in  deed  and  a  seisin  in  law,  and  the  diflference  between 
the  two  is,  that  in  one  case  an  actual  possession  has  been  taken, 
and  in  the  other  there  is  a  right  like  that  of  an  heir  up  on  de- 
scent from  his  ancestor,  while  the  possession  is  vacant,  before  he 
has  marie  an  actual  entry."  Coke  upon  Lit.  by  Coventn%  266b, 
says  tliat  it  is  only  where  the  ancestor  is  out  of  actual  posses- 
•sion  that  descent  cast  on  heirs  mere  seism  in  law.  HilUard 
on  B.  Prop.  S2,  says  entry  by  the  heir  is  not  necessary.  The  pre- 
vailing doctrine  of  the  United  States  is  that  no  actual  entry  is 
necessar}',  either  by  an  heir  or  grantee,  in  order  to  give  him  a  sei- 
sin in  deed ;  provided  the  ancestor  or  grantor  was  seised  at  the 
time,  or  th^  possession  was  vacant  (not  in  a  disseisor),  "and  the 
ancestor  or  grantee  had  the  right."  Kerr  on  B.  Prop,  section 
1232. 

There  is  another  consideration  seeming  decisive  to  show  that 
an  heir  .^cts  his  ancestor's  seisin  in  fact,  without  entry.  By 
common  law  in  order  that  one  might  as  heir  inherit  from  an- 
other, that  other  must  have  had  seisin  in  fact,  not  mere  seisin  in 
law.  If  the  ancestor  had  no  seisin  in  fact,  nothing  could  be  in- 
herited from  him,  but  the  estate  went  from  the  last  person  hav- 
ing seisin  in  fact,  undei;  the  maxim  sei^ina  facit  stip  item,  sei- 
sin makes  or  points  to  the  root  of  descent.  1  Lomax  Dig.  586; 
H  Minor  Tnst.  525 ;  4  Kent  385.  But  this  common  law  rule  was 
wiped  away  by  the  statute  of  descents  of  Virginia  passed  in 
1785,  saying  that  "Henceforth,  when  any  person  having  title 
to  any  real  estate  of  inheritance,  shall  die  intestate  as  to  such 
estate,  it  shall  descend  and  pass"  to  certain  persons.  Such  is 
our  Code  1899,  chapter  78.  Under  this  statute  it  is  not  neces- 
sary that  tnere  be  conjwnctio  seisinae  ct  juris,  an  union  of  sei- 
sin and  title,  or  both  possession  and  title  in  a  person,  to  enable 
his  heirs  to  take  from  him  by  descent  whatever  he  has.    "The 
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coBunon  law  rule  ^seisina  facit  stipitem/  may  now  be  regarded 
as  abrogated  in  Virginia,  and  estates  of  intestates,  whether  in 
possession  or  vesting  title,  whether  present  or  reversionary,  will 
all  of  them  descend  to  the  same  heir,  without  any  regard  to  the 
seisin  of  the  ancestor/'  Lomax  Dig.  594.  See  4  Kent  section 
88.  So,  whatever  title  or  right  a  man  has  descends  to  his  heir. 
*If  he  haa  title  merely,  that  descends.  If  he  has  title,  and  under 
it  actual  possession,  that  title  and  that  possession  both  descend, 
as  possession  is  a  valuable  element  of  title.  Therefore,  when 
Wiseman  died  his  actual  possession  vested  in  Minerva  Wriston 
and  her  coparceners,  and  she  had  seisin  in  fact. 

But  if  this  were  not  so,  the  bill  saying  that  Minerva  Bragg 
died  "seised  and  possessed,''  it  imports  seisin  in  fact.  "Seised," 
if  it  does  not  alone  mean  that  the  person  is  in  possession,  im- 
ports title  of  inheritance,  and  the  two  words  combined  signify 
that  the  party  is  in  possession  actual  of  an  estate  of  inheritance. 
Seim  V.  O'Orady,  43  W.  Va.  77,  tends  to  support  this  decision. 

And  if  the  other  Wiseman  heirs  were  in  possession,  their  ac- 
fual  possession  was  that  also  of  Minerva  Bragg,  she  being  a 
parcener,  and  that  possession  gave  Bragg  right  to  curtesy,  even 
if  she  or  he  were  not  on  the  knd.    Keer  on  R.  Prop.,  section  732. 

Decree  reversed,  demurrer  to  bill  overruled,  and  remanded. 

Reversed. 
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2. 


AiiENT — Com  m  ission. 

Mere  commission  or  rev/ard  to  bo  earned  by  an  agent  In  exe- 
cuting the  agency  does  not  alone  make  the  agency  one  coup-ed 
with  an  interest,  (p.  337). 

Prinxtpal  \sd  Age.vt. 

An  agency,  uncoupled  with  an  interest,  and  not  for  a, fixed 
time,  may  be  revoked  by  the  principal  at  will  without  liability 
for  damages;  and  though  it  be  for  a  fixed  time,  still  it  may  be 
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revoked  at  will,  but  the  principal  will  be  liable  to  tbe  agent  for 
damages  for  wrongful  revocation  within  such  time.  Tbere  is 
often  a  difference  between  a  power  to  revoke  and  a  right  to  re- 
voke, as  between  principal  and  agent,     (p.  338). 

3.  Agent. — Contract, 

A  written  propsition  to  employ  one  as  agent  to  sell  land,  signed 
by  tbe  proposer,  accepted  by  the  agent,  though  not  signed  by 
iiim,  makes  a  binding  contract  of  agency  between  them,  and  is 
a  bilateral  mutual  contract  and  enforceable  against  both.  (p. 
339). 

4.  AcENT. — Contract. 

A  proiiJiis«i  of  remuneration  for  services  to  be  performed  makes 
a  vrilid  consideration  for  a  contract.  If  one  employ  another  as 
agent  for  remuneration  on  performance,  the  contract  is  based 
on  sufficient  consideration,  and  is  mutually  binding,  (p.  340). 

5.  Contract. 

Benefit  to  be  derived  by  each  party  to  a  contract  fumishe5  a 
sufficient  consideration  for  it.  (p.  340). 

6.  iN.^TRUCTfox — fCvxdencc—  Court. 

It  is  for  the  court  to  determine  whether  there  is  evidence  to 
render  an  instruction  relevant.  An  instruction  cannot  be  given 
and  its  consideration  by  the  Jury  made  to  depend  upon  whether 
the  jury  finds  that  there  is,  or  is  not,  such  evidence,  (p.  341). 

Error  to  Circuit  Court,  Monroe  County. 

Action  by  John  L.  Eowan  &  Co.  against  J.  W.  Hull.  From 
a  judgment  of  the  circuit  court  affirming  a  judgment  for  plain- 
tiffs on  ap}.eal  from  a  justice,  defendant  brings  error. 

John  Osborne  and  J.  D.  Logax,  for  plaintiff  in  error. 

RowAX  &  BoGGESs,  R.  E.  L.  Clark,  and  J.  A.  Meadows,  for 

defendants  in  error. 

Brannon,  Judge  : 

In  the  circuit  court  of  Monroe  county,  in  an  appeal  from  a 
justice,  John  L.  Rowan  &  Co.  recovered  against  J.  W.  Hull,  a 
verdict  and  judgment  for  $137.50,  and  from  this  judgment 
Hull  has  brought  a  writ  of  error.  The  claim  of  Rowan  &  Co.  u?, 
that  Hull  engaged  them  to  sell  for  him  a  tract  of  land,  and  tLrj 
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undertook  the  service^  and  made  effort  to  sell  to  several  persons; 
that  they  interested  John  C.  Ballard  in  the  lands,  and  sent 'him 
to  see  it,  but  Hull  informed  Ballard  that  he  had  concludcrd  not 
to  sell,  and  had  revoked  the  power  of  Rowan  ft  Co.  to  s^'Il. 
Ballard  then  went  to  Bowan  ft  Co.,  and  they  exhibited  to  him  the 
written  memorandum  empowering  them  to  sell,  and  convinced 
him  that  they  still  had  power  to  sell  under  it,  notwithstanding 
the  revocation  of  their  authority  to  sell,  and  then  Ballard  mai'e 
a  writing  addressed  to  Bowan  ft  Co.  saying  that  he  would  give 
them  $5,500,  for  the  Hull  farm.  Before  Ballard  went  to  see 
the  land  Hull  wrote  Bowan  ft  Co.  on  the  12th  of  August,  that 
he  had  concluded  not  to  sell  his  farm.  The  memorandum  Dut- 
ting  the  land  in  the  hands  of  Bowan  ft  Co.  for  sale  is  as  follows : 
'^300  acres  in  Sweet  Spring  Dist.  near  Gap  Mills;  good  dwelling, 
fine  bam  and  other  buildings;  fine  orchard,  well  watered  with 
running  water — well  timbered— one  of  the  nicest  farms  in  Mon- 
roe. Price,  $5,500.  Terms  .easy.  5  per  cent,  to  John  L.  Bowan 
&  Co.  Land  to  be  exclusively  with  them  3  months  and  until 
withdrawn.    This  August  5th,*  1902,  J.  W.  Hull.'' 

On  5th  of  January,  1903,  Bowan  ft  Co.  sued  Hull  for  com- 
pensation for  their  service  under  this  agreement 

Hull  contends  that  the  paper  given  by  him  conferred  on  Bow- 
an ft  Co.  a  naked  power  to  sell  uncoupled  with  an  interest,  and 
that  it  was  revocable  at  any  moment  he  might  choose  to  revoke 
it,  and  that  when  he  revoked  it  before  sale  Bowan  ft  Co.  could 
not  recover  the  agreed  commission,  but  only,  at  most,  compen- 
sation for  what  they  actually  did,  if  any  thing,  under  the  power. 
Hull  would  reverse  the  judgment  on  the  strength  of  his  revoca- 
tion of  the  authority  of  Bowan  ft  Co.  to  sell.  The  summons  not 
being  before  us,  and  no  pleading  to  show  whether  Bowan  ft  Co. 
claimed  5  per  cent,  on  $5,500,  or  merely  actual  compensation  for 
trouble  as  agents,  we  cannot  say,  by  the  record,  which  character 
of  claim  was  made;  but  we  assume  that  it  was  for  commission. 
What  is  the  effect  of  the  revocation  before  Bowan  ft  Co.  found  a 
purchaser  ?  Wc  have  the  question  strictly  as  between  those  par- 
tics,  not  the  rights  of  Ballard.  This  power  was  naked,  coupled 
with  no  interest,  as  the  commission  to  be  earned  is  not  an  inter- 
est rendering  the  power  irrevocable.  1  Am.  ft  Eng.  Ency.  L. 
{2  ed.)  1217;  Alechcn  on  Agency,  section  207.  The  same  book, 
section  209  says:    "Power  to  revoke— bow  distinguished  from 
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the  right  to  revoke.  Where  the  authority  is  not  coupled  "with  an 
interest,  the  principal  has  power  to  revoke  at  his  will  at  any  time. 
But  this  power  to  revoke  is  not  to  be  confounded  with  the  right 
to  revoke.  Much  uncertainty  has  crept  into  the  text  books  and 
decisions  from  a  failure  to  discriminate  clearly  between  them. 
Except  in  those  cases  where  the  authority  is  coupled  i^ith  an 
interest,  the  law  compels  no  man  to  employ  another  against  his 
will.  The  relation  of  agent  to  his  principal  is  founded,  in  great- 
er or  less  degree,  upon  trust  and  confidence.  It  is  essentially  a 
personal  relation.  •  •  *  It  is  the  rule  of  law  that  contracts 
of  agency,  like  those  creating  other  personal  relations,  will  not 
be  specifically  enforced.  Nor  does  it  make  any  difference  in  this 
view,  that  the  principal  has  expressly  agreed  that  he  will  con- 
tinue to  confide  in  the  agent  for  a  definite  period.  It  is  no  less 
difficult,  on  that  account,  to  coerce  compliance.  *  *  The  law, 
therefore,  leaves  the  principal  in  such  cases  to  determine  for 
himself  how  long  the  relation  shall  continue.  This,  then,  is 
what  it  meant  when  it  is  said  that  the  principal  may  revoke  the 
authority  at  nny  time.  But  it  by  no  means  follows  that,  though 
possessing  this  power  the  principal  has  a  right  to  exercise  it 
without  liability  regardless  of  his  contract  in  the  matter.  It  is 
entirely  consistent  with  the  existence  of  the  power  that  the  prin- 
cipal may  agree  that  for  a  definite  period  he  will  not  exrcise  it, 
and  for  the  violation  of  such  agreement  the  principal  is  as  much 
liable  as  for  the  breach  of  any  contract.  It  is  in  this  view,  there- 
fore, that  the  f|\ier;ti()n  of  the  rigM  to  revoke  nrisot:."  Section 
210.  "When  the  right  to  revoke  exists — when  no  expresj*  or  im- 
plied agreement  exists  that  the  agent  shall  be  retained  for  a 
definite  time,  the  power  and  the  right  of  revocation  coincide — 
surb  employments  are  deemed  to  be  at  will  merely,  and  may  he 
terminated  at  any  time  by  either  party  without  violating  con- 
trai't  obligations  or  incurring  liability.  The  law  presumes  tliat 
nil  general  eirployments  are  thus  at  will  merely,  and  the  burden 
of  proving  employment  for  a  definite  time  rests  upon  him  who 
alleges  it."  Also  section  620.  To  like  effect  see  Reinhard  on 
Agency,  section  159,  161;  1  Am.  &  Eng.  Ency.  L.  1216.  Thus, 
Rowan  &  Co.  had  right  of  action  for  the  breach  of  the  contract 
in  the  revocrition  of  their  power  within  the  period  of  three 
montliP.  Authorities  cited  for  Hull  do  not  oppose  this  position, 
except  Simpson  v.  Carson,  11  Oregon  361,  a  case  not  well 
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soned.  Hvrt  v.  nousmarticr,  8  Wheaton  174,  was  a  power  coup- 
led with  ail  interest,  a  power  to  sell  and  pay  the  agent  a  debt,  and 
it  was  held  irrevocable  in  life  or  by  death.  By  no  means  does 
it  touch  the  proposition  that  where  one  empowers  another  for  a 
given  time,  the  power  can  be  recalled  SQoner  without  liability. 
We  do  not  deny  that  even  if  the  power  says  it  is  exclusive  or 
irrevocable  it  may  be  revoked,  unless  coupled  with  an  interest  or 
for  a  fixed  terra.  Mecheni  on  Agency,  section  204.  But  here  is  a 
fixed  term. 

The  right  of  action  of  Bowan  &  Co.  thus  being  clear,  what  is 
the  measure  of  recovery  ?  Hull  says  that  they  have  right  to  re- 
cover for  what  service  they  performed,  but  that  the  recovery  is 
beyond  that.  Even  on  that  basis  we  do  not  see  that  we  can  deny 
the  finding  of  the  jury.  But  that  is  not  the  test.  "Where  the  par- 
ti'.s  have  provided  by  th(*ir  af^roeniont  what  the  agent^s  compen- 
sation shall  be  in  case  the  principal  sees  fit  to  revoke  the  author- 
ity prematurely,  such  agreement  will  form  the  basis  of  the 
agent^s  recovery/*  Reinhard  on  Apc^ncy,  Fcction  269;  Mechem 
on  Agency,  section  622.  Under  this  principle  the  jury  could 
have  qiven  Rowan  &  Co.  $275,  and  so  Hull  has  no  right  to  com- 
plain of  a  le?s  verdict.  They  could  have  realized  that  sum  had 
not  the  agency  been  terminated.  See  Ferrena  v.  Sayre,  40  Am. 
Dec.  496. 

But  Hull  savs  further  that  tlie  meniorandiini  is  one-sided,  im- 
posing  no  duty  or  lial)ility  on  Rowan  &  Co.,  and  not  binding 
them  becaii?e  they  did  not  sign  it.  A  writing  was  not  necessary 
on  thtir  part  to  create  an  agency.  If  they  accepted  the  agency 
tliJit  wa.-,  "iioiiL-l^  Jicytiolds  v.  Tompkius  23  W.  Va.  229; 
Mochem  on  Agency,  section  271.  If  a  principal  employ  the 
agent  for  pay  for  executing  the  agency,  it  is  enough.  Reinhard 
on  Agency,  section  62.  The  oral  evidence  proves  that  they  did 
.icce])t  (be  agency.  Thr«t  evidence  doe?  not  contradict  or  vary, 
but  supplements  and  applies  the  short  memorandum  and  ex- 
plains the  contract  as  consistent  with  it.  In  deed,  no  oral  evi- 
dence is  for  ihat  necrssvirv.  Of  course,  oral  evidence  is  permis- 
sible to  show  acceptance  of  the  aneney,  as  it  is  to  show  accept- 
ance of  a  {[qq{\.  Rownn  &  Co.  wont  on  to  execute  the  agency  by 
seeking  puicha?prs  under  it,  and  this  signifies  acceptance.  "This 
consent,  of  course,  may  be  inferred  from  the  acts  of  the  agent. 
Thus,  where  he  is    found  performing  the  agency,  his  acceptance 
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of  it  will  be  prcsunioc!/'  Mechem  on  Agency,  sec  108.  Bowan 
ft  Co.  accepted  the  memorandnm.  Offer  on  one  side  accept- 
ed by  the  other  makes  a  mutual  contract  binding  both.  Bishop 
on  Contracts,  section  322.  The  consideration  is  valid  in  law; 
the  promise  on  the  one  side  to  employ,  tiie  agreement  on  the 
other  side  to  be  employed  signified  by  the  delivery  of  the  memo- 
randum and  its  acceptance  and  prosecution  of  the  agency  under 
it.  There  were  mutual  and  dependent  promises  on  the  one  side 
to  employ,  on  the  other  to  serve.  In  the  forms  of  declaration 
touching  services  we  find  them  saying  that  in  consideration  tiiat 
one  agreed  and  undertook  to  employ,  the  other  agreed  and 
undertook  to  serve  in  a  given  capacity.  These  are  mutual  prom- 
ises. It  is  surely  not  true  that  Bowan  ft  Co.  were  bound  to  do 
nothing.  When  they  accepted  that  memorandum  of  that  em- 
ployment, they  became  liable  to  the  duties  imposed  upon  them 
by  law  in  such  cases.  For  breach  of  their  duty,  for  negligent 
loss  of  a  sale^  they  would  be  liable.  3  Minor  329.  There  was 
benefit  to  be  derived  on  each  side  from  the  contract,  and  that 
fills  in  the  fullest  the  demand  of  the  law  as  to  consideration, 
Sium  V.  Paruth,  1  W.  Va.  1515.  '^\Tiere  mutual  promises  are 
made,  the  one  furnishes  sufficient  consideration  for  the  other." 
9  Cyc.  323.  Bilateral  contracts  furnish  both  the  required  consid- 
eration and  mutuality.  6  Am.  ft  Eng.  Ency.  L.  (2  ed.)  72?. 
This  case  is  but  an  instance  of  the  old  basic  rule  of  the  law  of 
contract  that  where  an  offer  is  made  and  accepted  a  contract  has 
been  made. 

Hull  says  that  plaintiff's  instruction  3  is  bad.  It  says  that 
the  consideration  for  a  contract  need  not  be  money,  but  may  be 
of  an  act  to  be  performed,  and  if  plaintiffs  agreed  to  sell  for 
remuneration  that  is  sufficient  consideration.  This  is  sound. 
But  it  is  &aid  that  it  conflicts  with  defendants  instruction  first 
saying  that  when  Hull  put  his  land  in  to  the  hands  of  Bowan  ft 
Co.  he  could  revoke  at  any  time.  Where  is  the  conflict  when  one 
deals  alone  with  consideration,  the  other  with  revocation?  There 
is  no  inconsihtency  between  instructions  3  and  4,  the  latter  say- 
ing that  if  Bowan  ft  Co.  found  a  purchaser  and  consummation 
of  sale  was  prevented  by  defendant,  they  could  recover  conimis- 
sion.    They  deal  with  different  subjects. 

Fault  is  found  with  plaintiff's  instruction  5.  After  stating  a 
proposition,  the  court  stated  to  the  jury  that  the  instruction 
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to  be  considered,  if  evidence  had,  been  given  to  sustain  it,  but  if 
no  suoh  evidence  had  been  given  the  jury  must  disregard  it.    It 
is  very  old  law  that  an  instruction  should  not  be  given  without 
evidence  bearing  upon  the  facts  on  which  it  rests,  and  whether 
there  is  such  evidence  the  court  must  say.    Upon  this  view  it 
would  be  error  to  give  an  instruction  continually  as  in  this  case. 
Reversals  are  innumerable  for  the  cause  that  there  was  no  evi- 
dence to  render  an  instruction  a  question  before  the  jury.  When 
the  court  gives  an  instruction,  the  jury  must  say  that  in  the 
opinion  of  Ahe  court  the  subject  of  the  instruction  is  a  proper 
malter  for  the  consideration  of  the  jury  under  the  evidence 
Though  error  to  give  the  instruction,  it  ought  not  to  reverse  the 
judgment.    The  instruction  runs  that  if  Bowan  &  Co.  got  Bal- 
lard to  view  the  land  with  a  view  to  buy,  and  Bowan  ft  Co.  did 
this  before  revocation  and  afterwards  Ballard  made  an  offer  to 
buy  at  the  price  fixed  in  the  memorandum,  and  did  so  in  pursu- 
ance of  the  solicitation  of  Bowan  ft  Co.,  then  they  were  entitled 
to  recover  the  commission  stipulated  in  the  contract    It  was 
claimed  on  the  one  side  and  denied  on  the  other  that  when  Bowan 
was  on  the  witness  stand  he  stated  that  a  few  days  after  the 
engagement  of  Bowan  ft  Co.  as  agents  and  before  the  12th  of 
August,  the  date  of  revocation  of  their  authority,  Bowan  talked 
with  Ballard  and  Mann  about  the  land,  and  they  agreed  to  ex- 
amine it.    The  judge  was  sitting  with  his  back  to  the  witness 
and  could  not  certify  that  the  witness  had  so  stated,  and  there- 
fore left  it  to  the  jury  to  say  whether  he  had  so  stated.    Now, 
the  date  when  Bowan  talked  with  Ballard  and  Mann  and  re- 
quested them  to  examine  the  land  is  immaterial,  so  it  was  within 
three  months.    That  evidence,  the  existence  of  which  was  left 
to  the  jury,  was  immaterial.    That  statement  of  the  instruction 
was  hurtful  to  the  plaintiff  and  beneficial  to  the  defendant. 
Eliminate  it,  and  the  instruction  is  sound  law  and  pertinent  to 
the  case. 

Our  conclusion  is  to  affirm  the  judgment. 

AffiTtned. 
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CHARLESTON. 

Medley  v.  German  Alliance  Insurance  Co. 

Submitted  February  10,  1904r— Decided  March  15,  1904. 

1.  Insi;Jia:^ge  Agekt — contract — Laches. 

An  Insurance  company,  establishing  a  local  agency,  is  respon- 
sible to  the  parties  with  whom  the  agent  transacts  business  for 
his  acts  and  declarations  within  the  scope  of  his  employment 
and  to  the  extent  of  the  authority  apparently  conferred  upon  him 
by  the  company,  and  a  limitation  upon  such  apparent  authority, 
not  communicated  to  the  insured  before  he  acted  upon  the  repre^ 
sentations  or  conduct  of  the  agent,  will  not  relieve  the  company 
from  liability,  unless,  after  discovery  of  the  want  of  authority 
in  the  agent,  the  insured  has  precluded  himself  from  the  asser- 
tion of  his  rights  by  laches,    (By  three  judges.)     (pp.  352,  353). 

2.  Insurance  CJompany. — Liahility  of. 

When  an  insurance  agent,  entrusted  with  blank  policies  and 
authorized  to  fill  up,  countersign  and  deliver  them,  is  correctly 
informed,  by  the  person  whose  property  he  undertakes  to  insure, 
as  tr  the  state  of  the  title  and  other  facts  material  to  and  affect- 
ing the  inception  of  the  contract,  so  far  as  inquiry  is  made  re- 
specting them,  and  takes  no  written  application  for  the  insur- 
ance, and  Chen  issues  a  policy  embodying,  as  warranties  therein, 
facts  different  from  those  which  were  given  to  him  by  the  in- 
sured, the  company  is  estopped  from  defending  a  claim  for  loss 
under  the  policy  on  the  ground  of  such  false  recitals,  unless  it 
is  shown  that  the  insured  has  prior  or  contemporaneous  notice 
of  want  of  authority  in  the  agent  1o  waive  conditions.  (By 
three  judges.)   (p.  357). 

3.  iNSi'RANCE  Co. — Contract. 

A  contract  in  writing  is  iJresumed  to  be  the  embodiment  of  an 
antecedent  verbal  agreement,  and,  upon  clear  and  full  proof, 
that  the  person  wbo  undertook  the  preparation  of  it  has,  by  mis- 
take or  fraud,  written  the  contract  different  from  what  it  was 
as  made  by  the  parties,  it  may  be  reformed  in  equity,  and  where 
such  departure  occurs  in  a  policy  of  insurance  prepared  by  an 
agent  of  the  company,  it  raises  an  equitable  estoppel  against  the 
company  which  may  be  c-ffcctually  c?.serted  by  the  insured  in  a 
court  of  law,  unless  he  had  notice  of  want  of  authority  in  the 
agent  to  waive  the  conditions  at  all  or  except  in  a  specific  man- 
ner.    (By  three  judges.)   (p.  359). 

4.  iKeuTiANCE  Policy. — Contract. 

A  clause  in  a  policy  of  insurance  so  limiting  the  authority  of 
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the  agent  Ui  not  notice  to  the  insured  of  the  agent's  want  of 
powor  to  bind  his  princiial  in  respect  to  transactions  had  be- 
tween them  before  the  policy  was  delivered,  such  as  will  prevent 
a  reformation  of  the  contract  at  the  instance  of  the  insured,  or 
preclude  him  from  relying  upon  a  waiver  of  conditions  by  the 
aj^ent.  made  prior  to  the  issuance  of  the  policy.  (By  three 
judges.)   (p.  361). 

5.  Insurance  Policy. — Laches. 

Failure  to  read  a  policy  of  insurance  within  a  short  time 
after  its  delivery  is  not  such  neglect  or  laches  as  will  preclude 
the  insured  from  having  a  reformation  of  it  or  deprive  him  of 
the  benefit  of  a  waiver  by  the  company  through  its  agent,  unless 
Bcme  fact  was  known  to  him  suflftcient  to  put  him  on  inquiry  as 
to  whether  it  had  been  correctly  written  or  contained  a  limita- 
tion upon  the  powers  of  the  agent     (By  three  judges.)    (p.  361). 

6.  Insurance  Policy — Agent. 

Restrictions  inserted  in  a  policy  of  insurance  upon  the  power 
of  t.ie  agent  to  waive  any  conditions  except  in  a  particular  man- 
ner, as  by  Indorsing  the  waiver  on  the  policy,  do  not  apply  to 
those  condtttons  which  relate  to  the  inception  of  the  contract. 
(By  three  Judges.)     (p.  863). 

7.  Insurance  Policy. — Agent — Limitation, 

As  to  promissory  warranties,  conditions  for  the  violation  of 
which  the  policy  is  rendered  non-effective  after  it  has  become 
effertive  and  operative,  such  limitation  clause  is  not  only  notice 
to  the  insured  of  want  of  authority  In  the  agent  to  waive  them, 
but  also  a  stipulation  between  the  parties  that  the  agent  has  not. 
and  shall  not  have,  any  such  power,  (p.  365). 

8.  Insurance  PoLicY.—£fa/c  of  Property— Notice. 

Notice  of  sale  of  the  insured  property  under  a  deed  of  trust, 
served  upon  the  insured  before  the  occurrence  of  the  loss,  pre- 
cludes recovery  when  the  policy  contains  a  stipulation  that,  un- 
less otherwise  provided  by  agreement  endorsed  thereon  or  added 
thereto,  it  shall  be  void,  "if,  with  the  knowledge  of  the  insured, 
foreclosure  proceedings  be  commenced  or  notice  given  of  sale 
of  any  property  covered  by  this  policy  by  virtue  of  any  mortgage 
or  trtist  deed,"  together  with  a  clause  inhibiting  the  agent  from 
waiving  such  condition  otherwise  than  by  an  agreement  so  en- 
dori^od  or  added,  and  no  agreement  waiving  the  condition  as  to 
commencement  of  foreclosure  proceedings  and  notice  of  sale  is 
so  endorsed  or  added,  unless  the  forfeiture  is  waived  by  the 
company  or  the  agent  under  authority  therefor  conferred  hy  the 
company,    (p.  369.) 
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9.  Pbovissobt  WAMBAmY— Forfeiture. 

Forfeiture  for  breach  of  a  promissory  warranty  is  not  waived 
by  retention  of  the  premium  after  notice  thereof,  (p.  367). 

10.  Insurakce  Pouct. 

Under  such  a  policy  having  a  slip  attached  thereto  by  the 

agent,  saying  among  other  things,  "| ,    Other  Concurrent 

Insurance  permitted,"  additional  insurance  on  the  property  will 
not  prevent  recovery  for  loss  on  the  policy,  (p.  366). 

11.  Inhubance  Co. — Liability. 

Denial  by  an  insurance  company  of  its  liability  on  other 
ground.?,  within  the  time  allowed  for  furnishing  preliminary 
proofs  of  loss,  is  in  law  a  waiver  of  the  conditions  of  the  policy 
requiring  such  proofia.  (p.  366). 

12.  lNRi*BANCB  PoucT. — Fraud. 

When,  by  the  provisions  of  a  policy,  it  shall  be  Yoid  in  case 
of  fraud  or  false  swearing  by  the  insured  touching  any  matter 
relating  to  the  insurance  or  the  subject  thereof,  false  Lwearlng, 
in  order  to  defeat  recovery,  must  be  intentional  and  done  for 
the  purpose  of  defrauding  the  insurer,  (p.  365). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Lucy  A.  Medley  against  the  German  Alliance  In- 
surance Company.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

Reversed, 

Watts  ft  Ashbt  and  Chilton,  MacCobkle  &  Chilton,  for 
plaintiff  in  error. 

A.  W.  McDonald;  Bbown,  Jackson  &  Knight;  Link, 
Byrne  &  Cato,  and  A.  B.  Littlepage,  for  defendant  in  error. 

POFFENBARQEB^  PRESIDENT: 

The  German  Alliance  Insurance  Company  complains  of  a 
judgment  of  the  circuit  court  of  Kanawha  County,  rendered 
against  it  and  in  favor  of  Lucy  A.  Medley,  for  the  sum  of 
$1^732.00  in  an  action  of  assumpsit  upon  a  policy  of  insurance 
upon  a  dwelling  house  and  personal  property  therein  for  tiie 
sum  of  $1,500.00;  alleging  that  the  court  erred  in  overruling 
its  motion  to  exclude  the  plaintiff's  evidence,  made  at  the  con- 
clusion thereof,  and  its  motion  to  exclude  all  the  evidence  and 
direct  a  verdict,  made  after  all  the  evidence  bad  been  intio- 


W.  Va.]  Medley  v.  Insurance  Co  346 

duced;  in  giving  to  the  iury  five  several  instructions  and  each 
of  them;  in  refusing  to  set  aside  the  verdict;  and  in  entering 
judgment  thereon. 

One  of  the  principal  defenses  to  the  action,  raised  by  a  proper 
plea,  and  which  forms  the  subject  matter  of  instructions  given 
and  refused,  is  the  alleged  breach  of  a  condition  of  the  policy 
which  reads  as  follows:  "This  entire  oolicv,  unless  otherwise 
provided  by  agreement  endorsed  hereon  or  added  hereto,  shall 
be  void  *  ♦  *  if  the  interest  of  the  insurecl  be  other  than 
unconditional  and  sole  ownership ;  or  if  the  subject  of  insurance 
be  a  building  on  ground  not  owned  by  the  insured  in  fee  simple." 
No  such  provision  was  endorsed  on  the  policy.  Mrs.  Medley's 
titJe  to  the  land  on  which  the  building  stood  is  evidenced  by  a 
deed  by  which  the  Kanawha  Valley  Bank,  a  corporation,  "doth 
errant  and  convey  unto"  her  the  lot  (describing  it),  and  which 
contains,  in  the  linhendvm  clause  thereof,  the  following:  '^And 
it  is  fully  understood  and  agreed  between  all  of  the  parties 
herein  interested  that  the  said  lot  of  land  is  hereby  conveyed 
by  the  parties  of  the  first  part  to  the  party  of  the  second  part 
for  and  during  her  lifetime  and  at  and  after  her  death  the  title 
to  the  said  lot  is  to  pass  unto  and  vest  in  her  children  bom  and 
imbor?!."  No  written  application  for  the  policy  was  made.  The 
contract  of  insurance  was  effected  by  Thomas  Popp  on  behalf  of 
the  company  as  its  agent  and  G.  W.  Medley,  the  husband  of  the 
plaintiff,  a.^t  her  agent.  The  insurance  was  solicited  by  the  com- 
pany through  Popp,  who  inquired  of  Medley,  before  issuing  the 
policy,  as  to  the  person  in  whose  name  the  deed  was,  in  response 
to  which  Medley  said:  "The  deed  is  deeded  to  my  wife  and 
her  heirs,  bom  and  unborn.*'  George  Medley,  a  son  of  the  in- 
sured, says  his  father  told  Popp  the  property  was  deeded  to  his 
mother  and  hor  heirs,  and  also  that  there  was  a  lien  upon  it  by 
deed  of  trust  for  throe  hundred  dollars  in  favor  of  Ben  Baer. 
Both  father  and  son  say  the  agent  inquired,  not  as  to  the  estate 
or  interest  of  Mrs.  Medley  in  the  property,  but  as  to  the  name 
of  the  person  to  whom  it  was  deeded.  Popp's  testimony  was 
not  taken. 

The  policy  contained  the  following  additional  clause,  limit- 
ing the  authority  of  the  agent:  "This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agreements  or  conditions  as 
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may  be  endorsed  hereon  or  added  hereto,  and  no  officer,  agent 
or  other  representative  of  these  companies  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except  such  as  by 
the  terms  of  this  policy  may  be  the  subject  of  agreeinent  en- 
dorsed hereon  or  added  hereto,  and  as  to  such  provisions  and  eon- 
ilitions  no  officer,  agent  or  representative  shall  have  such  power 
or  be  deemed  or  held  to  have  waived  such  provisions  or  condi- 
tions unless  such  waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto,  nor  shall  any  privilege  or  permission  affecting  the 
insurance  under  this  policy  exist  or  be  claimed  by  the  insured 
ur.loss  so  written  or  attached/' 

In  Wolperi  v.  Northern  Assur.  Co.,  44  W.  Va.  734,  this  Court 
held  that:  "If  an  insurance  company  elects  to  issue  its  policy 
of  insurance  against  a  loss  by  fire  without  any  regular  applica- 
tion, or  without  any  representation  in  regard  to  the  title  to  the 
property  to  be  insured,  it  cannot  complain,  after  a  loss  lias  oc- 
curred, that  the  interest  of  the  insured  was  not  correctly  stated 
in  the  policy,  or  that  an  existing  incumbrance  was  not  dis- 
closed/' Said  case  follows  the  decision  in  Insurance  Co.  v. 
Rodefer,  92  Va.  747.  The  principle  was  again  applied  in  Cleat- 
enger  v.  Franklm  Insurance  Co.,  47  W.  Va,  595.  In  that  case, 
at  page  608,  Jodqb  English,  delivering  the  opinion  of  the 
Court,  says:  "This  policy  then,  was  issued  by  the  Franklin 
Company  without  any  application  therefor  signed  by  the  as- 
sured. In  such  cases  the  law  is  thus  laid  down  in  Insurance 
Company  v.  Rodefer/'  and  then  quotes  the  syllabus  in  that  case 
as  above  given. 

This  is  consistent  with,  and  logically  results  from,  other 
principles  of  insurance  law  several  times  announced  by  this 
Court  one  of  which  is  that  the  agent  of  an  insurance  company, 
in  preparing,  or  directing  the  preparation  of,  an  application  for 
insurance,  acts  for  his  company,  and  not  for  the  applicant. 
He  is  the  agent  of  the  company  and  not  the  agent  of  the  appli- 
cant, and,  in  what  he  does,  binds  the  company  and  not  the  ap- 
plicant, if  he  acts  improperly.  "Though  the  weight  of  the  mod- 
em authorities  as  Woll  as  reason  in  my  judgment  leads  to  the 
conclusion,  that,  where  an  application  for  a  policy,  which  ii 
filled  up  by  an  agent  of  an  insurance  company  and  signed  bv 
the  insured  on  the  faith,  that  it  has  been  properly  filled  up.  who 
has  not  read  the  application^  though  he  had  an  opportunity  to  do 
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so,  if  none  of  the  false  answers  were  given  by  him  but  were  in- 
serted by  the  agent  of  the  insurance  company  either  fraudulent- 
ly or  bv  mistake,  where  the  mistake  was  not  the  result  of  anv- 
thing  said  or  done  by  the  insured,  the  insured  or  assured  is  not 
i>ound  by  such  false  answers  inserted  in  the  application,  but 
these  answers  should  be  regarded  as  the  act  of  the  insurance 
company  by  its  agent  and  not  as  the  act  of  the  insured.  It  is 
true  this  position  is  still  controverted  by  respectable  authorities. 
*  *  *  *  But  outside  of  Massachusetts  the  weight  of  author- 
ity now  seems  to  be  in  favor  of  the  position,  that  under  circum- 
stances above  stated  false  answers  in  the  application  for  an  in- 
puranice  will  not  forfeit  the  policy ;  and  I  concur  in  this  view." 
Green,  Judge,  in  Schwarzbach  v.  Insurance  Co.,  25  W.  Va.  623, 
()63.  This  view  is  cmbotlied  in  point  12  of  the  syllabus  of  said 
case.  The  same  doctrine  is  re-iterated  in  Deitz  v.  Insnrance  Co., 
31  W.  Va.  851,  and  it  is  incorporated  in  point  3  of  the  syllabus 
of  that  case  together  with  the  further  declaration  that,  "This 
rule  is  not  changed  by  a  stipulation  inserted  in  the  policy  57/^- 
seqtLenfhf  issued,  that  the  acts  of  such  agent  in  making  out  the 
application  shall  be  deemed  the  acts  of  the  insured." 

It  is  denied,  however,  tb^t  this  law  is  applicable  to  the  case  in 
hand  for  the  reason  that  the  policy  contains  a  clause,  limiting  the 
power  of  the  compan/s  agent  to  waive  conditions  of  the  policy. 
As  the  policy  was  delivered  into  the  hands  of  the  insured  with 
this  clause*  plainly  printed  in  it,  it  is  said  that  she  had  notice  of 
it,  and  was  bound  to  know,  whether  she  read  the  policy  or  not, 
that  the  agent  had  no  power  to  issue  a  policy  upon  any  other 
conditions  than  those  stated  in  it.    It  is  difficult  to  see  any  solid 
ground  for  this  distinction.    In  the  Deitz  case,  the  policy,  when 
put  in  the  hands  of  the  insured,  said  that  if  the  property  was 
held  in  trust  or  on  commission  or  by  leasehold,  or  other  interest, 
not  amounting  to  absolute  and  sole  ownership,  it  must  be  so 
representei!  to  the  company  and  expressed  in  the  policy  in  writ- 
ing?, else  the  insurance  as  to  such  property  should  be  void,  and 
thnt  if,  through  the  agent,  any  misrepresentation  as  to  the  title? 
to  ^he  property  or  any  other  matter,  had  been  made,  the  agent 
should  be  deemed  to  be  the  agent  of  the  insured,  and  not  of  the 
company,  and  further,  that  the  company  should  "not  be  bound 
by  any  act  of  or  statement  made  to  or  by,  any  agent  or  other 
person/'  which  was  not  contained  either  on  the  policy  or  in  the 
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written  application  upon  which  the  insnianoe  or  any  reneval 
thereof  was  based.  How  conld  the  company  have  chosen  and 
put  into  its  policy  words  more  emphatically  denying  to  its  agent 
the  power  to  bind  it  by  any  word  or  act  ontside  of  the  written 
matter  contained  in  the  application  for  the  policy?  For  the 
Tery  reason  that  the  company  had  so  attempted  to  limit  the 
authority  of  its  agent  in  respect  to  matters  preceding  the  isBia- 
ance  of  the  policy  in  the  negotiation  of  the  contract,  this  Court 
virtually  declared  that  clause  of  the  policy  void,  or,  at  lea^ 
that  the  clause  in  the  policy  subsequently  issued  was  not  notice 
to  the  insured  of  the  limitation  of  the  agenfs  authority.  In  that 
case,  the  policy  was  issued  to  a  husband  on  a  building  belonging 
to  his  wife  and  the  court  held  the  insurance  company  bound  to 
pay  the  loss,  notice  of  want  of  authority  apparent  on  the  face  of 
the  policy,  (if  it  be  notice),  to  the  contrary  notwthstanding.  In 
Cleavenger  v.  Franklin  Insurance  Co.,  47  W.  Va,  695,  the  inter- 
est of  the  insured  was  different  from  that  stated  in  the  policy, 
and  the  policy  declared  that  if  it  were  different,  the  policy 
should  be  void.  Whether  it  contained  any  clause  concerning  the 
authority  of  the  agent  does  not  appear.  In  Wdperi  y.  Narfkem 
Assvr.  Co.,  Judge  English  said :  '?t  appears  that  the  plain- 
tiff in  this  ca&e  is  illiterate,  cannot  read  a  word  of  English,  and 
had  to  rely  on  the  insurance  agents  in  taking  out  the  policy.  Xo 
questions  appear  to  have  been  asked  him  in  regard  to  the  deed 
of  trust,  and  it  does  not  appear  that  the  conditions  of  the  policy 
were  read  or  made  known  to  him,  and  no  concealment  appears  to 
have  been  made  by  the  plaintiff.  It  was  simply  an  omission  by 
the  agent  to  inquire  in  reference  to  liens  on  the  property  which 
was  not  the  fault  of  the  plaintiff,  and,  looking  at  the  ^itire  case 
as  presented  by  the  record,  I  do  not  think  the  court  erred  in  re- 
fusing to  set  aside  the  verdict,  and  iaward  a  new  trial,  and  in  en- 
tering judgmemnt.*' 

This  doctrine  was  applied  also  in  the  case  of  Coles  v.  Jeffersoh 
Insurance  Co.,  41  W.  Va.  261,  the  syllabus  in  which  sayp:  *''A 
provision  in  the  application  or  in  the  policy  making  him  the 
agent  of  the  insured  and  not  of  the  company  cannot  change  his 
legal  statu'^  as  agent  of  the  company,  or  the  law  of  agency,  if  he 
is  in  fact  the  agent  of  the  latter.'^  This  seems  to  be  an  eztensioo 
of  the  principle,  and  to  hold  that  a  limitation  of  authority  in  the 
printed  application  is  not  binding  upon  the  insured.    In  tiie 
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opinion,  Jddqk  Holt  says :  "This  rule  is  not  affected  or  changed 
by  a  stipulation  inserted  in  the  policy  subsequently  issued^  that 
the  acts  of  such  agent  in  making  out  the  application  shall  be 
deemed  the  acte  of  the  insured^  unless  written  in  the  application 
or  expressed  in  the  policy/' 

These  decisions  are  founded  largely  upon  that  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Insurance  Co,  v.  Wilk- 
inson, 13  Wall.  222,  in  which  Mr.  Justice  Miller,  delivering  the 
opinion,  said :    "If,  however,  we  suppose  the  party  making  the 
insurance  to  have  been  an  individual,  and  to  have  been  present 
when  the  application  was  signed,  and  soliciting  the  assured  to 
make  the  contract  of  insurance,  and  that  the  insurer  himself 
wrote  out  all  these  representations,  and  was  told  by  the  plaintiff 
and  his  wife  that  tliey  knew  nothing  at  all  of  this  particular  sub- 
ject of  inquiry,  and  that  they  refused  to  make  any  statement 
about  it,  and  yet  knowing  all  this,  wrote  the  representation  to 
suit  himself,  it  is  equally  clear  that  for  the  insurer  to  insist  that 
the  policy  is  void  because  it  contains  this  statement,  would  be  an 
act  of  bad  faith  and  of  the  grossest  injustice  and  dishonesty. 
And  the  res  ton  for  this  is  that  the  representation  was  not  the 
statement  of  the  plaintiff,  and  that  the  defendant  knew  it  was 
not  when  he  made  the  contract;  and  that  it  was  made  by  the 
defendant,  who  procured  the  plaintiff's  signature  there  to.     * 
*     *     It  is  quite  true  that  the  reports  of  judicial  decisions  are 
filled  with  the  efforts  of  these  companies,  by  their  counsel,  to  es- 
tablish the  doctrine  that  they  can  do  all  this  and  yet  limit  their 
responsibility  for  the  acts  of  these  agents  to  the  simple  receipt 
of  the  premium  and  delivery  of  the  policy,  the  argument  being 
that,  as  to  all  other  acts  of  the  agent,  he  is  the  agent  of  the 
assured.    This  proposition  is  not  without  support  in  some  of  the 
earlier  decisions  on  the  subject;   and,  at  a  time  when  insurance 
companies  waited  for  parties  to  come  to  them  to  seek  assurance, 
or  to  forward  applications  on  their  own  motion,  the  doctrine  had 
a  reasonable  foundation  to  rest  upon.    But  to  apply  such  a  doc- 
trine, in  its  full  force  to  the  system  of  selling  policies  through 
agents,  which  we  have  described,  would  be  a  snare  and  a  delu- 
sion, leading,  as  it  has  done  in  numerous  instances,  to  the  gross- 
est frauds,  of  which  the  insurance  corporations  receive  the  ben- 
efits, and  the  parties  supposing  themselves  insured  are  the  vic- 
tims.    The  tendency  of  the  modem  decisions  in  this  country  is 
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steadily  in  the  opposite  direction.  The  powers  of  the  agent  are, 
prima  facie,  coextensive  with  the  basiLesa  intrusted  to  his  care 
and  will  not  be  narrowed  by  limitations  not  communicated  to 
the  person  with  whom  he  deals.  An  insurance  company^  estab- 
lishing a  iocc.i  agency,  must  be  held  responsible  to  the  parties 
with  whom  they  transact  business  for  the  acts  and  declarations 
of  the  agent,  within  the  scope  of  his  employment,  as  if  they  pro- 
ceeded from  the  principal." 

But  this  is  said  not  to  be  applicable  to  the  case  in  hand,  for  ihn 
reason  that  notice  of  the  agent's  want  of  authority  to  waive  con- 
ditions was  not  brought  home  to  the  applicant  in  that  case.    li 
is  also  said  that  a  limitation  in  the  policy  is  notice,  although 
the  policy  is  prepared  by  the  insurance  company  alone  in  pur- 
suance of  a  prior  verbal  agreement  to  which  it  ought  to  corres- 
pond, and  to  which  it  will  be  made  to  conform  in  equity,  upon 
proof  of  the  fraud  or  mistake  on  the  part  of  the  agent  of  the 
company  which  resulted  in  the  incorrect  preparation  of  the  policy. 
It  is  further  said  that  subsequent  decisions  of  the  Supreme  Court 
of  the  United  States,  as  well  as  some  prior  to  that  of  Itisuranct 
Co,  V.  Wilkinson,  are  authority  for  the  position  that  the  limita- 
tion clause  in  the  policy  is  notice.    One  of  these  is  Carpenter  t. 
Pmvif! price-Washington  Insurance  Co,,  16  Pet.  495,  but  it  is  to  be 
noted  that  the  statf:T]Knt  of  that  case  contains  this  recital :    "An- 
nexed to  the  policy  are  the  proposals  and  conditions  on  which 
the  policy  is  asserted  to  be  made,  and  among  them  is  the  follow- 
ing :     ^Notice  of  all  previous  insurance  upon  property  insured 
by  this  company  shall  be  given  to  them,  and  endorsed  on  the 
policy,  or  otherwise  acknowledged  by  the  company  in  writing, 
at  or  before  the  time  of  their  making  insurance  thereon,  other- 
wise the  policy  made  by  this  company  shall  be  of  no  effect." 
That  was  a  pajwr  exhibited  to  the  insured  by  the  company  be- 
fore the  policy  was  issued,  imparting  to  him  information  of  the 
only  conditions  upon  which  a  contract  could  be  made,  and  was 
therefore  direct  and  positive  previous  notice.    Moreover,  it  was. 
in  legal  cifect,  notice  of  want  of  authority  of  the  agent  to  make 
any  other  kind  of  a  contract.     Another  is  Insurance   Co.  v. 
Fletcher,  117  U.  S.  559,  which  the  court  distinguished  from  the 
case  of  Insuran<:e  Co.  v.  WiU'inson,  saying :    "Here  the  power  of 
the  agent  was  limited,  and  notice  of  such  limitation  given  by 
being  embodied   in   the   application,   which  the  assured   was 
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required  to  make  and  sign,  and  which,  as  we  have  stated,  he 
must  be  presumed  to  have  read.  He  is,  therefore,  bound  by  its 
statements.*'  Observe  that  this  was  prior,  not  subsequent, 
notice.  Another  is  Insurcmce  Co.  v.  Wolf,  96  U.  S.  326.  The 
condition  for  the  breach  of  which  the  policy  in  that  case  was 
forfeited  was  a  subsequent  one,  and  notice  in  the  policy  of  the 
limitation  of  the  agent's  authority  was  prior  notice.  It  pro- 
vided that  removal  to,  and  residence  in,  certain  prohibited  sec- 
tions of  the  country,  by  the  insured,  should  forfeit  the  policy. 
Another  is  Insurance  Co.  v  Norton,  96  XJ.  S.  234,  but  the  condi- 
tion violated  in  that  case  was  one  subsequent,  and  not  prior,  in 
its  nature.  Another  one  is  Assurance  Co.  v.  Building  Ass'n,  183 
IT.  S.  308,  relied  upon  by  this  Court  as  authority  for  the  decision 
in  Maupin  v.  Insurance  Co.,  63  W.  Va.  667,  45  S.  E.  1003, 
and  it  does  actually  decide  as  follows:  ^'Where  fire  insurance 
policies  contain  provisions  whereby  agents  may,  by  writing 
endorsed  upon  the  policy  or  by  writing  attached  thereto,  ex- 
press the  company's  assent  to  other  insurance,  such  limited 
grant  of  authority  is  the  measure  of  the  agent's  power.  Where 
such  limitation  is  expressed  in  the  policy,  the  assured  is  pre- 
sumed to  be  aware  of  such  limitation."  This  much  of  the 
decision  is  based  upon  the  prior  decisions  of  that  Court  here- 
inbefore refeired  to  and  explained,  all  of  which  are  cases  show- 
ing either  that  there  was  notice  in  the  application  prior  to  the 
issuance  of  the  policy,  or  that  the  principle  had  only  been 
applied  to  conditions  in  the  policy,  the  violation  of  which  sub- 
sequent to  its  issuance  rendered  it  invalid  and  non-cfTectivo. 
Hence,  it  is  clear  that  the  doctrine  has  been  extended  in  this 
last  (iase  to  limits  beyond  those  theretofore  defining  its  appli- 
cation. This  Court  has  said  that  subsequent  notice  of  the 
agent's  want  of  authority,  contained  in  the  policy,  is  not  bind- 
ing upon  th*-  insured  as  to  representations  made  at  the  incep- 
tion of  the  contract  and  in  the  verbal  negotiations  preceding  tlio 
issuance  of  the  policy.  Moreover,  at  best,  it  is  only  presump- 
tive, not  conclusive  nor  actual,  notice.  In  the  case  last  cited, 
the  Court  says  the  assured  is  presumed  to  be  aware  of  such 
limitation.  And  in  Insurance  Co.  v.  Fletcher,  cited,  Mr.  Jus- 
tice Field  said  only  that  the  insured  "must  be  presumed  to  have 
read''  the  limitation  clause  in  the  application.  "In  regard  to 
waivers  before  issued,  it  is  by  no  means  clear  that  the  construe- 
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tive  notice  supplied  by  provisions  of  a  policy  not  yet  in  the 
hands  of  the  applicant  should  be  binding  upon  him.  Prudent 
men  are  accustomed  to  rely  upon  the  acts  and  statements  of 
the  agent,  and  they  should  be  protected  in  so  doing.  Busj 
men  have  not  time  to  study  the  interminable  provisions  of  in- 
surance policies.  Only  when  the  custom  of  limiting  the  au- 
thority of  a  general  agent  in  the  policy  has  become  so  general 
that  it  is  a  part  of  the  ordinary  business  knowledge  of  the  world 
that  such  provisions  exist  and  are  to  be  examined  will  it  be 
proper  to  hold  the  applicant  bound  by  them  in  respect  to  nego- 
tiations prior  to  the  issue  of  the  policy. '*  May  on  Insur.  sec- 
tion 137a. 

A  large  number  of  the  states  hold,  for  one  reason  or  an- 
other, that  the  limitation,  expressed  in  the  polic}',  of  the  author- 
ity of  the  agent,  or  prohibition  of  his  authority  to  waive  condi- 
tions, has  no  application  to  those  conditions  which  relate  to  the 
making,  or  inception  of,  the  contract,  but  only  to  conditions 
inserted  in  the  contract  as  actually  made  and  to  be  thereafter 
observed.  "It  seems  to  be  the  prevailing  doctrine  that  the 
rule  holding  the  company  chargeable  with  the  acts,  declara- 
tions, or  kncwledge  of  facts  of  a  general  soliciting  agent  at 
or  before  the  issuance  of  the  policy,  is  not  affected  by  clauses 
in  the  policy  prohibiting  waivers  by  agents  or  stipulating  that 
the  agent  shall  be  the  agent  of  the  assured,  where  it  is  not 
shown  that  such  limitations  were  brought  to  the  knowledge 
of  the  assured."  16  Am.  &  Eng.  Enc.  Law  (2  ed.)  948.  '*The 
restrictions  i:>sertcd  in  the  policy  upon  the  power  of  the  agent 
to  waive  any  condition  unk'ss  in  a  particular  manner,  as  by 
indorsing  the  waiver  on  the  })oIicy,  cannot  be  deemed  to  apply 
to  those  conditions  which  relate  to  the  inception  of  the  con- 
tract when  it  appears  that  the  agent  has  delivered  it  and  re- 
ceived the  premium  with  full  knowledge  of  the  actual  situa- 
tion. This  doctrine  has  boon  applied  to  botli  general  and 
soliciting  agents."  Id,  1)41).  For  this  position,  decisions  by 
the  courts  of  Georgia,  Kentucky,  Michigan,  Missouri,  New 
York,  Pennsylvania,  South  Carolina,  Texas,  Wisconsin  and 
West  Virginia  are  cited,  and  there  are  others.  It  is  the  well 
settled  law  of  Maryland,  and  it  is  apprehended  that  it  is  the 
law  of  New  Jersey,  if  resort  be  had  to  a  court  of  equity  instead 
of  a  court  of  law.    In  the  opinion,  in  Insurance  Co,  v-  Martin, 
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41  N.  J.  L.  568,  from  which  Mr.  Justice  Shiras,  in  Assurance 
Co,  V.  Building  Assort,  cited,  quotes  at  great  length,  it  is  said : 
*^he  cases  vsually  cited  for  the  proposition  that  a  contract 
of  insurance  is  accepted  out  of  the  class  of  written  contracts 
with  respect  to  the  admissibility  of  parol  evidence  to  vary  or 
control  the  written  contract,  will  be  found  on  examination  to 
be,  to  a  large  extent,  those  in  which  the  proof  has  been  received 
with  a  view  to  a  reformation  of  the  policy  in  equity,  or  to  meet 
the  defense  that  the  contract  was  induced  by  false  and  fraudu- 
lent representations  not  embodied  in  the  contract,  or  are  the 
decisions  of  courts  in  which  the  legal  and  equitable  jurisdic- 
tions are  so  blended  that  the  functions  of  a  court  of  equity 
have  been  transferred  to  the  jury  box/'  So  in  Dewess  v.  Man- 
hattan Ins.  Co.,  36  N.  J.  L.  366,  from  which  Mr.  Justice 
Shiras  quotes  also  at  considerable  length,  the  court  say:  *^ut, 
it  is  said,  the  agents  of  the  defendants  who  procured  this  con- 
tract were  aware  that  the  real  contract  designed  to  be  made  was, 
that  the  plaintiff  might  apply  the  premises  to  this  use.  This 
knowledge  of  the  agent  of  the  defendants,  and  which,  it  is 
contended,  will  bind  the  defendants,  is  to  have  the  effect  to 
vary  the  obligations  of  the  written  contract.  Upon  what  prin- 
ciple can  this  be  done?  There  is  no  pretense  of  any  fraud  in 
the  procurement  of  this  policy.  The  only  ground  that  can  be 
taken  is,  that  the  agent,  knowing  that  the  premises  were  to  be, 
in  port,  used  as  a  stable,  should  have  so  described  the  use  in 
the  policy.  The  assumption  is,  and  must  be,  that  the  warranty, 
in  its  present  form,  was  a  mistake  in  the  agent.  But  a  mistake 
cannot  be  corrected,  in  conformitory  with  our  judicial  system, 
in  a  court  of  law.  No  one  can  doubt  that,  in  a  proper  case  of 
this  kind,  an  equitable  remedy  exists."  So  it  appears  that  the 
only  trouble  in  New  Jersey  as  to  this  power  of  waiver,  is  the 
selection  of  the  proper  forum  in  which  to  assert  it.  You  can- 
not have  it  in  a  court  of  law  but  you  may  have  it  in  a  court  of 
equity.  In  this  State,  no  such  difficulty  exists-.  This  Court 
has  not  been  turning  the  assured  round  to  a  suit  in  equity  to 
have  reformation  of  his  contract.  Travis  v.  Insurance  Co.,  28 
W.  Va.  583 ;  Deitz  v.  Insurance  Co.,  33  W.  Va.  526 ;  Coles  v. 
Insurance  Co.,  41  W.  Va.  261;  Wolpcrt  v.  Insurance  Co.,  42 
W.  Va.  647 ;  Wdpert  v.  Insurance  Co.,  44  W.  Va.  734.  These 
cases  were  in  assumpsit,  which  is  held  to  be  an  equitable  action 


354  Medley  v.  Insurance  Co.  [55 

at  kw,  and,  in  thcm^  the  principle  of  equitable  estoppel  was 
applied  and  the  same  result  speedily  and  inexpensively  reached 
that  would  have  been  attained  by  a  suit  in  equity  to  reform  and 
enforce  the  contract.  CToft  v.  Hanover  Insrur.  Co,,  40  W.  Va. 
508;  Cleavenger  v.  Insurance  Co.,  47  W.  Va.  595.  Even  in 
Massachusetts^  where  conditions  and  warranties  in  policies  of 
insurance  arc  enforced  to  the  very  letter,  the  jurisdiction  in 
equity  to  reform  a  policy  on  the  ground  of  mistake  or  fraud  is 
admitted.    Washburn  v.  Insurance  Co.,  144  Mass.  175. 

The  following  illustrations  of  the  exercise  of  equity  juris- 
diction are  given  by  May  on  Insur.  4  Ed.  section  566(l  :  *'An 
error  in  a  policy  may  be  corrected  by  the  memorandum  of  the 
agreement  or  by  the  application  marked  'accepted'  over  the 
initials  of  an  officer  of  the  company.  If  by  mistake  of  the  agent 
a  policy  is  isued  in  wrong  form  or  with  errors,  equity  will 
reform  it  even  after  a  loss.  A  mistake  brought  about  bv 
wrong  information  given  by  the  agent  of  the  company,  he 
being  a  lawyer,  by  which  the  policy  was  isiued  in  the  name  of 
the  mortgagor  instead  of  the  mortgagee,  will  ground  a  bill 
for  reformation.  Where  the  agent  fails  to  state  the  interest 
that  is  intended  to  be  insured,  the  policy  will  be  reformed.  If 
a  policy  differs  from  the  memorandum,  the  policy  will,  by 
equity,  be  made  agreebale  to  the  memorandum.  Where  tlie 
"policy  omits  the  name  of  the  insured,  and  states  sixty  days  os 
the  term  of  insurance  instead  of  a  year,  as  agreed  upon  by  tlie 
parties  in  the  verbal  contract  which  the  policy  was  intended 
to  embody,  the  policy  will  be  reformed.  Upon  ^clear  and  oop- 
vincing*  evidence  of  mistake  by  one  party  and  fraud  by  the 
other,  or  of  mutual  mistake  so  that  the  writing  does  not  carry 
out  the  intention  of  either,  equity  will  reform.  When  the  in- 
sured by  mistake  inserted  the  name  of  another  vessel  than  the 
one  intended  to  be  insured,  the  policy  was  reformd  after  loss. 
A  policy  issued  in  the  wrong  name,  by  mistake  of  the  eompanyV 
SL^TQut,  may  be  rectified  after  loss,  althoii^firh  the  said  agent  si'rned 
the  application  with  his  own  name  for  the  applicaoi  When 
the  insurer  by  mistake  indorsed  'eight  boxes/  &c.,  on  the 
policy  from  a  bill  of  lading  given  by  the  insured  of  a  shipment, 
when  in  fact  it  was  eighteen,  which  was  not  discovered  until 
after  loss,  the  policy  was  reformed.  The  rule  that  mistake 
must  be  mutual  does  not  prevail  where  there  is  bad  faith  on 
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the  part  of  the  defendant^  or  where  confidence  was  reposed 
in  him^  and  he  was  intrusted  with  and  assumed  the  prepara- 
tion or  completion  of  the  instrument,  in  which  wilfully  or  neg- 
ligently he  has  omitted  what  had  been  clearly  stated  to  him  as 
the  intent  ol:  the  plaintiff^  who  relies  on  the  defendant  in  the 
matter.  When  the  insurance  company  was  told  that  no  char- 
ter of  the  ship  was  at  hand  and  the  insured  did  not  know  just 
where  She  would  touch,  but  wanted  a  policy  for  the  round  trip 
which  would  cover  everything;  and  when  the  company  pur- 
ported to  give  such  a  policy,  but  in  fact  limited  it  in  opposition 
to  the  charter,  when  found,  equity  ordered  a  reformation  of 
the  contract.  When  circumstances  indicate  that  a  policy  was 
intended  to  be  issued  for  two  months,  and  the  premium  was 
paid  for  that  time  only,  and  the  policy  was  written  for  a  longer 
time,  equity  will  reform  the  policy  on  the  company^s  request. 
If  a  certificate  for  two  thousand  dollars  is.  by  mistake  issued 
upon  an  agreement  for  a  one  thousand  dollar  policy,  the  com- 
pany is  entitled  to  have  the  document  reformed." 

If  the  terms  of  a  policy  are  so  unalterably  and  absolutely 
binding  upon  the  assured,  after  its  acceptance,  upon  the  theory 
of  notice,  how  is  it  possible  that  such^jurisdiction  exists  and 
may  be  exercised  in  one  forum  or  another  in  all  the  states?  If 
that  be  true  of  policies  of  insurance,  how  is  it  possible  that 
a  deed  or  other  instrument  may  be  reformed  and  made  to  ex- 
press the  true  verbal  contract,  which  it  is  supposed  to  embody, 
upon  the  application  of  the  party  into  whose  hands  they  have 
been  placed.  The  description  in  the  deed  may  be  altered  and 
reformed  so  as  to  speak  the  truth  upon  the  application  of  the 
grantee  therein.  Bieler  v.  Dreher,  129  Ala.  384.  So  a  mort- 
gage will  be  reformed  in^  like  manner  upon  the  application  of 
the  mortgagee.  Houston  v.  Faul,  86  Ala.  232.  And  the  holder 
of  a  title  bond  is  not  precluded  from  having  a  rescission  of  his 
contract  in  equity  for  misdescription  of  the  land.  Reese  v. 
Kirk,  29  Ala.  406.  The  only  ground  upon  which  this  right 
of  "^fomintion  cnn  be  denied  is  laches.  How  is  the  person 
into  whose  hands  the  policy  of  insurance  is  placed  to  know 
whether  it  has  been  drawn  according  to  the  verbal  understand- 
ing of  the  parties,  until  after  he  has  read  it?  Is  he  to  reject 
it  upon  suspicion?  Has  he  not  the  right  to  assume  for  the 
time  being  that  it  has  been  properly  drawn?    As  a  matter  of 
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fact^  is  it  not  common  knowledge  that  agents  ere  relied  npon 
to  properly  prepare  the  policies,  and  that  they  are  scarcely  ever 
critically  examined  before  acceptance?  There  can  be  no  notice 
until  after  the  reading,  and,  after  the  acceptance  of  the  policy, 
there  can  be  nothing  more  than  «i  sort  of  implied  notice,  and 
a  court  of  equity  will  not  hold  the  party  guilty  of  laches  for 
mere  negligonce  to  actually  read  the  policy  any  more  than 
it  will  in  the  case  of  a  deed.  Compare  the  case  of  a  misdescrip- 
tion of  a  tr&ct  of  land  with  the  insertion  of  the  complex  and 
artificial  terms  of  insurance  policies,  such  as  '^unconditional 
and  sole  owrership,^'  "fee  simple  title,*'  and  say  whether  a 
layman,  especially  an  illiterate  person,  can  be  rightfully  or 
legally  subjected  to  a  stricter  rule  in  respect  to  them  than  he 
is  in  respect  to  a  description  of  a  thing  with  which  he  is  per- 
fectly  familiar,  or  which  he  is  obviously  capable  of  fully  com- 
prehending. 

"Where  the  plaintiff  applied  for  a  renewal  on  the  same  terms 
as  the  old  policy,  and  the  defendant  promised  to  give  it,  and 
the  plaintiff  did  not  examine  the  new  policy  until  after  loss, 
when  he  found  it  different  from  the  old  ono  in  a  matter  mate- 
rially affecting  his  righ^  of  recovery,  it  was  held  that  he  was 
not  guilty  of  laches,  having  a  right  to  presume  the  new  policy 
to  be  like  the  old  according  to  promise,  and  that  the  policy 
should  be  reformed.  The  length  of  time  before  the  assured 
discovers  the  mistake  in  the  policy  is  only  important  as  evi-  • 
dence  of  the  existence  of  such  a  mistake.  There  is  no  period 
short  of  the  statute  of  limitations  within  which  a  man  must 
di;4eover  such  error.  A  plaintiff  is  not,  by  neglecting  to 
read  hig  policy,  guilty  of  such  lacJics  as  to  bar  him  from  seek- 
ing to  have  the  policy  reformed  to  agree  with  the  contract 
he  made.  Where  a  suit  on  the  policy  has  been  brought  within 
the  period  of  limitation  agreed  on,  a  bill  for  reformation  in 
aid  thereof  may  be  brought  after  the  limit/*  May  on  Ins.  4 
Ed.  section  566. 

It  is  upon  these  principles,  well  settled  and  fundamental  in 
their  nature,  and  not  because  of  the  desire  to  treat  insurance 
companies  different  from  other  litigants,  that  the  courts  have 
enforced  their  contracts  under  the  conditions  of  this  case.  Bear- 
ing them  in  mind  and  applying  them  to  the  facts,  the  foUo^ir- 
ing  language  from  the  New  York  Court  of  Appeals  has  notb- 
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ing  of  harshness  or  irregularity  in  it :  ''The  restrictions  insert- 
ed in  the  contract  upon  the  power  of  the  agent  to  waive  any 
condition^  unless  done  in  a  particular  manner,  cannot  be 
deemed  to  apply  to  those  conditions  which  relate  to  the  incep- 
tion of  the  contract  when  it  appears  that  the  agent  has  deliver- 
ed it  and  received  the  premium  with  full  knowledge  of  the 
actual  situation.  To  take  the  benefit  of  a  contract  with  full 
knowledge  of  all  the  facts  and  attempt  afterwards  to  defeat 
it,  when  calkd  upon  to  perform,  by  asserting  conditions  relat- 
ing to  those  facts  would  be  to  claim  that  no  contract  was  made 
and  thus  operate  as  a  fraud  upon  the  other  party/*  Wood  v. 
Fire  Ins.  Co,,  149  N.  Y.  382.  Nor  has  this  language  any 
strange  or  unusual  sound  to  one  who  has  had  his  mind  fixed 
upon  those  principles:  "The  rule  that  an  insurance  company 
will  not  be  jermitted  to  defeat  a  recovery  upon  a  policy  issued 
by  it  by  proving  the  existence  of  facts  which  would  render  it 
void,  where  it  had  full  knowledge  of  them  when  the  policy  was 
issued,  is  too  well  established  by  the  authorities  in  this  State  to 
require  further  discussion.  It  is  manifest  that  the  facts  in  this 
case  bring  it  clearly  within  the  principle  of  the  cases  cited. 
Whether  the  decisions  of  this  class  of  cases  proceed  upon  the 
charitable  theory  that  the  insurance  company  by  mistake  omitted 
to  make  the  required  endorsement,  or  intended  to  waive  the 
provision  regarding  it,  or  upon  the  idea  that  its  purpose  was 
to  defraud  the  insured,  and  is  for  that  reason  estopped,  is  of 
but  little  consequence,  as  any  one  of  those  theories  is  sufficient 
to  avoid  the  defense  relied  upon  in  this  case/'  RohUns  ▼. 
Insurance  Co,,  149  N".  Y.  472.  Nor  does  the  following  stand 
upon  a  different  principle  except  in  degree:  "Where,  upon  an 
application  for  a  fire  insurance  policy  upon  property  covered 
by  a  chattel  mortgage,  a  representative  of  the  plaintiff  dis- 
claimed any  knowledge  of  claims  against  the  property,  but 
stated  that  if  there  were  any  defendant's  agents  could  ascertain 
by  inquiry  of  the  plaintiff,  which  the  agent  voluntarily  agreed 
to  do,  but  failed  to  do,  that  the  policy  is  subsequently  issued 
with  no  reference  to  the  chattel  mortgage  endorsed  thereon 
or  added  thereto  as  required  by  one  of  its  conditions,  is  no  de- 
fense to  an  action  upon  it  for  a  loss,  since  while  the  agent  was 
ignorant  of  the  existence  of  the  incumbrance,  under  the  cir- 
cumstancco  he  was  chargeable  with  knowledge  of  it,  and,  hav- 


358  Medley  v.  Insurance  Co.  [55 

isg  issued  the  policy^  it  was  a  waiver  of  the  condition  requir- 
ing the  indorsement^  and  the  defendant  is  bound  thereby." 
Skinner  v.  Norman,  165  N.  Y.  666.  In  the  opinion,  the 
court  says  such  is  the  law  '^notwithstanding  a  provision  in  the 
policy  that  no  agent  of  the  company  shall  have  power  to  waive 
any  such  condition,  except  by  written  endorsement  though 
a  different  rule  prevails  where  a  change  in  the  title  or  occupa- 
tion of  tho  property  occurs  subsequent  to  the  Issue  of  the  pol- 
icy/' 

Nor,  it  is  humbly  and  deferentially  submitted,  does  the  fol- 
lowing extract  from  the  opinion  of  Mr.  Justice  Shiras,  the  only 
portion  of  it  bearing  directly  upon  this  question,  cither  answer 
this  reasoning  in  the  language  of  the  law,  or  cover  the  princi- 
ples upon  which  this  doctrine  stands:  "The  fallacy  of  this 
view  is  disclosed  in  the  phrases  we  have  italicized.  It  was  there- 
by assumed  that  the  agent  had  full  knowledge  of  all  the  facts, 
that  such  knowledge  must  be  deemed  to  have  been  disclosed  by  the 
agent  to  his  jirincipal,  and  that,  consequently,  it  would  operate 
as  a  fraud  upon  the  assured  to  plead  a  breach  of  the  conditions. 
This  mode  of  reasoning  overlooks  both  the  general  principle 
that  a  written  contract  cannot  be  varied  or  defeated  by  parol 
evidence,  and  the  express  provisions  that  no  waiver  shall  be 
made  by  the  agent  except  in  writing  endorsed  on  the  policy. 
As  we  shall  hereafter  show  when  we  come  to  consicier  the  mean- 
ing and  legal  purport  of  the  contract  in  suit,  such  express  pro- 
vision was  intended  to  protect  both  parties  from  the  dangers 
involved  in  disregarding  the  rule  of  evidence.  The  mischief 
is  the  same  whether  the  condition  turned  upon  the  facts  exist- 
ing at  and  before  the  time  when  the  contract  was  made,  or 
upon  the  facts  subsequently  taking  place." 

To  say  there  is  no  difference  between  prior  and  subsequent 
presumptive  notice,  with  reference  to  the  powers  of  the  agent 
in  respect  to  a  condition  or  matter,  and  that  a  limitation  in  ilie 
policy  upon  the  powers  of  the  agent,  which  the  assured  has 
never  seen  and  could  not  have  seen  until  after  the  acceptance 
of  the  policy,  which  he  had  the  right  to  presume  would  con- 
form in  every  respect  to  the  verbal  contract  which  it  was  de- 
signed and  mtended  to  embody,  shall  have  the  same  effect  as 
to  representations  and  transactions  preceding  the  preparation 
of  the  contract  which  the  insurer  imdertook  to  write  up,  as  it 
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has  in  respect  to  matters  solemnly  agreed  upon  to  be  done  and 
observed  after  the  contract  has  been  written  up  and  completed, 
and  fonns  part  of  the  completed  contract  itself,  and  after  the 
insured  has  had  presumptive  notice  of  the  want  of  power  in  the 
agent,  is  to  overlook  and  lay  aside  that  distinction,  upon  which 
a  court  of  equity  has  always  permitted  the  introduction  of 
parol  evidence  for  the  purpose  of  canceling  or  reforming  a  wrii- 
ten  instrument,  and  refused  to  admit  it  for  the  purpose  of 
altering,    contradicting,    varying,    adding    to,    or    subtracting 
from,  a  written  agreement  after  it  has  been  written  in  strict 
eonformitory  with  the  verbal  agreement  which  it  was  designed 
to  embody.    This  ignores  the  entire  doctrine  of  rescission,  can- 
cellation and  reformation  of  written  contracts,  or  else  it  asserts 
that  no  such  doctrine  applies  when  the  contract  is  made  on  one 
side  through  an  agent  of  limited  authority,  while  the  other 
party  was  absolutely  ignorant  of  the  limitation  until  after  he 
was  irrevocably  and  unalterably  bound.     "In  an  action  upon 
a  policy  of  fire  insurance,  it  appeared  that  no  written  applica- 
ticn  for  insurance  was  made,  and  that  the  oolicv  was  written  bv 
defendant^e  agent,  and  accepted  in  good  faith  without  exami- 
nation, and  not  read  by  the  insured  until  after  the  fire.    The 
building  insured  was  built  for  and  used  as  a  boarding  house, 
and  was  erroneously  described  in  the  policy  as  ^occupied  by  the 
insured  as  a  dwelling  only."    The  plaintiff  fully  and  accurately 
described   the  property   to   the   agent   as   a   boarding   house, 
and  it  was  seen  and  examined  by  the  agent,  and  the.  misdescrip- 
tion was-  hio  act  alone,  Held,  That  the  plaintiff  was  entitled 
to  recover."    Dowling  v.  Insurance  Co.,  168  Pa.  St.  234.     In 
that  case  the  court  said,  without  dissent:  "The  fraud  or  mis- 
take of  an  insurance  agent  within  the  scope  of  his  authority 
will  not  enable  his  principal  to  avoid  a  contract  of  insurance  to 
the  injury  of  the  insured  who  acted  in  good  faith,  and  the 
fraud  or  mistake  of  the  agent  may  be  proved  by  parol  evidence 
notwithstanding  it  is  provided  in  the  policy  that  the  description 
of  the  property  shall  be  a  part  of  the  contract  and  a  warranty 
by  the  insured.     This  is  clear  upon  principle,  and  it  is  abun- 
dantly sustained  by  authority.    Smith  v.  Farmers*  and  Meclum- 
ic^  Mutual  Fire  ins.  Co.,  89  Pa.   287;  Eilenherger  v.  Pro- 
tective Mutual  Fire  Ins.  Co.,  89  Pa.  464;  Susquehanna  Mutual 
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Fire  Ins.  Co.  v.  Cusick,  109  Pa.  157 ;  Kister  v.  Lebanon  Muiudl 
Ins.  Co.,  128  Pa.  553 ;  Meyers  v.  Ins.  Co.,  166  Pa.  420/' 

"This  case  is  much  stronger  for  the  plaintiff  than  those  above 
cited.    In  all  of  these^  written  applications  had  been  signed  bj 
the  insured^  and  in  each  case  the  application  was  made  a  part 
of  the  contract.    In  this  case  no  written  application  was  made, 
and  the  policy  was  written  by  the  agent  and  not  read  by  the 
insured  until  after  the  fire.     The  building  insured  was  built 
for  and  used  as  a  boarding  house,  and  was  erroneously  dc*scrib- 
ed  in  the  policy  as  ^occupied  by  the  insured  as  a  dwelling  only.' 
The  testimony  was  clear  and  uncontradicted  that  there  was  no 
mistake  or  deception  on  the  part  of  the  plaintiff,  who  fully  and 
accurately  described  the  property  to  the  agent  as  a  boarding 
house  and  spoke  to  him  of  its  capacity  and  use.     It  was  seen 
and  examined  by  the  agent,  and  its  use,  which  was  apparent, 
was  fully  known  to  him.    The  misdescription  was  his  act  alone, 
in  the  face  of  light  and  knowledge,  and  was  unknown  to  the 
insured  until  after  the  loss  occurred.     The  defendant  cannot 
be  released  from  its  contract  because  the  plaintiff  acting  in  good 
faith 'accepted  without  examination  the  policy  written  by  its 
agent.'' 

"In  Swan  v.  Watertown  Ins.  Co.,  96  Pa.  37,  the  insured 
signed  an  application  which  had  not  been  finished.  He  direct- 
ed another  to  fill  it  up,  and  expressed  a  doubt  as  to  the  man- 
ner in  which  it  should  be  done.  It  was  held  that  he  knew  facts 
to  incite  him  to  read  the  policy,  and  was  charged  with  knowl- 
edge of  its  contents,  and  should  under  the  circumstances  be 
presumed  to  have  accepted  it  as  written  No  such  presumption 
arose  in  this  case.  Having  made  a  full  and  frank  disclosure  of 
the  facts  of  the  company's  agent,  who  was  empowered  to  write 
the  policy  and  who  from  observation  knew  the  character  and 
use  of  the  buildir.g,  there  waa  nothing  to  induce  or  warn  the 
insured  to  read  the  policy  unless  it  was  the  anticipation  of  fraud 
or  mistake,  and  this  could  impose  no  duty  in  protection  of  the 
rights  of  the  defendant." 

Church,  Ch.  J.,  delivering  the  opinion  of  the  Court  in  Ha§ 
V.  Star  Fire  Ins.  Co.,  77  N.  Y.  (32  Sickels)  235,  says:  '^t 
was  bad  faith  on  the  part  of  the  defendant  to  change  so  radical- 
ly the  terms  of  the  ])3licy,  and  deliver  it  as  a  policy  simply  renew- 
ing the  old  one  without  notice  of  change.     A  party,  whose  duty 
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it  is  to  prepare  a  written  contract^  in  pursuance  of  a  previous 
agreement,  to  prepare  one  materially  changing  the  term<?  of  such 
previous  agreement,  and  deliver  it  as  in  accordance  therewith, 
commits  a  fraud  which  entitles  the  other  party  co  relief  accord- 
ing to  the  ciicumstances  presented.  Equity  will  reform  a  writ- 
ten  instrument  in  cases  of  mutual  mistake,  and  also  in  cases  of 
fraud,  and  also  where  there  is  a  mistake  on  one  side,  and  fraud 
on  the  other.  (Welleis  v.  Yates,  44  N.  Y.  626 ;  Rider  v.  R(HveU, 
28  Id.,  310,  and  cases  cited.)  The  negligence  of  the  plaintiff 
in  not  di?coverinfy  the  change  and  laches,  in  not  sooner  seeking 
relief,  are  questions  which  make  the  propriety  of  granting 
relief  in  a  given  case  discretionary.  The  court  below  upon  the 
findings  of  lact  we  think  properly  exercised  its  discretion  in 
thi;-*  case  in  granting  relief.  Policies  of  fire  insurance  are  rare- 
ly examined  by  the  insured.  The  same  degree  of  vigilance  and 
critical  examination  would  not  be  expected  or  demanded  as  in 
the  case  of  some  other  instruments.  It  is  found  that  the  plain- 
tiff did  not  in  fact  examine  the  policy  until  after  the  fire,  when 
for  the  first  time,  he  was  informed  of  the  peculiar  terms  of  this 
provision."  See  also  Broadhead  v.  Inmircmce  Co.,  23  Hun. 
397,  and  Miaghan  v.  Insurance  Co.,  24  Hun.  68,  in  the  sylla- 
bus of  which  the  following  is  found:  **The  plaintiff  was, 
against  the  defendant's  objection  and  exception,  allowed  to  tes- 
tify that  he  did  not  read  the  policy  when  it  was  delivered  to 
him.  Held,  no  error;  that  it  tended  to  show  that  he  relied 
on  th3  agenf  s  acts.*' 

The  only  new  element  in  this  case  which  could  possibly  dis- 
tinguish it  from  the  decisions  made  by  this  Court  to  which  ref- 
erence has  been  made,  as  holding  that  where  the  agent  of  the 
company  issues  a  policy,  without  having  taken  any  written  appli- 
cation therefor,  or  having  taken  one,  has  incorrectly  stated  there- 
in the  information  given  to  him  by  the  applicant,  the  company 
is  estopped  from  relying  upon  facts  existing  at  the  time  the 
contract  was  made,  differing  from  those  incorrectly  stated  in 
the  application  for  the  policy,  is  the  alleged  notice  of  want  of 
authority  in  the  agent,  conveyed  by  incorporating  the  limita- 
tion clause  in  the  policy.  If  this  is  not  notice,  there  is  nothing 
else  in  the  case  which  forms  the  basis  of  even  a  pretense  that  it 
is  to  be  distinguished  from  the  other  cases.  Nothing  more 
need  be  said  to  show  that  it  is  not  conclusive,  actual  notice^ 
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irrevocably  and  unalterably  binding  the  insured.  To  say  so 
would  be  to  take  a  position  inconsistent  with  the  law  relating 
not  only  to  insurance  contracts^  but  all  other  kinds  of  con- 
tracts. 

The  courts^  with  few,  if  any,  exceptions,  say  that,  in  the  ab- 
sence of  any  coUusion  between  the  agent  and  the  insurer, 
where  the  latter  has  no  knowledge  of  a  limitation  upon  the  au- 
thority of  the  former,  the  company  is  bound  by  the  knowledge 
of  the  agent ;  and  that  if  Ihe  applicant  for  insurance  has  truth- 
fxdly  answered  the  questions  propounded  to  him  and  put  the 
agent  in  possession  of  all  the  material  facts  necessary  to  the 
preparation  of  a  valid  contract  of  insurance,  and  the  agent,  in 
writing  up  the  contract,  incorrectly  states  the  facts,  or,  in 
other  words,  writes  the  contract  as  if  the  facts  were  different 
from  those  given  to  him,  or,  having  knowledge  of  the  facts 
himself,  without  any  representation  from  the  applicant,  writes 
a  policy  containing  false  recitals  of  the  facts,  whether  the  de- 
parture be  due  to  an  innocent  mistake  or  to  actual  and  willful 
fraud  on  his  part,  not  participated  in  by  the  applicant,  the 
company  is  estopped  from  making  defense  to  an  action  on  the 
policy  on  the  ground  of  such  departure  or  misrecital.  Some  of 
these  cases  decided  by  this  Court  and  the  court  of  appeals  of 
Virginia,  already  cited,  go  further  than  this  and  hold  that, 
if  the  agent,  without  any  representation  whatever  from  tiie 
applicant,  writes  up  the  policy,  stating  the  facts  upon  his 
own  responsibility,  the  company  is  likewise  bpund  by  his  act 
and  estopped  from  disputing  the  truth  of  the  recitals  in  the 
policy.  Why  should  not  the  company  be  bound  under  such 
circumstances  as  well  as  when  the  agent  has  made  the  inquir- 
ies and  obtained  correct  information  and  then  put  false  recitals 
in  the  policy?  As  has  been  shown,  the  company  is  bound  be- 
cause the  contract  would  otherwise  operate  as  a  fraud  upon  the 
insurer.  Would  it  not  be  an  equally  rank  fraud  to  permit  the 
company  to  take  the  premium  and  give  no  insurance  in  ex- 
change therefor  when  the  agent  foregoes  any  inquiries  what- 
ever and  assumes  to  write  the  policy  himself?  Authority  other 
than  our  cases  and  the  Virginia  cases  says  the  company  is  bound 
imder  such  circumstances,  ^^hen  the  defendant's  agent  is- 
sued the  pohcy  without  ascertaining  from  the  owner  whether 
the  property  was  incumbered,  he  in  effect  determined  that  the 
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existence  of  IncumbraneeB  was  immaterial^  and  the  defendant 
agpreed  to  insure  the  property  incumbered  or  unincumbered. 
It  was  the  agenfs  failure  to  comply  with  his  agreement  which 
led  the  plaintiff  into  what  was  practically  a  trap,  and  the  de- 
fendant should  not  be  allowed  to  plead  its  ignorance  of  a  fact 
as  to  which  it  has  agreed  to  obtain  knowledge.    I  know  that  it 
has  been  said  by  a  distinguished  judge  ^that  illustration  is  not 
argnment/  but  at  times  it  is  at  least  a  very  convenient  substi- 
tute for  it.    If  in  the  case  of  distant  property  the  owner  should 
state  1o  the  insurance  company  that  he  did  not  know  whether 
the  premises  were  occupied  or  vacant  at  the  time,  I  assume  no 
one  would  deny  that  he  might,  by  agreement  with  the  company, 
obtain  a  valid  policy  of  insurance  if  the  endorsement    ^occu- 
pied or  unoccupied'  was  made  on  the  policy/'      Cullen,  Judge, 
in  Skinner  v.  Norman,  166  N.  Y.  665,  571.    But  if  the  appli- 
cant undertaking  to  state  the  material  facts  to  the  agent,  has, 
by    misl^ke  or  with  fraudulent  intent,  misstated  them,  the 
agent  may  rely  upon  his  statement  and  issue  the  policy  in 
accordance  therewith,  and  is  not  bound  to  inquire  further  as 
to   the  truth  of  the  facts  and,  if  the  statements  be  untrue, 
the  company  may  defend  and  be  relieved  from  the  contract  on 
the  ground  of  the  falsity  of  the  representations  made  by  the 
insured.    This  is  the  class  of  cases  in  which  the  courts  say  that 
the  agent  need  not  examine  the  records  as  to  the  title  of  the 
insured  and  incumbrances  upon  the  property  and  that  the  com- 
pany is  not  bound  by  constructive  notice.    Here  the  applicant 
himself  is  at  fault. 

In  this  case,  the  agent  of  the  insured,  when  solicited  to  take 
insurance  upon  the  property  did  not  say  that  the  title  of  the 
insured  was  the  fee  simple  estate  in  the  property.     He  said 
either  "The  deed  is  deeded  to  my  wife  and  her  heirs  bom  and 
unborn,^  or  that  **The  property  was  deeded  to  Mrs.  Medley  and 
her  heirs."    To  any  one  but  a  person  learned  in  the  law,  this 
yrauld  hardly  be  taken  to  mean  the  fee  simple  title.    To  the 
layman  it  imports  an  estate  in  the  heirs.    Under  the  rule  in 
SheXly's  case,  the  word  'Tieirs*'  in  such  deed  is  a  word  of  limi- 
tation and  not  of  purchase;  and  the  rule  involves  intricate  and 
fine   distinctions,  incomprehensible  to  any  person  except  those 
^who  have  studied  the  law.    Upon  this  information,  the  agent 
assimed  to  write  in  the  policy  that  Mrs.  Medley  owned  the 
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fee  simple  title  to  the  lot  on  which  the  building  stood.  Had  he 
put  upon  that  policy  the  words  actually  used  by  the  agent  of 
the  insured,  the  company  would,  no  doubt,  have  made  inquir- 
ies which  would  have  disclosed  the  actual  state  of  the  title. 
If  the  company  has  been  prejudiced,  the  fault  rests  with  its 
own  agent.  Upon  the  principles  hereinbefore  referred  ia,  it 
is  clear  that  no  advantage  of  it  can  be  taken  by  the  company. 

It  is  also  urged  that  the  clause  providing  for  unconditional 
and  sole  ownership  has  been  violated,  because  the  insured  hid 
only  a  life  estate  and  it  was  encumbered  by  a  deed  of  trust 
Though  only  a  life  estate,  it  was  an  unconditional  estate  and 
she  was  the  sole  owner  of  it.  A  life  estate  is  a  freehold  of  uncer- 
tain duration,  but  if  it  is  free  from  any  condition  working  a 
forfeiture  of  it  before  the  death  of  the  life  tenant,  it  is  abso- 
lutely unconditional.  As  she  did  not  own  that  estate  jointly 
with  any  other  person  and  it  had  not  been  divided  or  s^re- 
gated  by  any  lease  or  in  any  other  mode,  it  was  sole  ownership. 
It  has  been  held  over  and  over  by  this  and  other  courts  that  the 
warraTity  of  sole  and  unconditional  or  absolute  and  sole  owner- 
ship, is  not  broken  by  the  existence  of  an  encumbrance  on  the 
land.  Wolpert  v.  Ins.  Co.,  44  W.  Va.  734;  Insurance  Co.  r. 
Weill,  28  Grat.  389 ;  Quarrier  v.  Ins.  Co.,  10  W.  Va.  507.  A 
mortgagor  in  possession,  being  the  owner  of  the  inconabered 
fee-simple  title,  ha£|,  sole,  entire  and  unconditional  ownership 
within  the  meaning  of  the  policy.  Dolliver  v.  Ins.  Co.,  128 
Mass.  316;  Insurance  Co.  v.  Beck,  43  Md.  358;  Insuntnce  Co. 
V.  Bwrker,  7  Heisk.  (Tenn.)  503;  Insurance  Co.  v.  Haven,  95 
U.  S.  242. 

The  foregoing  observations  sufficiently  demonstrate  that  the 
court  did  not  err  in  giving  plaintiff's  instructions  Xo*8  2  and 
4,  which  read  as  follows: 

2.  "The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  before  the  issuance  of  the  policy  read  in 
evidence,  the  duly  authorized  agent  of  the  defendant  who  took 
the  said  policy  and  represented  the  defendant  in  procuring  ttie 
same  was  fully  informed  of  the  facts  of  and  concerning  the 
plaintiff's  title  and  ownership  of  the  real  estate  referred  to  in 
said  policy,  and  was  informed  of  the  provisions  of  the  deed  eon- 
veying  said  property  to  the  plaintiff,  and  that  he,  the  said  agent, 
then  and  there  informed  the  representative  of  the  plaintiff  that 
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the  policy  should  be  taken  in  the  name  of  the  plaintiff  as  the 
owner  of  said  property,  and  that  the  representative  of  the 
plaintiff  relying  upon  said  representative  and  agent  of  the  de- 
fendant, assented  to  such  suggestion,  and  that  the  policy  was 
accordingly  so  written  by  the  representative  of  the  defendant 
and  delivered  to  the  plaintiff  and  the  representative  of  the 
defendant  then  and  there  accepted  and  received  the  premium 
for  the  said  policy,  then  the  defendant  would  not  be  relieved 
from  liability  under  said  policy,  even  if  the  deed  referred  to 
only  vested  a  life  estate  in  the  plaintiff/' 

4.  "The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  before  the  issuance  of  the  policy  of  insurance 
read  in  evidence  a  tnist  lien  on  the  real  estate  therein  mentioned 
existed  in  favor  of  Ben  Baer  and  that  the  agent  of  the  defend- 
ant who  acted  in  the  issuance  and  delivery  of  said  policy  was 
informed  and  notified  of  the  existence  of  said  lien  and  of  the 
fact  that  it  remained  unpaid  and  that  the  said  agent  then  and 
there  stated  that  the  fact  of  the  existence  of  said  lien  made  no 
difference,  and  that  he  issued  said  policy  and  received  the  prem- 
ium therefor  with  full  notice  thereof,  then  the  defendant  would 
not  be  relieved  from  liability  on  said  policy  on  account  of  the 
existence  at  its  date  and  delivery  of  the  said  deed  of  trust/' 

It  is  equally  apparent  that  the  court  did  not  err  in  refusing 
to  give  defendant's  instructions  iN'o's  3,  4  and  9,  which  read  as 
follows : 

3.  **The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  agent,  Thos.  Popp,  who  solicited  said  insur- 
ance inquired  of  the  agent  and  husband  of  the  plaintiff  as  to 
who  owned  the  property,  to  be  insured,  and  said  agent  stated 
to  said  Popp,  in  answer  to  said  inquiry,  that  the  deed  to  said 
real  property  was  to  his  wife  and  her  heirs,  born  and  unborn,  or 
to  her  and  her  heirs,  then  the  plaintiff  is  not  entitled  to  a  ver- 
dict in  this  case/' 

4.  "The  jury  are  instructed  that  if  after  said  fire  the  plain- 
tiff in  her  additional  statement  of  proof  of  loss  sent  to  the  de- 
fendant, statod  that  said  real  estate  so  insured  in  said  policy 
belonged  to  her  and  her  heirs,  then  she  is  not  entitled  to  recover 
as  to  said  insurance  on  said  building  in  this  case/' 

9.  "The  court  instructs  the  jury  that  if  they  believe  frora 
the  evidence  that  the  plaintiff  was  not  the  unconditional  and 
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8oIe  owner  of  the  house  described  in  the  policy  of  insurance  in 
this  case  at  the  date  of  the  loss  of  said  house,  the  jury  cannot 
find  any  damages  against  the  defendant  by  reason  of  the 
destruction  of  said  house  by  fire,  unless  the  jury  further  find 
from-  the  evidence  that  the  true  title  of  the  plaintiff  to  Eiid 
property  was  made  known  to  the  defendant,  or  its  agent,  prior 
to  said  fire." 

Another  clause  of  the  policy  said  that,  unless  otherwise  pro- 
Tided  by  agreement  endorsed  thereon   or   added   thereto,  it 
should  be  void,  **If,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced  or  notice  given  of  sale  of 
any  property  covered  by  this  policy  by  virtue  of  any  mortga^ 
or  deed  of  trust.''    It  may  be  very  well  doubted  whether,  if  this 
clause  had  been  brought  to  the  attention  of  the  insured  at  the 
time  of  the  making  of  the  contract^  any  policy  would  have 
been  issued  without  an  endorsement  thereon  waiving  this  condi- 
tion, but  it  is  in  the  policy,  and  relates  to  something  which 
will  occur,  if  at  all,  subsequent  to  the  time  of  the  making  there- 
of.   It  is  a  part  of  the  contract  as  made  and  that  contract  fur- 
ther stipulates  that  no  agent  shall  have  power  to  waive  any  of 
its  corditions.  As  to  these  subsequent  conditions  or  warranties, 
this  non-wniver  clause  is  effective.  As  to  them  it  is  not  mere  no- 
tice of  want  of  authority.    It  rises  to  the  dignity  of  an  agree- 
ment that  there  is  not,  and  shall  not  be,  any  power  in  the  a«;enl 
to  waive.    Quinlcun  v.  Ins.  Co,,  133  N.  Y.  356,  365.  *'A  provision 
thai  a  policy  diall  be  void  in  case  of  foreclosure  proceedings  is 
common  in  insurance  policies,  and  we  must  assume  that  exper- 
ience has  shown  to  the  underwriters  that  such  proceedings  in- 
crease the  risk  to  the  insurer.    The  defendant  might  have  bern 
willing  for  the  premium  charged  to  insure  this  bam  with  the 
mortgage  upon  it,  and  yet  not  willing  to  insure  it  in  case  of 
proceedings  to  foreclose  the  mortgage.     It  did  assent  to  the 
mortgage  and  agree  that  loss,  if  any,  should  be  paid  to  the 
mortgagee,  but  it  did  not  assent  to  continue  the  insurance  in 
case  the  risk  was  increased  by  proceedings  to  foreclose  the  mort- 
gage.   Before  commencing  the  foreclosure  the  plaintiff  should 
have  obtained  the  assent  of  the  defendant.    It  might  have  ex- 
amined the  circumstances  and  granted  such  assent  without  any 
conditions,  or  it  might  have  required  additional  premium  for 
the  increased  risk.     It  might  have  refused  altogether,  and  in 
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fhat  case  the  plaintiff  could  have  delayed  his  foreclosure  until 
the  end  of  the  year  op  surrendered  the  policy  and  procured 
insurance  elsewhere.  Even  if  the  provision  were  found  to  be 
very  inconvenient  and  embarrassing,  there  is  no  help  for  it. 
There  it  is,  end  we  cannot  take  it  out  of  the  policy  by  construc- 
tion.^' Titus  V.  Ins.  Co.,  81  N.  Y.  410.  See  also  Quintan  v. 
Ins.  Co,,  133  N.  Y.  356. 

Notwithstanding  this  clause  and  the  fact  that  notice  of  sale 
under  the  deed  of  trust  was  given  and  served  upon  Mrs.  Med- 
ley, it  is  urged  that  the  policy  was  not  thereby  avoided,  for 
the  reason  that  she  brought  a  suit  in  equity  and  enjoined  the 
sale,  and  after  dissolution  of  her  injunction  by  the  court  below, 
took  time  for  an  appeal  to  this  Court  and  thereby  defeated  the 
sale  until  after  the  loss  by  fire  occurred.  The  condition  does 
not  say  that  if  sale  is  made  the  policy  shall  become  non-effective, 
but  that  notice  of  sale  shall  avoid  it.  This  clause  is  inserted  by 
insiETance  companies  for  their  protection,  because  it  is  said  that 
when  forecloseure  proceedings  are  commenced  with  the  knowl- 
edge of  the  insured,  the  risk  is  thereby  increased,  as  under 
sncli  conditions  the  temptation  to  bum  the  property  and  there- 
by procure  money  to  discharge  the  lien  may  be  very  great,  ac- 
cording to  the  exigencies  of  tiie  situation.  It  is,  therefore,  con- 
sidered a  reasonable  and  prudent  condition,  and  though,  in 
some  cases,  it  may  work  great  hardship,  the  courts  can  do 
nothing  but  enforce  it. 

The  forfeiture  thus  effected  could  have  been  waived  by  the 
company,  or  by  the  agent  acting  under  enlarged  powers,  but 
not  tmder  his  authority  as  limited  by  the  policy,  and  there  is 
some  evidence  tending  to  show  an  offer  by  the  local  agent  to 
pay  one  thousand  dollars  in  satisfaction  of  the  claim.     If  this 
could  operate  as  a  waiver,  there  is  no  evidence  of  the  author- 
ity of  this  agent  to  waive.    Nor  is  there  any  evidence  of  waiver 
on  the  part  of  the  company,  unless  it*?  failure,  or  offer,  to  re- 
turn the  premium  could  so  operate,  but  it  cannot.    As  to  this 
condition,  violated  after  the  policy  became  effective  and  opera- 
tive, the  return  of  the  premium  is  not  a  prerequisite  to  an  asser- 
tion of  the  forfeiture.     It  does  not  render  the  policy  void  ah 
initio.    It  is  not  cause  for  rescission,  in  the  execution  of  which 
the  parties  must  be  put  in  statu  quo,  nor  is  it  a  case  of  the  rati- 
fication of  an  unauthorized  contract,  made  by  an  agent,  by 
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retention  of  benefits  thereunder.  If  it  were  not  a  breach  of  a 
promissory  warranty^  but  a  violation  of  a  stipulation  as  to  a 
fact  relating  to  title  or  condition  of  the  property,  or  to  some 
other  matter  affecting  the  inception  of  the  contract,  retention 
of  the  pemiom  might,  on  sonnd  principle,  amount  to  a  waiver 
of  the  breach,  for  the  ground  of  defense  there  would  be  the 
want  of  a  valid  contract  to  start  with,  and  not  the  cessation  of 
a  contract,  in  the  manner  therein  appointed  by  the  parties  for 
putting  an  end  to  it,  after  it  has  gone  into  effect. 

This  conclusion  makes  apparent  the  error  of  the  court  in 
giving  plaintiff's  instruction  No.  5,  which  reads  as  follows: 

^The  Court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  before  tlie  time  of  the  alleged  fire  a  notice  of  sale 
was  given  under  the  deed  of  trust  to  secure  Ben  Baer,  read  in 
evidence  after  the  issuance  of  the  nol?cv  of  insurance  declared 
on,  but  that  said  notice  was  given  without  the  procurement  or 
knowledge  of  the  plaintiff  and  that  she  had  no  notice  of  the 
fact  that  it  was  intended  to  give  notice  of  such  sale  imtil  she 
was  served  wiUi  such  notice,  and  that  no  sale  was  ever  made  un- 
der the  said  notice  or  under  the  said  trust  deed,  then  the  defend- 
ant would  not  be  relieved  from  liability  on  account  of  said  pol- 
icy by  reasor.  of  the  issuance  of  such  notice  of  sale." 

The  policy  provides  that  it  shall  be  void  in  case  of  any  fraud 
or  false  swearing  by  the  insured  touching  any  matter  relating 
to  the  insurance  or  the  subject  thereof,  whether  before  or  after 
loss;  and  the  court  is  said  to  have  erred  in  refusing  \p  instruct 
the  jury  that  if  the  plaintiff,  in  her  proof  of  loss,  verified  by  her 
oath,  and  transmitted  to  the  company,  "stated  that  the  building 
covered  by  stiid  policy  and  for  the  loss  of  which  she  was  seek- 
ing pay  from  the  defendant  under  said  policy,  belonged  to  her 
at  the  time  feaid  insurance  was  effected  and  procured,  then  the 
jury  must  find  for  the  defendant/'  The  instruction  was  fatally 
defective  in  omitting  to  say  the  false  swearing  must  have  been 
done  knowingly  and  with  fraudulent  intent.  May  on  Ins.  ssec- 
tion  477.  For  a  similar  reason  the  objection  to  plaintiff's  in- 
struction No.  3  is  unsound.  The  inclusion  of  property  in  the 
proof  of  loss  which  did  .not  belong  to  the  insured  could  not 
defeat  her  claim,  unless  it  was  fraudulent 

Plaintiff's  instruction  No.  1,  saying  the  failure  of  the  in- 
sured to  furnish  sufficient  proofs  of  loss  would  not  preclude  re- 
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covery,  provided  the  jury  should  find  the  defendant,  within  the 
time  allowed  lor  proof  of  loss,  denied  liability  on  grounds 
other  than  failure  to  furnish  such  proofs,  was  proper,  as  there 
was  evidence  tending  to  prove  such  denial,  and  the  court  did 
not  err  in  refusing  defendant's  instruction  No.  16,  because  it 
ignored  this  evidence  and  might  have  misled  the  jury,  if  it  had 
been  given.  "A  denial  by  an  insurance  company  of  its  liabil- 
ity on  other  grounds,  before  any  preliminary  proofs  are  made, 
and  before  the  time  within  which  such  proofs  are  to  be  made  by 
the  terms  of  the  policy,  is  in  law  a  waiver  of  the  conditions  of  a 
policy  requiring  such  proofs.''  Shcppaard  v.  Ins.  Co.,  21  W. 
Va.  368,  pt.  14  syl. 

Whether  any  demand  was  made  for  the  certificate  of  the  dis- 
interested magistrate  or  notary  public,  living  nearest  the  place 
of  the  fire,  as  to  the  amount  of  the  loss,  is  a  question  of  fact, 
calling  for  no  decision,  or  expression  of  opinion  here. 

Benj.  Baer.  holding  a  lien  on  the  property  by  deed  of  trust, 
took  out  additional  insurance  on  the  property.  Whether, 
if  the  plaintiff  had  knowledge  of  this,  it  would  have  avoided 
the  policy  need  not  be  decided,  for  a  slip  was  attached  to  the 
policy,  saying,  among  other  things,  "$ other  Concur- 
rent Insurance  permitted,"  and  the  policy  on  its  face  gave  the 
agent  authority  to  consent  to  additional  insurance.  It  is  urged 
that,  as  no  amount  was  statc^l  it  must  be  presumed  that  this  slip 
was  loft  on  inadvertt.ntly  and  should  not  be  treated  as  a  part  of 
the  contract,  but  contracts  of  insurance  are  construed  most 
strongly  against  the  company.  Bryan  v.  Ins.  Co.,  8  W.  Va.  605 ; 
Qwirrier  v.  Ins.  Co.,  10  W.  Va.  507 ;  Miller  v.  Ins.  Co.,  12  W  Va. 
116.  For  the  same  reason,  any  doubt  as  to  whether  a  paper  at- 
tached to  the  policy  is  a  part  of  it,  ought  to  be  resolved  against 
the  company.     It  prepares  the  policy. 

Whether  the  principles  here  announced  are  inconsistent  with 
the  application  of  the  law  in-  Maupin  v.  Insuran-ce  Co.,  53  W. 
Va.  557,  depends  upon  the  dttennination  of  a  question  of  fact 
involved  in  Ihat  case.  If  the  attempted  waiver  is  regarded  as 
having  been  made  at  the  time  the  contract  was  made  and  with- 
out notice  to  the  insured  of  the  limitation  upon  the  agent's 
authority,  according  to  my  view  of  the  case,  some  conclusions 
announced  here  arc  inconsistent  with  that  decision,  but  if  it 
was  an  attempted  waiver  after  the  policy  became  effective,  as 
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seems  to  have  been  the  finding  by  the  majority  of  the  Gonrt, 
there  is  no  sneh  inconsistency.  As  abstract  law,  however,  point 
3  of  the  sylLibus  in  Maupin  v.  Insurance  Co.,  is  not  in  accord 
with  the  views  here  erpressed,  in  so  far  as  it  asserts  that  there 
can  be  no  waiver  of  the  "Iron  Safe,*'  or  a  similar,  clanse  "be- 
fore the  time  of  the  issuance  of  the  policy/^ 

For  the  error  above  noted,  as  well  as  for  insufficiency  of 
evidence  to  support  the  verdict,  the  judgment  will  be  reversed, 
the  verdict  J^t  aside,  a  new  trial  granted,  and  the  case  will  be 

remanded.  ^  , 

Reversed. 

Note  by  Bbannon^  Judge: 

I  agree  to  the  judgment.  I  do  not  agree  to  the  opinion 
excusing  one  from  reading  a  policy  before  he  accepts  it,  and  ex- 
cusing him  from  its  conditions  because  he  did  not  read  or  un- 
derstand it.  I  think  that  when  a  man  accepts  a  deed  he  is 
bound  by  its  terms.  If  it  departs  from  the  agreement,  and  he 
accepts  it,  he  waives  the  points  of  departure.  The  agreement  is 
merged.  The  deed  is  a  contract;  so  is  a  policy  of  insurance. 
Weidert  v.  State  his.  Co.,  20  Am.  St.  E.  809.  I  do  not  agree 
to  take  from  the  company  the  condition  that  the  policy  should 
be  void,  if  the  insured  owned  less  than  a  fee.  A  company  would 
be  willing  to  take  a  risk,  if  the  insured  owned  a  fee,  but  not 
if  he  owned  only  a  life  estate.  A  person  owning  a  life  estate 
could  make  money  by  burning  or  by  being  careless.  This  com- 
pany never  ugrecd  to  insure  a  life  estate.  It  had  right  to  put 
that  condition  in  the  policy.  It  is  advisable  and  prudent  ff>r 
its  safety;  but  reasonable  or  unreasonable,  it  had  right  to  fix 
any  terms  it  pleased,  and  the  other  party  had  right  to  accept 
or  reject  the  policy.  The  insured  is  bound  to  know  the  mean- 
ing of  the  policy,  and  cannot  plead  ignorance  of  law. 

T  do  noL  afrrce  to  allow  oral  evidence  preliminary  to  the  con- 
tract to  change  its  terms.  The  authorities  given  in  Maupin  t. 
Scottish  Unvm,  45  S.  E.  1003,  (53  W.  Va.  557),  will  sustain 
this  view.  That  oral  evidence  is  that  the  agent  was  told  that 
the  deed  was  to  Mrs.  Medley  and  heirs.  That  in  law  meant  a  fee 
simple,  just  as  the  policy  says.  So,  the  agent  did  not  write  the 
policy  different  from  the  statement,  in  the  eye  of  the  law. 

I  do  not  agree  that  the  disability  of  the  agent  to  waive  vital 
conditions  extends  only   to  things  occurring  subsequently  to 
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the  issue  of  the  policy.     It  is  agreed  that  an  agent  may  not, 
after  the  policy  issues,  waive  conditions;  but  it  is  said  before 
it  issues,  he  may  waive  the  duty  of  the  insured  to  conform 
thereafter  to  its  requirements,  and  may  waive  the  presence  or 
existence  of  essential  facts  at  the  date  of  issue,  for  instance, 
that  the  party  has  a  fee  simple.     That  is,  though  the  com- 
pany is  willing  to  risk  only  on  the  basis  of  a  certain  state  of 
things,  yet  the  agent  in  every  place  can  waive  them,  and  accept 
another  basis,  and  this  in  the  face  of  the  policy  which  says  that 
it  is  issued  on  the  faith  of  a  certain  specified  basis,  and  further 
that  no  agent  can  dispense  with  that  basis.    This  seems  to  deny 
right  of  contract  and  to  be  hard  and  unjust  to  insurance  com- 
panies, which  are  valuable  institutions  to  the  country.     Their 
dangers  are  great  enough,  contract  as  carefully  as  they  may; 
but  to  take  from  them  right  to  protect  themselves  against  their 
agent's  wrongful   acts   imposes  unjust  burdens,   and   exposes 
their  written  contracts  to  defeat  from  perjured  oral  evidence. 
An  insurance  company  has  right  to  defend  itself  against  fraud 
and  falsehood,  to  put  in  conditions  as  to  the  title  of  the  prop- 
erty, the  duration  of  the  estate,  and  other  matters  as  they  exist 
at  the  date  of  the  policy,  and  make  the  policy  conditional  upon 
them,  and  it  has  right  to  warn  the  other  party  that  no  agent 
can  waive  such  conditions.    It  does  this  by  the  very  letter  of 
its  policy.    The  insured  accepts  upon  such  conditions,  includ- 
ing the  statement  that  no  agent  can  dispense  with  such  condi- 
tions.    I  have  always  understood  that  a  purchaser  of  land  is 
bound  to  know,  whether  in  fact  he  docs  or  not,  clauses,  con- 
ditions and  limitations,  not  only  in  the  last  inptrument  in  the 
chain  of  title,  the  deed  to  him,  but  also  away  back  in  any  deed 
in  the  chain ;  but  here  it  is  proposed  to  release  a  party  from  a 
condition  Eci  before  his  eyes  in  the  very  deed  to  him.     Waldron 
V.  Harvey,  46  S.  E.  603,  54  W.  Va.  608.    An  insurance  company 
deals  with  persons  far  off,  and  has  to  do  so  by  agents.    If  Iwund 
by  their  waivers,  by  agreements  between  the  insured  and  the 
agents,  it  would  be  ruined.    It  would  be  subject  to  oral  evidence, 
sometimes  true,  oftener  false.    It  is  absolutely  necessary  that  it 
put  its  terms  and  conditions  in  its  policy,  and  if  you  nullify 
these,  it  has  no  protection.    You  impair,  destroy  its  contracts. 
I  assert  thai  any  man  may  limit  the  power  of  his  agent.  Any 
one  dealing  with  him  jnust  inquire  as  to  his  power.    But  plainer 
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jct,  the  principal  can  limit  his  agenfs  authority,  and  notify 
those  dealin£^  through  him,  as  in  this  case.  The  policy  holder 
or  acceptor  i?  told  hy  his  policy  of  the  limitation.  That  limi- 
tation of  power  is  general,  applies  to  any  and  every  condition, 
prior  or  subtsequent. 

As  to  the  argument  that  the  agent  was  told  one  thing  as  to 
the  title,  and  wrote  another  in  the  policy,  and  therefore 
the  policy  can  be  reformed,  so  as  to  conform  to  the  statement 
That  makes  it  conform  to  what  the  one  side  agreed  to,  but  what 
the  other  side  never  agreed  to.  That  forces  on  the  company  a 
contract  it  never  made.  Equity  never  reforms  a  deed  except  to 
correct  mtUv4d  mistake.  Where  both  sides  do  agree  to  the 
same  particular  thing,  and  agree  to  have  an  instrument  drawn 
to  do  that  thing,  and  the  scrivener  fails  to  make  the  docuro^^nt 
accomplish  what  both  parties  intended  it  to  do,  equity  will  re- 
form; but  not  where  both  *sides  never  agreed  to  do  that  sjme 
thing.  In  the  one  case  you  carry  out  the  intention  of  both  sitlt^ : 
in  the  others,  you  carry  out  the  intention  of  ojie  side,  but  de- 
feat the  intention  of  the  other,  and  make  for  him  a  new  agree- 
ment. In  such  case  equity  will  rescind,  but  not  reform.  Fcr- 
rel  V.  Ferrel  53  W.  Va.  515. 

Some  of  our  decisions  may  seem  in  contrast  with  the  view 
above  expressed,  and  if  it  were  not  for  the  recent  labored  con- 
sideration of  the  whole  question  by  the  Supreme  Court  of  the 
United  States  in  NoHhem  Co.  v.  Grand  View,  183  U.  S.  308, 
I  should  not  be  so  insistent  upon  the  matters  above  discussd. 
I  referred  to  that  case  at  length  in  Maupin  v.  Ins.  Co.,  53  W. 
Va.  557,  anci  now  cite  the  latter  case  for  fuller  views.  On  a 
question  of  insurance  I  think  the  decision  of  the  supreme  court 
ought  to  govern.  See  Ritchie  Co.  Bank  v.  Ins.  Co.,  decidfd 
this  term,  for  views  touching  this  question. 

Judge  Miller  concurs  in  this  note. 


CHARLESTON. 

-=T-^2  BuYAN,  Trustee,  v.  McCann  and  others. 

iM""372  Submitted  March  8,   1904— Decided  March  22,   1904. 
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1.      Trust. — Bill  to  Enforce — Parties. 

A  trustee  filed  his  bill  and  amended  bill  to  remove  an  alleged 
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cloud  upon  the  title  to  trust  property;  to  ascertain  and  fix  the 
amount  of  the  trust  debt,  which  is  controverted  by  the  debtors; 
and  to  obtain  a  decree  to  sell  the  property  for  the  amount  of  the 
debt,  when  so  ascertained  and  fixed.  The  court  decreed  a  can- 
celation of  the  tax  deed,  alleged  to  be  a  cloud  upon  the  title, 
ascertained  and  fixed  the  amount  of  the  trust  debt,  and  decreed 
that  the  trustee  shall  recover  of  the  debtor  the  amount  so  ascer- 
tained and  fixed  by  the  court,  and  that,  in  default  of  payment, 
within  the  time  prescribed,  the  trustee  as  special  commissioner, 
shall  sell  the  trust  property.  The  administrator  of  the  deceased 
trust  creditor  is  not  a  party  to  the  suit,  although  it  appears 
therein  that  the  trust  creditor  had  died  intestate,  and  that  her 
administrator  had  been  appointed  and  qualified  as  such  before 
the  institution  of  the  suit.  Held,  That  the  decree  is  erroneous, 
because  the  same  was  made  and  entered  in  the  absence  of  a 
necessary  party,  and  because  the  recovery  in  the  name  of  the 
trustee  is  unwarranted,     (pp.  378,  379). 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  T.  J.  Br}'an  against  J.  L.  McCann  and  others.    De- 
cree for  plaintiff  and  defendants  appeal. 

Reversed. 
SiMMS  &  Enslow^  for  appellants. 

Vinson  &  Thompson,  and  T.  J.  Bryan,  for  appellee. 

Miller,  Judge  : 

By  deed  of  trust,  executed  by  C.  A.  McCann,  and  S.  C.  Me- 
Cann,  his  wife,  bearing  date  on  the  30th  day  of  April,  1891, 
they  conveyed  to  the  plaintiff,  T.  J.  Bryan,  trustee,  a  certain 
house  and  lot  then  owned  by  said  C.  A.  McCann,  situate  in 
Central  City  in  the  county  of  Cabell,  to  secure  to  Elizabeth  A. 
Foster,  the  payment  of  the  note  of  said  C.  A.  McCann,  for  five 
hundred  dollars,  payable  one  year  after  its  date  at  the  Hunting- 
ton   National  Bank,  with  interest  thereon  at  the  rate  of  six 
per  centum  per  annum.    The  note  was  not  paid  at  its  maturity; 
but  Mrs.  Poster  then  took  no  steps  to  collect  the  same.    Various 
payments  thereon  were  made  to  her  from  time  to  time.    After 
the    execution  of  the  deed  of  trust,  the  property  was  returned 
delinquent  for  the  non-payment  of  the  taxes  thereon  for  the 
year    1898;  and  on  the  11th  day  of  January,  1900,  the  same 
^was    sold  by  the  sheriff,  for  said  delinquent  taxes,  and  was 
bought  by  J.  L.  McCann,  a  son  of  the  grantors  in  the  deed  of 


374  Bryak  v.  McCAior^  [55 

tnifit^  who  was  then  about  twentjr-three  yearfl  of  age,  and  m 
business  for  himself,  although  living  with  his  parents.  In  the 
year  1900,  Mrs.  Foster  died  intestate,  leaving  surviving  her, 
two  brothers,  W.  H-  Howe,  and  F.  C.  Howe.  In  December, 
1900,  W.  H.  Howe  was  appointed  and  qualified  as  her  adnunia- 
trator,  and,  afterwards,  the  administrator,  W.  H.  Howe,  re- 
quested the  trustee,  T.  J.  Bryan,  to  sell  the  property  under  the 
deed  of  trust  for  said  indebtedness,  when  it  was  discovered  that 
the  property  had  been  returned  delinquent  for  the  non-payment 
of  taxes  thereon,  and  sold  as  aforesaid.  Thereupon,  at  the 
January  rules,  1901,  for  the  circuit  court  of  said  county,  the 
trustee  filed  his  bill  against  said  C.  A.  McCann,  S.  C.  McCann 
and  J.  L.  McCann,  alleging  that  the  principal  of  said  note, 
with  about  one  hundred  and  fifty  dollars  of  the  interest  there- 
on was  still  due  and  unpaid,  and  praying  that  said  tax  deed  be 
set  aside  and  annulled,  stating  as  a  reason  therefor,  that  the 
same  had  been  irregularly  and  fraudulently  procured  and  exe- 
cuted, and  that  it  was  a  cloud  upon  the  title  of  said  property. 
The  defendant,  J.  L.  McCann,  demurred  to  the  bill,  which  de- 
murrer being  overruled,  he  filed  his  answer,  in  which  he  avers 
that  he  purchased  said  property  at  the  tax  sale,  for  the  sum  of 
$40.06 ;  that  after  his  said  purchase,  he  paid  the  taxes  charged 
and  due  upon  said  property  for  the  years  1899  and  1900;  and 
that  the  amount  of  said  taxes  so  paid  by  him  with  the  interest 
thereon  then  amounted  to  about  $100.00,  which  sum  said 
trustee  should  pay  before  he  would  be  entitled  to  redeem  said 
property.  Respondent  further  says  that  said  trustee  did  not  pay 
or  tender  to  him  the  said  taxes  paid  by  him  as  aforesaid,  before 
the  execution  and  delivery  to  him  of  said  deed  by  the  derk  of 
the  county  court;  but  that  the  trustee  did  pay  to  the  clerk  said 
$40.06  with  interest  thereon.  Defendants,  C.  A.  McCann  and 
S.  C.  McCann,  also  filed  their  demurrer  and  answer  to  the  bill 
in  which  answer  they  deny  that  they  are  indebted  to  said  Eliza- 
beth Foster  in  the  sum  of  five  hundred  dollars,  and  interest 
thereon.  Upon  the  contrary,  they  allege  and  charge  that 
upon  a  true  statement  of  the  account  between  the  parties,  the 
said  loan  will  be  found  to  be  fully  paid  off  and  satisfied,  provid- 
ed tlie  interest  thereon  be  charged  only  at  the  rate  of  six  per 
centum  per  annum.  They  also  deny  all  of  the  other  all^ationa 
of  the  bill.    Depositions  for  both  plaintiff  and  defendants  were 


W.  Va.]  Bryan  v.  McCann.  376 

afterwards  taken  and  filed  in  the  cause^  relating  to  the  trust 
debt^  the  amount  thereof,  and  to  the  tax  deed  to  defendant,  J  L. 
McCann. 

After  the  depositions  were  all  taken  and  filed  as  aforesaid,  t'  - 
wit,  on  the  21st  day  of  July,  1902,  the  plaintiff  filed  his 
amended  bill  in  the  cause  against  said  C.  A.  McCann,  S.  C.  Mc^ 
Cann  and  J.  L.  McCann,  but  does  not  make  the  administrate! 
or  Mrs.  Foster  a  party  thereto.  In  the  amended  bill  the  plain- 
tiff amplifies  his  averments  in  the  original  bill  as  to  the  five  him 
dred  dollar  trust  debt  and  says  that  said  C.  A.  McCann  made 
default  in  the  payment  of  the  note  when  it  became  due,  but  V\A 
Mrs.  Foster  took  no  steps  to  collect  the  same;  that  C.  A.  Mc- 
Cann paid  the  interest  on  it  for  several  years ;  and  that  on  the 
30th  day  of  October,  1899,  C.  A.  McCann  still  being  in  default 
in  the  payment  of  the  interest,  a  settlement  was  made  between 
him  and  Mrs.  Foster,  concerning  the  interest  due  upon  the  said 
note,  the  principal  never  having  been  paid ;  when  it  was  found 
that  there  was  then  due  $133.70  of  interest  upon  the  debt,  where- 
upon said  C.  A..  McCann  and  S.  A.  McCann  executed  to  Mrs. 
Foster  their  joint  note  for  said  $133.70,  payable  one  year  after 
its  date  with  interest,  which  note  was  not  paid  at  maturity  but 
remains  unpaid;  and  that  said  five  hundred  dollar  note  with  its 
accrued  interest  is  also  unpaid.  The  death  of  Mrs.  Foster,  the 
appointment  and  qualification  of  said  W.  H.  Howe  as  her  ad- 
ministrator, the  sale  and  purchase  of  said  property  for  the  de- 
linquent taxes  thereon,  and  the  conveyance  thereof  to  J.  L. 
McCann,  are  all  reiterated  in  the  amended  bill,  with  a  prayer 
that  the  tax  deed  be  cancelled,  and  that  the  property  be  sold  to 
satisfy  the  plaintiff^s  demand  as  therein  stated.  The  said  J.  L. 
McCann  demurred  to,  and  also  answered,  the  amended  bill,  deny- 
ing the  several  material  allegations  thereof.  The  defendants,  C. 
A.  McCann  and  S.  C.  McCann,  not  waiving  their  demurrer 
thereto,  but  insisting  on  the  same,  also  filed  their  answer  to 
said  amended  bill,  in  which  they  rely  upon  the  allegations  of 
their  original  answer;  and  also  deny  the  averments  of  the 
amended  bill. 

On  the  2d  day  of  August,  1902,  Annie  B.  Thompson  and  the 
SCnniington  National  Bank  filed  their  petition  in  said  cause 
setting  up  a  lien  on  the  property  of  said  C.  A.  McCann  and  S. 
C.  McCann,  described  in  the  bill,  and  praying  that  they  be  made 
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parties  to  the  cause,  and  that  their  lien  be  protected ;  thereupon 
they  were  made  parties  to  the  suit.  On  the  same  day,  to-wit,  on 
the  2d  day  of  August,  1902,  the  cause  came  on  to  be  heard,  and 
was  heard  by  the  court,  upon  the  process  executed  upon  the  de- 
fendants, the  bill  and  exhibits  therewith  filed,  said  amended  bill: 
the  said  answers  of  each  of  the  defendants  to  the  bill  and  amend- 
ed bill  with  general  replication  to  said  answers,  and  upon  the 
depositions  taken  and  filed  in  the  cause  as  aforesaid.  Upon  eon* 
sideration  thereof,  it  was  adjudged,  ordered  and  deereiHl  that 
said  tax  deed  was  and  is  fraudulent  and  void ;  and  was  a  cloud 
upon  the  jlaintiflf^s  title  to  said  propertv^;  and  the  said  tax  dc-ed 
was  then  sot  aMde  and  held  for  naught ;  and  the  court  ascertain- 
ed that  tliere  was  then  due  from  the  defendants,  C.  A.  McCann 
and  S.  C.  McCann  upon  the  debts  in  the  plaintiff's  bill  set  up, 
the  sum  of  $737.71;  it  was  further  adjudged,  ordered  and  de- 
creed that  the  plaintiff  should  recover  against  said  C.  A.  McCann 
and  S.  C.  McCann  said  sum  of  $737.71,  with  interest  ther.^on 
from  that  date  until  paid ;  and  that  he  also  recover  from  said  C. 
A.  McCann,  and  S.  C.  McCann  and  J.  L.  McOann,  the  costs  ot 
said  suit  by  him  expended.  It  was  further  decreed  that,  unless 
the  defendants,  or  some  of  them,  should,  within  twent}'  days 
thereafter  pay  the  said  sums  decreed  against  them  as  aforesaid, 
then  the  plaintiff,  T.  J.  Bry^an,  trustee,  who  was  by  said  decree, 
appointed  special  commissioner,  for  the  purpose,  should  sell  said 
property  for  cash.  , 

From  this  decree,  the  defendants,  C.  A.  McCann,  S.  C.  Mc- 
Cann and  J.  L.  McCann  were  allowed  an  appeal;  and  assign 
as  grounds  of  error  that  the  administrator  of  said  Elizabeth  A. 
Foster  is  not  a  party  to  said  cause ;  and  that  the  court  erred  in 
decreeing  that  said  T.  J.  Bryan,  trustee,  was  entitled  as  plain- 
tiff to  recover  said  debt  from  defendants. 

A  trustee  may  apply  to  a  court  of  equity  to  remove  impedi- 
ments to  a  fair  execution  of  his  trust ;  to  remove  a  cloud  bang- 
ing  over  the  title  to  the  property  conveyed  to  him  in  trust  to 
secure  the  payment  of  a  debt  or  debts ;  and  to  adjust  accounts  if 
necessary,  in  order  to  ascertain  the  actual  debts  which  ought  to 
be  raised  by  the  sale,  or  the  amount  of  prior  Incumbrances. 
Machir  v.  Sehon,  14  W.  Va.  777,  783;  Ambler,  trustee,  v.  LeaA 
et  al,  15  W.  Va.  677;  Jolinson  v.  Johnson,  30  111.  215;  Rosseit 
v.  Fisher,  11  Grat.  492.    A  trustee  may  under  circumstancefl^  in 
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order  to  remove  a  cloud  upon  the  title  to  the  realty  conveyed  to 
him  in  trust,  file  a  bill  in  equity  to  set  aside,  and  have  declared 
void,  a  tax  deed  made  under  the  provisions  of  the  statute.  Bur- 
lew,  trustee,  v.  Quarrier,  16  W.  Va.  108.  Having  taken  jurisdic- 
tion to  remove  the  alleged  cloud  upon  the  title  of  the  property, 
the  court  in  this  cause  should  go  on  and  ascertain  the  liens  there- 
on with  the  amounts  thereof,  provided  the  proper  parties  are 
before  the  court  upon  sufficient  pleadings  for  that  purpose. 
When  a  court  of  equity  takes  jurisdiction  of  a  cause  for  one  pur- 
pose, it  will  go  on  and  dispose  of  the  questions  involved  to  avoid 
a  multiplicity  of  suits.  Waison  v.  Watsoru,  45  W.  Va.  290; 
Robinson  v.  Braidcn,  44  W,  Va.  183;  Chrislip  v.  Teter,  43  W. 
Va.  356;  Ilanly  v.  Watterson,  39  W.  Va.  214. 

The  notes  of  defendants,  C.  A.  and  S.  C.  McCann,  to  Mrs. 
Foster  and  the  money  due  thereon,  if  any,  belonged  to  the  ad- 
ministrator, W.  H.  Howe,  for  the  purposes  of  administration. 
The  title  of  that  and  the  other  personal  property  to  the  intestite, 
vested  in  him,  upon  his  appointment  and  qualification  as  her 
administrator,  as  aforesaid ;  and  related  back,  after  his  qualiiica- 
tion,  to  the  instant  of  the  death  of  his  intestate.  Schouler's 
Exrs.  &  Admrs,  section  199 ;  Woerner  on  Amer.  Admi.  pp.  385, 
409,  411.  Before  and  at  the  time  of  the  institution  of  the  suit 
W.  H.  Howe  was  in  law  the  creditor  as  to  the  two  notes  executed 
by  the  McCanns  to  Mrs.  Foster. 

No  principle  of  equity  is  more  familiar  or  better  settled  than 
this:  that  all  persons  materially  interested  in  the  subject  in 
controversy  ought  to  be  made  parties  in  equity,  and  if  they  are 
not,  the  defect  may  be  taken  advantage  of  either  by  demurrer  or 
by  the  court  at  the  hearing.  ArmentrouVs  Exrs,  v.  Gibbons,  25 
Qrat.  371;  Bwrlew,  trustee,  v.  Quarrier  et  ah,  16  W.  Va.  108; 
Howari  v.  Stephenson,  33  W.  Va.  116;  Rexroad  v.  McQuain, 
24  W.  Va.  32;  Hill  v.  Proctor,  10  W.  Va.  59. 

One  of  the  material  questions  raised  and  controverted  by  the 
pleadings,  and  upon  which  proof  was  taken  and  filed  is  the 
amount,  if  any,  which  is  due  the  estate  of  Mrs.  Foster,  from  C. 
A.  and  S.  C.  McCann,  upon  their  notes  to  her,  constituting  a 
part  of  the  assets  of  decedent's  estate.  Byran,  trustee,  the  plain- 
tiff, has  no  pecuniary  or  personal  interst  in  the  debt.  He  merely 
holds  the  legal  title  to  the  property  conveyed  to  him  in  trust,  by 
the  trust  deed,  as  security  for  the  debt.    As  a  general  rule,  a 
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trustee's  authority  over  the  trust  property  is  defined  and  limited 
by  the  instrument  creating  the  trust;  and  he  should  be  g^ded 
strictly  by  its  provisions.    Atkingon  v,  Beckett,  34  W.  Va.  584. 
lie  is  the  agent  for  both  the  creditor  and  debtor^  in  the  debt  for 
which  the  trust  is  given.    It  is  the  duty  of  the  trustee  to  look  to 
the  rights  and  interests  of  the  trust  debtor,  as  well  as  to  those 
of  the  trust  creditor.    He  is  bound  to  act  impartially  between 
them.    Rosseii  v.  Fisher,  11  Qrat  492 ;  lAvey  v.  WinUm,  30  W. 
Va.  554 ;  Ilariman  v.  Evans,  38  W.  Va.  669.    Unless  the  trustee 
is  authorized  to  do  so,  by  the  instrument  conferring  his  authority, 
under  which  he  acts,  he  cannot  collect  the  trust  funds,  and  give 
acquaintances  or  releases  therefor.    As  trustee,  he  should  not  be 
a  contesting  litigant  in  the  matt^T  of  which  he  is  trustee,  to  eon- 
test  with  the  creditor  or  debtor,  the  amount  or  validity  of  the 
trust  debt ;   but  in  equity,  he  should  always  be  a  party  as  trua- 
tee.    Tuurk  v.  Skiles,  38  W.  Va.  404.    There  must  be  an  admin- 
istrator to  represent  it  before  an  adjudication  can  be  had  in 
court  concerning  the  personal  property  of  an  intestate  decedent 
16  L.  R.  A.  491;  Smith  v.  Demiy,  37  Mo.  20;  Hays  v.  Hays,  5 
Munf .  418 ;  Weeks  v.  Jewett,  45  N.  H.  540. 

The  attempted  adjudication  of  the  amount  due  on  the  trust 
debt  was  between  the  trustee  on  the  one  side  and  the  makers  of 
the  notes,  C.  A.  and  S.  C.  McCann,  on  the  other  side.  The  as- 
certainment and  decree  of  the  court  thereon  does  not  bind  either 
the  estate  of  Mrs.  Foster,  because  her  administrator  was  not  a 
party  thereto,  or  the  debtors,  because  there  was  no  issue  between 
the  administrator  and  themselves,  concerning  said  debt,  which 
is  controverted  by  them  in  their  answer.  A  sale  under  the  decree 
complained  of  would  not  discharge  the  lien  of  the  deed  of  trust 
on  the  property,  because  the  creditor,  the  administrator  of  Mra^ 
Foster,  was  not  a  party  to  the  suit,  and  not  bound  by  the  decree. 
The  debtors  and  the  owners  of  the  property  are  entitled,  on  the 
payment  of  the  debt,  under  the  decree  or  otherwise,  to  have  the 
lien  of  the  deed  of  trust  released.  The  purchaser  is  likewise  en- 
titled to  take  it  free  from  the  incumbrance.  The  trustee  cannot 
legally  release  the  trust  deed.  From  what  has  been  said,  it  fol- 
lows that  the  court  sliould  have  sustained  the  demurrers  to  both 
the  original  and  amended  bills  for  want  of  proper  parties;  and 
not  having  done  so,  it  should  have  directed  the  necessary  partiea 
to  be  made  at  the  hearing.    It  is  immaterial  in  what  manner  it 
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is  brought  to  the  attention  of  this  Court  that  the  decree  com- 
plained of  wos  rendered  in  the  absence  of  proper  parties,  the  de- 
cree will  be  reversed  and  the  cause  remanded  in  order  that 
proper  parties  may  be  made.  Oalkdin  L.  C.  &  0,  Co,  v.  Davis 
ei  al,  d4  W.  Va,  109;  Eegar  v.  OaJl,  46  S.  E.  147,  (54  W.  Va. 
373.) 

For  the  reasons  stated,  the  decree  complained  of  must  be  re- 
versed, and  the  cause  remanded  to  the  circuit  court  of  Cabell 
County  for  further  proceedings  to  be  had  therein  according  to 
the  views  herein  expressed,  and,  further,  according  to  the  rules 
and  principles  governing  courts  of  equity. 

Reversed, 


CHARLESTON. 

State  v.  Ballard. 

Submitted  March  8,  1904— Decided  March  22,  1904. 

1.       Felonious  Assault. — Yerdid. 

£.  is  indicted  for  the  unlawful  and  felonious  attempt  to  felon- 
iously, willfully,  maliciously,  deliberately  and  unlawfully  slay, 
kill  and  murder.  The  jury  found  B.  guilty  of  an  attempt  to 
commit  murder  in  the  second  degree  as  charged  in  the  indict- 
ment The  facts  and  circumstances  prove  that,  if  the  pistol 
shot,  alleged  in  the  indictment,  and  fired  by  B.  at  K.,  but  which 
did  not  strike  him.  had  resulted  fatally  to  K.,  B.  would  not  have 
been  guilty  of  either  murder  of  the  first  degree,  murder  of  the 
second  degree,  or  voluntary  manslaughter.  Held,  that  the  ver- 
dict of  the  jury  and  judgment  of  the  court  thereon,  fixing  the 
line  of  defendant  at  fifty  dollars,  and  imposing  upon  him,  impris^ 
onment  in  the  county  jail  for  the  period  of  six  months,  are  er- 
roneous, (p.  384). 

Error  to  Circuit  Court,  Boone  County. 
O.  M.  Ballard  was  convicted  of  assault  with  intent  to  kill  and 
brings  error. 

Reversed 

W.  L.  AsHBT^  for  plaintiflE  in  error. 

Attoensy  Oeneral  and  L.  Fuller  for  the  State. 


380  State  v.  Ballabd.  [55 

Miller,  Judge: 

At  the  October  Term,  1902,  of  the  circuit  court  of   Boone 
County,  0.  M.  Ballard,  the  plaintiff  in  error,  was  indicted  for 
the  unlawful  and  felonious  attempt  to  feloniously,  willfully,  ma- 
liciously and  deliberately  and  unlawfully  slay,  kill  and  muniei 
one  H.  H.  Kessinger.    At  the  same  term,  he  entered  his  plea  of 
not  guilty  to  the  indictment  and  was  put  upon  his  trial  before 
a  jury,  which  returned  the  following  verdict:     "We,  the  jun\ 
find  the  prisoner  0.  M.  Ballardl  guilty  of  an  attempt  to  commit 
murder  in  the  second  degree  as  charged  in  the  within  indict- 
ment/'    Thereupon  the  prisoner,  by  his  attorney,  moved  the 
court  in  arrest  of  judgment;  and  also  to  set  aside  the  verdict  of 
the  jury,  and  to  grant  him  a  new  trial  upon  the  indictment; 
but  the  court  overruled  said  motions,  and  the  prisoner  exceptt^l; 
whereupon  the  court  fixed  his  fine  at  fifty  dollars,  imposed  im- 
prisonment upon  him  for  a  period  of  six  months  in  the  county 
jail,  and  entered  judgment  upon  said  verdict  accordingly.    To 
this  judgment  the  plaintiff  in  error  was  granted  a  writ  of  error, 
and  says  that  the  evidence  in  the  case  wholly  fails  to  sustain 
the  verdict  of  the  jury  and  the  judgment  thereon,  and  prays  the 
reversal  of  said  judgment. 

The  evidence  adduced  on  the  trial  is  certified  and  made  part 
of  the  record,  and  proves  the  following  facts :  On  the  15th  d«y 
of  August,  1902,  at  a  church  in  said  county,  between  four  and 
five  miles  from  the  home  of  said  Kessinger,  and  a  greater  dis- 
tance from  the  residence  of  Ballard,  the  two  had  some  hot  and 
disrespectful  words,  and  a  threat  on  the  part  of  Ballard  to  fight 
Kessinger  is  shown.  Some  time  afterwards,  the  parties  with 
others,  but  not  together,  started  homeward,  both  traveling  in  the 
same  direction,  and  over  the  same  road.  It  appears  that  Kes- 
singer and  some  others  were  at  first  in  the  advance,  but  that 
Ballard  and  another  young  man  passed  them  on  the  road. 
Shortly  after  this,  Kessinger  quickened  tiie  pace  of  the  mule 
upon  which  he  was  riding,  and  overtook  Ballard,  who  was  on 
horseback  Kessinger  testifies  that  he  then  told  Ballard  *to  get  off 
of  his  horse,  and  let  rs  liave  a  fair  fight  with  our  fists,  and  have 
it  out  there.  ♦  ♦  *  I  called  him  a  few  names."  He  admits 
that,  in  order  to  overtake  Ballard,  he  racked  and  trotted  his 
mule,  and  might  have  loped  him  some.    He  also  says  that  he 
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cursed  and  abused  Ballard^  and  told  him  to  get  down  and  fight, 

and  says  that  he  might  have  called  him  a  s b— — ,  or 

something  like  that;^'  and  further  admits  that  when  he  started 
his  mule  in  a  rack,  he  meant  to  overtake  Ballard,  and  "allowed 
that  we  might  have  a  little  fair  fight,  and  there  would  be  no 
more  of  it.  I  told  him  thaf  s  the  way  I  wanted  to  fight.'*  It  is 
also  shown  that  just  before  Ballard  and  Kcssinger  reached  the 
place  of  the  shooting  on  the  public  road,  Kcssinger  dismounted 
and,  said  to  Ballard  that  he  intended  to  whip  him;  but  Ballard 
told  him  that  he  was  not  going  to  get  ofiE ;  that  very  soon  there- 
after, Kcssinger  threw  a  rock,  which  struck  Ballard  on  the  side 
of  the  head,  knocking  oflE  his  hat  and  hurting  Ballard,  as  he 
says,  a  great  deal ;  and  a  little  later,  Kcssinger  threw  a  second 
rock,  which  struck  Ballard  in  the  back.  Kcssinger  then  advanced 
toward  Ballard  a  few  steps,  when  Ballard  turned  in  his  saddle 
without  stopping  his  horse,  which  he  says  was  in  a  little  trot, 
and  fired  his  pistol  in  the  direction  of  Kcssinger.  There  is  no 
dispute  about  the  throwing  of  the  rocks  by  Kessinger,  or  of 
their  striking  Ballard  as  stated.  Kessinger  admits  that  he 
threw  the  rocks,  before  the  shooting;  and  that  it  all  occurred  in 
a  few  seconds. 

Ballard  swears  that,  when  he  fired,  he  neither  stopped  his 
horse  nor  slowed  him  up;  that  he  shot  in  tiie  direction  of  Kes- 
singer after  he  received  the  stroke  from  the  second  rock;  that 
he  shot,  because  he  was  afraid  Kessinger  would  follow  him  up 
and  throw  more  rocks  at  him ;  that  he  shot  to  the  left  of  Kessing- 
er; and  that  if  he  had  stopped  his  horse  and  taken  aim,  he 
could  have  hit  Kessinger.  It  is  shown  that,  at  the  time,  they 
were  not  more  than  ten  or  fifteen  feet  apart.  Ballard  further 
testifies  that  he  had  put  his  pistol  in  his  pocket  the  night  before, 
when  he  had  not  thought  of  Kessinger;  that  he  did  not  have 
his  pistol  for  the  purpose  of  shooting,  and  that  he  did  not,  at 
the  time,  intend  to  shoot  Kessinger.  The  facts  and  circum- 
stances seem  to  corroborate  Ballard  in  this  statement.  If  he  had 
intended  beforehand  to  shoot  Kessinger,  he  could  have  done  so, 
when  Kessinger  first  came  up,  and  challenged  him  for  a  fight,  or 
while  Kessinger  was  riding  along  with  him  before  the  shooting 
Of eurred-  The  shot  was  fired  in  front  of  the  house  of  Kessing- 
er's  father  in  the  public  road.  Ballard  had  gone  beyond  the 
front  gate  at  Kessinger's  home,  in  the  direction  of  his  own  home. 
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He  was  in  a  place  where  he  had  a  legal  right  to  be,  when  at- 
tacked by  Eessinger.  It  was  shown  that  the  father,  laother, 
cousin  and  other  relatives  of  Kessinger,  were  present  or  very 
near^  when  the  difficulty  occurred.  Ballard  says  that  Kessinger 
could  have  whipped  him  in  a  fight ;  but  admits  that  he  wanted 
to  fight  Kessinger  in  the  morning,  when  the  first  difScnltr 
occurred;  and  says  that  he  was  then  drinking;  but  had  sobered 
np  when  Kessinger  came  up  with  him  on  the  road ;  and  that  he 
then  told  Kessinger  that  he  wanted  no  trouble  with  him.  He 
says  he  was  "not  scared  very  much ;  but  was  hurt  a  right  smart^ 
by  the  rocks  which  struck  him. 

Section  9  of  chapter  152  of  the  Code,  provides  that:  "Every 
person  who  attempts  to  commit  an  offense,  but  fails  to  commit 
or  is  prevented  from  committing  it,  shall,  where  it  is  not  other- 
wise provided,  be  punished  as  follows :  If  the  offense  attempted, 
be  punishable  with  death,  the  person  making  such  attempt  shall 
be  confined  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years.  If  it  be  punishable  by  confinement  in  the  peniten- 
tiary, he  shall  be  confined  in  jail  not  less  than  six  nor  more  than 
twelve  months,  and  fined  not  exceeding  five  hundred  dollars.  If 
it  be  punishable  by  confinement  in  jail,  or  fine,  he  shall  be  con- 
fined in  jail  not  more  than  six  months,  or  fined  not  exceeding 
one  hundred  dollars.'* 

This  Jeads  to  a  consideration  of  the  question  of  the  grade  of 
the  offense,  if  any,  as  shown  by  the  evidence,  had  the  shooting 
proved  fatal  to  Kessinger,  the  shot  not  having  touched  Kessing- 
er and  it  not  appearing  how  near  to  him  it  came.  If  the  shot 
fired  by  Ballard  had  killed  Kessinger,  the  offense,  if  any,  would 
not  have  been  murder  of  the  first  degree,  because  all  the  facts 
and  circumstances  show  that  Ballard  did  not  have,  at  the  time 
of  the  shooting,  the  specific  intent  to  take  life,  which  is  always 
an  essential  element  in  the  crime  of  murder  of  the  first  dogree, 
and  without  which,  that  degree  of  murder  cannot  be  established. 
It  is  urged  that  Ballard,  being  on  horseback,  and  some  distance 
from  Kessinger,  could  have  retreated  and  should  have  done  so 
without  firing  the  shot.  In  the  language  of  this  Court,  herein- 
after quoted,  his  very  attempt  to  retreat,  under  the  circums- 
tances shown,  might  have  forfeited  his  life.  He  had  been  twice 
struck  with  the  rocks  thrown  by  Kessinger,  who  was  still  ad- 
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vancing  upon  him  within  distance^  and  with  ability,  to  strike 
him  again. 

In  StcBte  V.  Cain,  20  W.  Va.  679,  703,  the  Court  says :  "The 
distinction  between  the  circumstances,  under  which  a  defendant, 
is  compelled  by  law  to  retreat  before  killing  his  assailant  to  pre- 
serve his  own  life  or  to  prevent  the  infliction  of  great  bodily 
harm  upon  him,  and  those,  under  which  without  retreating  he 
may  kill  his  assailant  in  self-defense,  is  well  and  sharply  drawn. 
It  is  absurd  to  say,  that  when  in  the  dead  of  night  on  the  public 
road  or  street  one  is  violently  assaulted  without  fault  on  his  part, 
he  is  bound  to  retreat  before  he  uses  a  deadly  weapon  in  defense 
of  his  person.  His  very  attempt  to  retreat  under  these  circum- 
stances might  forfeit  his  life.  This  is  a  very  different  case  from 
the  (me,  where  a  man  being  himself  in  fault  enters  into  a  com- 
bat with  another.  Then  he  must  clear  the  combat  and  retreat, 
as  far  as  safety  will  permit,  before  he  is  justified  under  any 
circumstances  in  taking  life  on  the  ground  of  selfdefcnse." 

In  the  Cain  Case,  ^iipra,  it  is  held :  "When  one  without  fault 
himself  is  attacked  by  another  in  such  a  manner  or  under  such 
circumstances  as  to  furnish  reasonable  grounds  for  apprehend- 
ing a  design  to  take  away  his  life,  or  to  do  some  great  bodily 
harm,  and  there  is  reasonable  grounds  for  believing  the  danger 
imminent,  that  such  design  will  be  accomplished,  and  the  per- 
son assaulted  has  reasonable  ground  to  bdieve,  and  docs  believe, 
such  danger  is  imminent,  he  may  act  upon  such  appearance  and 
without  retreating,  kill  his  assailant,  if  he  has  reasonable 
grounds  to  believe,  and  docs  believo,  that  such  killing  is  neces- 
sary in  order  to  avoid  the  apparent  danger;  and  the  killing  un- 
der such  circumstances  is  excusable,  although  it  may  afterwards 
turn  out,  that  the  appearances  were  false,  and  that  there  was  in 
fact  neither  design  to  do  him  some  serious  injury  nor  danger, 
that  it  would  be  done.  But  of  all  this  the  jury  must  judge  from 
all  the  evidence  and  circumstances  of  the  case/' 

It  is  also  held  in  that  case,  that:  "The  bare  fear,  tliat  a  man 
intends  to  commit  murder  or  other  atrocious  felony,  however 
well  grounded,  unaccompanied  by  any  overt  act,  indicative  of 
such  intention,  will  not  warrant  killing  the  party  by  way  of 
prevention.  To  warrant  said  killing,  there  must  be  some  overt 
act  indicative  of  imminent  danger  at  the  time ;  and  the  acts  of 
the  assailant  must  be  such,  as  under  all  the  evidence  and  cir- 
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cumBtances  of  the  case  conyince  fhe  jury,  that  the  prisoner  had 
reasonable  grounds  to  believe,  and  did  believe,  the  danger  immi- 
nent, and  that  the  killing  was  necessary  to  preserve  his  own  life 
or  to  protect  him  from  great  bodily  harm," 

So  far  as  the  record  discloses,  Ballard  was  without  fault,  at 
the  time  he  was  assaulted  by  Kessinger  with  rocks.  The  difS- 
culty  between  them  in  the  morning  was  no  legal  excuse  for  the 
attack  by  Kessinger  at  the  time  of  the  shooting.  The  threats 
and  overt  acts  of  Kessinger,  and  the  presence  of  his  father  and 
otbor  relatives  at  the  time  were  sufficient  to  put  Bollard  in 
fear  of  great  bodily  harm,  at  the  hands  of  Kessinger. 

Had  the  shot  fired  by  Ballard  proved  fatal  to  Kessinger,  Bal- 
lard would  not  have  been  guilty,  under  the  facts  and  circum- 
stances, of  either  murder  in  the  second  degree  or  voluntary 
manslaughter,  and  therefore,  could  not  have  been  guilty  of  an  at- 
tempt to  conmiit  either  of  them. 

The  verdict  finds  him  guilty  of  an  attempt  to  commit  murder 
in  the  second  degree.  The  law  afSxes  the  same  punishment  to  a 
conviction  for  an  attempt  to  commit  either  murder  in  the  second 
degree,  or  voluntary  manslaughter,  such  conviction  being  pun- 
ishable by  confinement  in  the  penitentiary. 

The  verdict  and  judgment  thereon  are  erroneous.  Therefore, 
the  said  verdict  is  set  aside;  the  judgment  reversed  and  held  for 
naught;  a  new  trial  upon  the  indictment  is  granted  to  the  de- 
fendant; and  the  case  is  remanded  to  the  circuit  court. 


CHARLESTON. 

State  v.  Bruce. 

Submitted  March  1,  1904— Decided  March  22,  1904. 

1.  Case  Overruled. 

Stctte  V.  Meyers,  42  W.  Va.  822,  overruled,     (p.  388). 

2.  Acts  Invalo). 

Cliapter  8,  Acts  of  1891,  Code  1899,  page  1115.  being  in  contra- 
vention of  the  Constitution  and  laws  of  the  United  States,  is 
invalid,  (pp.  387.  388). 
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Error  to  Circuit  Court,  Mercer  County, 

J.  A.  B.  Bruce  was  indicted  for  selling  Oleomargarine^  and 
from  conviction  appealed  to  the  circuit  court  for  writ  of  error, 
and  from  a  denial  of  the  same  he  brings  error. 

Reversed. 
A.  W.  Hetnold,  for  plaintiff  in  error. 

The  ArroRNET  General^  for  the  State. 

I 

McWhorter^  Jupoe  : 

Under  chapter  8,  Acts  of  1891,  of  the  Legislature,  found  at 
page  1115,  of  the  Code  1899,  J.  A.  B.  Bruce  was  indicted  and 
convicted  in  the  Criminal  Court  of  Mercer  county,  and  fined  $20^ 
for  the  violation  of  said  statute  as  a  vender  of  oleomargarine, 
adulterated  or  artificial  butter,  and  unlawfully  exposing  the 
same  for  sale  without  the  same  being  then  and  there  colored  pink. 
The  defendant  demurred  to  the  indictment  which  demurrer  was 
overruled  by  the  court.    The  defendant  then  entered  a  plea  of 
not  guilty.    A  jury  was  empaneled  a|id  the  following  statement 
of  facts,  ^t  is  admitted  by  the  parties  in  this  case  that  the  de- 
fendant, J.  A.  B.  Bruce,  is  a  retiQ  dealer  in  oleomargarine  at  his 
place  of  business  in  the  city  of  Bltiefield,  Mercer  County,  West 
Virginia,  and  as  such  retail  dealer,  sold  to  a  customer,  on  or 
about  the  10th  day  of  February;^  ld02,  at  his  said  place  of  busi- 
nefis  in  the  said  city  of  Bluefield,  Mercer  County,  West  Virginia, 
one  package  of  oleomargarine,  less  in  quantity  than  ten  pounds, 
which  was  properly  stamped  in  accordance  with  the  laws  of  the 
United  States,  and  the  said  sale  was  in  all  particulars  strictly  in 
accordance  with  the  laws  of  the  United  States,  the  said  defend- 
ant being  then  a  duly  licensed  retail  dealer  in  oleomargarine,  by 
authority  of  and  pursuant  to  the  laws  of  the  United  States,  at 
faia  said  place  of  buisiness;  that  the  said  oleomargarine  was  part 
of  a  shipment  of  oleomargarine  which  had  been  purchased  at 
^rholesale  strictly  in  accordance  with  and  pursuant  to  the  laws 
of  the  United  States  from  the  Capital  City  Dairy  Company,  at 
the  city  of  Columbus  in  the  State  of  Ohio,  and  was  shipped  to 
bim  from  the  place  of  business  of  the  «aid  Capital  City  Dairy 
Oompany  in  the  State  of  Ohio  to  Bluefield,  Mercer  County,  West 
Virginia,  aforesaid^  the  said  Capital  City  Dairy  Company  being  a 
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duly  licensed  wholesale  dealer  in  oleomargarine  under  and  par- 
Buant  to  the  laws  of  the  United  States;  that  the  said  oleomar- 
garine was  a  pure  standard  article  of  oleomargarine,  such  as  is 
recognized  by  the  laws  of  the  United  States  as  a  proper  and 
lawful  article  of  inter-State  commerce  and  the  same  article  of 
food  by  the  name  of  'oleomargarine'  referred  to  in  the  laws  of  th*^ 
United  States  in  force  at  the  time  of  the  said  sale  by  the  defend- 
ant to  his  customer  and  at  the  time  of  his  purchase  thereof  in 
the  original  package  from  the  said  Capital  City  Dairy  Company, 
regulating  the  sales  thereof,  and  the  said  oleomargarine  was  not 
colored  pink/'    was  by  agreement  introduced  as  evidence  at  the 
trial,  subject  to  the.  instructions  of  the  court  to  the  jury  thereon; 
with  which  statement  of  facts  the  State  rested  its  case.    The  jniy 
returned  a  verdict  of  guilty.    The  defendant  moved  to  set  aside 
the  verdict  of  the  jurry  and  grant  him  a  new  trial  upon  grounds 
set  out  in  his  bill  of  exceptions.    Which  motion  was  overmled 
by  the  court  and  judgment  entered  for  a  fine  of  $20.00.    To 
which  ruling  of  the  court  the  defendant  excepted.    The  defend- 
ant presented  its  petition  accompanied  by  a  copy  of  the  record  to 
the  circuit  court  of  Mercer  county  praying  for  a  writ  of  error  to 
the  judgment  of  the  criminal  court,  which  writ  was  refused  by 
said  circuit  court.  He  then  obtained  upon  petition  to  this  Court, 
from  one  of  the  judges  thereof,  a  writ  of  error  to  the  said  ju-ig- 
ment  of  the  circuit  court  in  refusing  said  writ  and  a  writ  of  er- 
ror SLTid  supersedeas  to  the  judgment  of  the  criminal  court.    TTp- 
on  the  trial  of  the  case  the  defendant  asked  the  court  to  give  the 
folowing  instruetion  to  the  jury:  -'The  court  instructs  the  jury 
that  chapter  8  of  the  Acts  of  the  Legislature  of  West  Virginia, 
1891,  adopted  in  the  Code  of  West  Virginia,  1899,  is  in  conflict 
with  the  constitution  and  laws  of  the  United  States,  and  i^ 
therefore  unconstitutional  and  void,  and  upon  the  evidence  and 
facts  proved  in  this  case  the  jury  shall  find  for  defendant." 
Which  the  court  refused  to  give  and  the  attorney  for  the  State 
asked  the  court  to  instruct  the  jury  'That  under  the  evidence  in 
this  case  they  should  find  the  defendant  guilty  as  charged  in  the 
indictment.*'    Which  instruction  the  court  gave  over  the  objec- 
tion and  exception  of  the  said  defendant.    Among  the  grounds 
upon  which  the  defendant  moved  the  court  to  set  aside  the  ver- 
dict and  <?Tant  him  a  new  trial  as  set  out  in  the  bill  of  exception* 
taken  by  the  defendant  are  the  following: 
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.  (1)  "Chapter  8  of  the  Acts  of  the  Legislature  of  West  Vir- 
ginia^ 1891,  which  was  adopted  into  the  Code  of  West  Virginia, 
1899,  :s  unconstitutional  and  void.  This  statute  is  in  contraven- 
tion of  section  8  of  article  1  of  the  constitution  of  the  United 
States,  which  provides  that  Congress  shall  have  the  power  to  reg- 
ulate commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,'  in  that  it  burdens  and  pro- 
hibits interstate  commerce  in  an  article  of  commerce  which  is 
recognized  by  the  Acts  of  Congress  and  the  laws  of  the  United 
States  as  a  proper  subject  or  article  of  interstate  conmierce. 

(2)  'That  said  statute  is  in  contravention  of  that  portion  of 
article  6  of  the  constitution  of  the  United  States  which  declares 
that  Hhis  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  •  •  •  shall  be  the 
supreme  law  of  the  land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding,'  in  that  it  nullifies  pro  tcmto 
a  regulation  of  interstate  cemmerce  by  Congress. 

(3)  "Congress  passed  laws  fully  regulating  the  sale  of  oleo- 
margerine  at  retail,  which  laws  were  in  full  force  at  the  time  of 
the  sale  made  by  the  defendant  in  this  case.  The  sale  made  by 
the  defendant  was  authorized  by  the  Acts  of  Congress  so  regu- 
latins:  such  sale*,  and  the  defendant  had  fully  complied  tho^c- 
with,  and  the  sale  was  made  strictly  pursuant  thereto,  and  said 
act  of  the  Legislature  of  West  Virginia,  under  which  this  indict- 
ment was  made  is  in  contravention  of  the  laws  of  the  United 
States  in  that  it  imposes  an  unreasonable  burden,  restriction  and 
prohibition  upon  and  against  such  sales,  so  authorized  by  the 
laws  of  the  United  States,  the  result  of  which  is  to  restrict  and 
prohibH  interstate  commerce  in  this  recognized  article  of  com- 
merce/' 

Also  the  overruling  of  the  demurrer  to  the  indictment,  and  in 
refusing  to  give  the  instruction  to  the  jury  asked  by  the  defend- 
ant, and  giving  the  instruction  asked  by  the  State. 

In  State  v.  Meyers,  42  W.  Va.  822,  decided  December  16, 1896, 
the  act  of  1891  under  which  this  indictment  was  found  was  held 
to  be  "not  unconstitutional."  Since  the  decision  in  that  case 
the  United  States  Supreme  Court,  in  case  o.f  Collins  v.  New 
Hampshire  171,  U.  S.  30,  decided  May  23,  1898,  passed  upon 
a  statute  of  IN'ew  Hampshire  similar  to  our  statute,  the  syllabus 
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of  which  decision  is  as  follows:     'Tollowing  the  decision  in 
Schollenherger  v.  Pennsylvania,  ante,  1,  the  court  holds  that  the 
statute  of  New  Hampshire  prohibiting  the  sale  of  oleomargarine 
as  a  substitute  for  butter,  unless  it  is  of  a  pink  color,  is  invalid, 
as  being,  in  necessary  effect,  prohibitory.'^  The  case  of  8chollei\r 
burger  v.  Pennsylvania  referred  to  in  said  syllabus  was  decided 
by  the  Supreme  Court  on  the  same  date  and  is  reported  in  the 
same  volume,  immediately  preceding  the  Collins  case,    Theee 
cases  conclusively  settle  the  question  involved  in  the  caae  at  bir 
and  it  is  deemed  unnecessary  to  reiterate  here,  the  reasons  set 
forth  in  those  cases  for  the  decision.    It  follows  that  the  oonrt 
erred  in  overruling  the  demurrer  to  the  indictment,  and,  furflier 
in  giving  the  instruction  asked  by  the  State,  and  refusing  to  give 
the  instruction  asked  for  by  the  defendant  as  set  out  in  the  bill 
of  exceptions.  The  decision  in  the  case  of  State  v.  Meyers,  42  W. 
Va.  is  overruled.    The  judgment  of  the  circuit  court  in  refosing 
to  arrant  a  writ  of  error,  and  the  judgment  of  the  criminal  court 
and  the  verdict  of  the  jury,  are  set  aside,  and  the  indictment  dis- 
missed. 


CHARLESTON. 

State  v.  Banks. 

Submitted  March  8,  1904— Decided  March  22,  1904. 

1.     Assault  With  Intent  to  Kill — Instructions. 

TTpon  the  trial  of  an  indictment  for  unlawful  and  mallclovs 
shooting  with  intent  to  malm,  disfigure,  disable  and  kill,  it  Is 
error  to  Instruct  the  jury  that  if  they  believe  there  was  a  qiiar 
rol  bocween  the  accused  and  F.  and  that  both  were  In  fanit,  and 
that  a  combat  as  the  result  of  the  quarrel  took  place  and  tte 
accused  shot  and  wounded  F.  "In  order  to  reduce  the  offenae 
from  malicious  to  unlawful  shooting,  two  thlnga  must  appear 
from  the  evidence  and  circumstances  of  the  case;  first,  that  be- 
fore the  shot  was  fired  and  the  wound  inflicted,  the  accused  de- 
clined further  combat  and  retreated  as  far  as  he  could  wffk 
safety;  and,  secondly,  that  he  necessarily  shot  F.  in  order  to  pn- 
servo  his  own  life,  or  to  protetct  himself  from  great  htMSS 
harm."  (pp.  390,  391). 
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Error  to  Circnit  Court,  Logan  County. 

Levi  Banks  was  convicted  of  malicious  shootings  and  brings 
error. 

Reversed. 

John  S.  Mabcum  and  Bagland  &  England^  for  plaintiff  in 
error. 

The  Attobney  General^  for  the  State. 

McWhobteb,  Judge: 

Levi  Banks  was  indicted  in  the  circuit  court  of  Logan  county 
for  unlawful  and  malicious  shooting  with  intent  to  maim^  dis* 
figure^  disable  and  kill  Jonah  Ferguson,  -on  the  third  day  of 
May,  1903.  He  plead  not  guilty.  A  jury  was  empaneled  and 
after  hearing  the  evidence  and  instructions  of  the  court  rendered 
a  verdict  of  not  guilty  of  the  malicious  shooting,  but  guilty  of 
unlawful  shooting  and  wounding.  The  prisoner  moved  the 
court  to  set  aside  the  verdict  and  grant  him  a  new  trial  on  the 
ground  that  the  same  was  contrary  to  the  law  and  the  evidence. 
The  court  overruled  the  motion  and  refused  to  set  aside  the 
verdict  and  grant  a  new  trial,  and  ascertained  the  term  of  pris- 
oner's confinement  in  the  penitentiary  at  three  years,  and  ren- 
dered judgment  accordingly,  to  all  of  which  rulings  the  defend- 
ant excepted.  The  defendant  in  the  course  of  the  trial  took  four 
several  bills  of  exceptions  to  the  rulings  of  the  court  which  were 
signed,  sealed  and  made  a  part  of  the  record.  A  writ  of  error 
and  supersedeas  were  awarded  him. 

The  first  and  second  bills  of  exceptions  go  to  the  rulings  of  the 
court  in  refusing  to  quash  the  panel  of  twenty  jurors  on  the 
motion  of  the  defendant  because  of  irregularity  in  the  summon- 
ing of  the  jurors.  While  the  record  shows  some  irregularity,  it 
shows  that  the  persons  who  were  regularly  drawn  were  summon- 
ed^ and  the  same  persons  served  as  jurors  and  there  was  no  such 
irregularity  as  could  possibly  have  prejudiced  the  defendant's 
case. 

Bill  of  exceptions  number  two  is  to  the  ruling  of  the  court  in 
granting  instructions  on  behalf  of  the  State,  numbers  1,  2  and  3, 
The  first  instruction  on  the  question  of  self-defense  is  sufficient 
and  proper.    The  second  and  third  instructions  are  as  follows : 
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2.  **The  court  instructs  the  jury  that  if  they  believe  there 
was  a  quarrel  between  the  prisoner  and  Jonah  Ferguaon,  and 
that  both  were  in  faulty  and  that  a  combat  as  a  result  of  such 
quarrel  took  place,  and  that  the  prisoner  shot  and  wounded 
Jonah  Ferguson,  in  order  to  reduce  the  offense  from  malicious  to 
unlawful  shooting,  two  things  must  appear  from  the  evidence 
and  circumstances  of  the  case;  first,  that  before  the  shot  was 
fired  and  the  wound  inflicted,  the  prisoner,  Levi  Banks,  declined 
further  combat  and  retreated  as  far  as  he  could  with  safety; 
and  secondly,  that  he  necessarily  shot  the  said  Jonah  Ferguson 
in  order  to  preserve  his  own  life  or  to  protect  himself  from 
great  bodily  harm/' 

3.  '"The  court  instructs  the  jury  that  on  the  trial  of  this  case, 
if  the  prisoner,  Levi  Banks,  relies  upon  self-defense  to  excuse 
him  in  shooting  and  wounding  Jonah  Ferguson,  the  person 
named  in  the  indictment,  in  order  that  such  defense  may  avail 
the  prisoner,  the  jury  should  believe  from  all  the  evidence  in  tho. 
case  that  the  necessity  relied  on  to  justify  the  shooting  and 
wounding  did  not  arise  out  of  the  prisoner's  own  misconduct." 

As  to  instructions  number  two,  it  is  evidently  an  abortive  at- 
tempt to  revamp  the  instruction  set  out  in  point  6  of  syllabus. 
Stofte  V.  Cain,  20  W.  Va.  679,  and  apply  it  to  this  case.  It  will 
be  fce-en  by  reference  to  the  instruction  as  here  given  that  the  jury 
are  told  that  to  reduce  the  offense  from  malicious  to  unlawful 
shooting  two  things  must  appear  from  the  evidence  and  circum- 
stances of  the  case.  First,  that  before  the  shot  was  fired  and  the 
wound  inflicted  the  prisoner,  Levi  Banks  declined  further  com- 
bat and  retreated  as  far  as  he  could  with  safety;  and,  secondly, 
that  he  necessarily  shot  the  said  Jonah  Ferguson  in  order  ta 
preserve  his  own  life  or  to  protect  himself  from  great  bodily 
harm,  thus  telling  the  jury  that  if  both  propositions  were  true 
the  defendant  was  still  guilty  of  unlawful  shooting,  when  as  a 
matter  of  fact  if  they  were  true  the  defendant  in  firing  the  shot 
was  acting  wholly  in  self-defense  and  was  entitled  to  a  verdict  of 
acquittal.  If  he  had  retreated  as  far  as  he  could  with  safety  and 
then  necessarily  had  to  shoot  in  order  to  preserve  his  own  life  oar 
to  protect  himself  from  great  bodily  harm  he  would  have  been 
justified  in  firing  the  shot  and  it  could  not  have  amounted  to  un- 
lawful shooting.  The  verdict  of  the  jury  clearly  shows  that  they 
were  infiuenced  by  this  instruction,  as  the  language  of  flie 
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diet  shows  that  they  had  it  in  mind  when  they  wrote  their  ver- 
dict. 

The  third  instruction,  while  it  may  be  good  as  an  abstract 
proposition  of  law,  yet  it  should  not  have  been  given  in  connec- 
tion with  No.  2.  In  Staie  v.  Douglass,  28  W.  Va.,  298,  (syl.  pt. 
6),  it  is  held :  ^^Where  an  erroneous  instruction  has  been  given 
to  the  jury  the  presumption  is  that  the  exceptor  has  been  preju- 
diced thereby,  and  the  judgment  will  be  reversed  for  such  cause 
unless  it  clearly  appears  from  the  record  that  the  exceptor  could 
not  have  been  so  prejudiced.''  Instruction  number  two,  is  clearly 
bad,  and  it  is  not  only  presumable  but  quite  certain  that  the  jury 
were  influenced  by  it  in  arriving  at  their  conclusion  and  verdict. 

Bill  of  exceptions  number  four,  relates  to  the  evidence  only, 
and  the  defendant  does  not  seem  to  rely  upon  it  and  as  the  case 
will  have  to  be  retired  I  deem  it  unnecessary  to  take  up  the  mat- 
ter of  the  evidence. 

For  the  reasons  given  the  judgment  is  reversed,  the  verdict  of 
the  jury  set  aside  and  the  case  remanded  for  a  new  trial  to  be 
had  therein. 

Bwened. 


CHARLESTON. 
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Pbbstok  v.  West.  ^^    ^ 

Submitted  March  2,  1904— Decided  March  22,  1904. 

« 

1.  Pasties  to  Surr  in  EQunr— Hoto  Made. 

A  person  cannot  be  made  a  party  to  a  bill  by  merely  Inserting 
hfs  name  in  the  caption  thereof,  but  the  bill  must  contain  some 
allegation  showing  such  person's  interest  or  claim  to  interest  in 
the  sabject  matter  in  conrtoversy.  (p.  894). 

2.  Bnx  IN  Equity. — When  DemurrafbJe, 

A  bill  which  makes  a  person  a  party  in  the  caption  thereof 
but  contains  no  allegalion  showing  such  person's  interest  or 
claim  to  interest  in  the  subject  matter  in  controversy,  is  de- 
murrable, (p.  894). 

3.  Decbee. — When  Appealable. 

If  the  circuit  court  overrules  such  demurrer  and  grants  the 
relief  asked  in  such  bill  as  to  the  subject  matter  in  controversy 
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without  having  80ch  nominal  party  properly  Tmptaided  as  to 
such  subject  matter,  although  other  pleadings  in  the  cause  show 
that  such  nominal  party  is  claiming  the  whole  of  such  propertr, 
such  nominal  party  may  appeal  from  such  decree  and  have  the 
same  reyersed.  (p.  898). 

Appeal  from  Circuit  Court,  Baleigh  County. 
Bill  by  A.  D.  Preston  against  A.  H.  West  and  others.    Decree 
for  plaintiff  and  defendant's  appeal. 

Reversed. 

W.  H.  McOiKNis  and  J.  W.  MtCREERY^  for  appellants. 
A.  D.  Preston,  for  appellee. 

Dent,  Judge: 

A.  H.  West  and  Jane  West,  his  wife,  compkin  of  a  decree  of 
the  circuit  court  of  Baleigh  county,  rendered  on  the  27th  day  of 
January,  1903,  in  favor  of  A.  D.  Preston,  on  a  bill  in  chancery 
filed  by  said  Preston  against  appellants  and  others.  An  inspec- 
tion of  the  record  shows  the  following  proceedings  in  the  case  : 

At  February  Rules,  190^,  plaintiff  filed  his  bill  against  A.  H. 
West  and  others,  claiming  an  individual  interest  in  a  certain 
tract  of  land,  and  alleging  that  the  whole  of  the  land  was  claim- 
ed in  some  manner  by  A.  H.  West  and  praying  a  partition  there- 
of. At  April  Sules  A.  H.  West  filed  his  answer,  alleging  that 
he  had  no  interest  in  the  land  but  that  it  belonged  to  his  wife 
Jane  West,  who  had  purchased  and  paid  for  the  land  in  1893, 
and  had  ever  since  been  in  peaceable  possession  thereof,  denied 
the  right  of  plaintiff  to  partition  and  asked  that  Jane  West  be 
made  a  party  to  the  suit.  A  general  replication  was  put  in  the 
answer,  and  both  plaintiff  and  defendant,  A.  H.  West,  took 
depositions.  These  depositions  appear  to  fully  sustain  the  alle- 
gations of  the  answer,  as  to  the  ownership  of  the  property  being 
in  Jane  West.  Plaintiff  excepted  to  the  reading  of  these  depo- 
«itioiig  because,  amcng  other  things,  the  defendant,  A.  H.  West, 
disclaims  any  interest  in  the  subject  matter  in  controversy. 

On  the  5th  day  of  May,  1902,  the  court  permitted  the  plain- 
tiff to  amend  his  bill  by  inserting  in  the  caption  thereof  the 
name  of  Jane  West,  and  thereupon  she  appeared  by  her  attorney. 
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waived  service  of  process,  and  leave  was  given  her  to  file  her 
answer  to  the  bill  at  rules. 

At  a  special  term  of  the  court  held  on  the  27th  day  of  January, 
1903,  the  cause  was  heard  on  the  bill  and  exhibits  upon  the  de- 
murrer to  the  bill,  on  the  answer  of  A.  H.  West  and  general  re- 
plication thereto,  upon  the  depositions  and  exceptions  thereto, 
and  was  submitted  to  the  court  on  argument  of  counsel.  The 
court  thereupon  overruled  the  demurrer  to  the  bill  and  decided 
that  plaintiff  was  entitled  to  the  relief  prayed,  and  that  he  is 
the  legal  owner  of  the  one-half  undivided  interest  in  the  land, 
allowed  the  defendant,  Jane  West,  to  file  her  answer  to  which 
the  plaintiff  replied  generally  and  then  appointed  commissioners 
to  partition  the  land,  if  susceptible  of  partition.  From  this 
decree  this  appeal  is  taken. 

It  is  plainly  apparent  from  these  proceedings  that  Jane 
West  has  never  had  her  day  in  court,  nor  any  opportunity  to 
be  properly  heard.  The  court  entirely  ignored  the  answer  of  A. 
H.  West,  the  depositions  taken  in  behalf  thereof  and  the  excep- 
tions thereto.  This  answer,  sustained  by  the  depositions  in 
support  thereof,  shows  that  Jane  West  claims  the  subject  mat- 
ter of  controversy  and  is  a  necessary  party  to  the  suit.  In  an 
irr^ular  manner  her  name  was  added  to  the  caption  of  the  biU 
and  she  waived  process  and  was  granted  leave  to  answer.  This 
conferred  upon  her  the  right  to  appear  and  object  to  the  decree, 
and  if  erroneously  entered,  to  appeal  therefrom,  otherwise  she 
would  be  bound  ihereby,  as  she  must  be  deemed  to  have  been 
present  iv  court.  There  is  some  doubt  as  to  the  appealable  char- 
acter of  the  decree.  This  should  be  resolved  in  her  favor  to  pre- 
vent future  complications.  Certainly  the  court  intended  the  de- 
cree to  be  a  final  adjudication,  even  as  to  her  rights,  or  it  would 
not  have  been  entered  at  the  time  of  or  after  she  entered  her  an- 
swer. 

On  an  inspection  of  the  whole  record,  it  is  plain  that  she  is 
a  necessary  party  to  the  suit,  as  she  claims  the  whole  subject 
matter  thereof.  The  irregular  way  in  which  she  was  named  as  a 
party,  has  denied  her  a  hearing  in  the  cause.  The  court  appears 
to  have  disregarded  the  answer  of  A.  H.  West  and  the  deposition 
in  snpport  thereof,  because  he  was  not  interested  in  the  subject 
matter  of  controversy,  and  to  have  refused  to  consider  the 
answer  of  Jane  West,  either  because  not  filed  in  time,  or  be- 
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cause  not  responsiye  to  the  allegations  of  the  bilL    The  reasoDy 
however,  is  anything  but  plainly  apparent. 

The  first  cardinal  question  of  ascertainment  in  every  chancei} 
suit  before  a  final  decree,  or  a  decree  settling  the  principles  of 
the  cause,  is  as  to  whether  all  persons  interested  in  such  decree 
are  properly  before  the  court  and  have  had  a  hearing  as  to  their 
rights.    Rexroad  v.  Quinn,  24  W.  Ya.  32. 

This  Is  peculiarly  a  question  for  the  court  for  the  promotion 
ol  the  ends  of  justice,  whether  on  demurrer  at  the  hearing,  or 
on  appeal.    Cook  v.  Dorsey,  38  W.  Va.  196. 

Not  only  must  a  person  in  interest  be  made  a  party,  but  must 
be  properly  impleaded.  Crickard  v.  Crouches  Adm's,  41  W.  Va. 
503.  In  the  case  of  Siiinn  v.  Board  of  EducaJtion,  39  Id.  498.  it 
was  held  that  ^^Where  a  person  files  his  petition  asking  to  be  ad- 
mitted as  a  party  defendant  in  a  pending  suit  in  equity,  in 
which  no  allegation  is  made  naming  or  referring  to  him  in  anj 
way,  and  no  relief  is  prayed  against  him,  and  he  is  admitted  ta 
become  such  party  defendant,  he  does  not  become  a  party  in  the 
cause  imtil  he  is  made  a  party  by  some  allegation  in  the  bill 
as  amended.'^ 

A  person  is  not  properly  a  defendant  to  a  bill  unleas  sudi 
bill  contain  some  allegation  touching  such  person's  ryghts,  and 
prays  relief  because  thereof.  McCoy  v.  Allen,  et  als.,  16.  W.  Va. 
724. 

In  the  present  case,  the  court  permitted  the  amendment  of 
the  bill  by  the  insertion  of  the  name  of  Jane  West  in  the  caption 
thereof.  She  waived  process  and  appeared.  The  demur- 
rer to  the  bill  was  considered  and  passed  on  by  the  court,  with 
all  the  papers  before  it,  after  the  name  of  Jane  West  was  insert- 
ed m  the  caption  thereof.  On  an  examination  of  the  bill  ihexe 
appears  not  a  single  allegation  therein,  touching  the  rights  or 
the  property  of  Jane  West,  nor  is  it  apparent  therefrom  why 
she  is  made  a  party  thereto.  Hence  there  is  no  allegation  therein 
contained  that  calls  upon  her  for  an  answer,  or  shows  why  sh^.*  is 
made  a  party  thereto.  The  bill  is  therefore  defective  and  de- 
murrable, as  to  her,  and  the  court  should  have  required  the 
plaintiff  to  have  amended  the  same  so  as  to  show  cause  for  bring- 
ing her  before  the  court.  ITntil  it  was  so  amended,  she  could  no* 
and  would  not  be  boimd  to  answer  the  same.  The  court  should 
have  sitstained  the  demurrer  to  the  bill  and  required  the 
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to  have  amended  the  same,  not  alone  by  naming  Jane  West  as  % 
party  defendant  therein^  but  also  by  making  such  proper  alle- 
gations as  to  her  rights  in  the  premises  concerning  the  subject 
matter  of  the  suit  and  the  prayer  for  relief,  as  would  enable  her 
to  properly  present  her  rights  by  answer,  and  have  the  same 
properly  adjudicated. 

It  is  proper  to  say  here  that  when  exceptions  are  filed  to  depo- 
sitions because  taken  before  issue  made  up  on  answer  filed,  the 
court  should  first  determine  such  exceptions  before  hearing  the 
ca\i?c  so  as  to  afford  opportunity  to  retake  such  depositions,  if 
necessary.  While  due  diligence  is  required,  snap  judgment  should 
not  be  permitted  in  any  case  in  chancery,  but  all  proceedings 
should  be  carried  on  and  moulded  to  meet  the  ends  of  justice, 
the  primary  object  of  all  litigation,  which  it  is  the  duty  of 
the  court  to  attain  if  possible. 

The  decree  complained  of  is  reversed,  the  demurrer  to  the  bill 
sustained,  with  leave  to  plaintiff  to  file  an  amended  bill,  mak- 
ing the  appellant  Jane  West,  a  party  thereto  by  suitable  allega- 
tions as  to  her  interests  and  rights  therein  contained,  and  for 
further  proceedings  according  to  the  rules  of  equity. 

Reversed. 


CHARLESTON. 

Barbett  v.  Baleigh  Coal  ft  Coke  Co. 
Submitted  March  1,  1904— Decided  March  22,  1904.  jlTsas 

^    395] 

1.       DEMtncBEB  TO  E?n>KNCE. — VerdM  of  Jury,  J5  221 

In  treating  a  demurrer  to  evidence  as  on  a  verdict  of  a  Jury  r-ir 

in  favor  of  the  demurree,  the  court  should  he  governed  hy  the  wSi 

rules  and  principles  estahllshed  in  the  case  of  Johneon  v.  Bwms^  te     305 

-   39  W.  Va.  658,  and  not  the  old  rules  and  principles  thereby  p 240 

superceded  and  rendered  obsolete,  (p.  897).  fss    995 

fW      003 

2.      Demubbkb  to  'E^swExiaa— Evidence  OonfikHnff.  \!^ ??? 

On  demurrer  to  evidence,  if  it  be  conflicting.  Judgment  in 
favor  of  the  demurree  should  be  given,  unlera  the  evidence  plain 
ly  and  decidedly  preponderates  in  favor  of  demurrant  on  some 
decisive  point,  (p.  898). 
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3.  De]\cubbeb  to  B?idengk. — Decided  Preponderance. 

On  dftmuiTer  to  eTidence,  if  the  evidence  thoagh  conflicti]i& 
plainly  and  decidedly  preponderates  in  fayor  of  the  demurrant, 
on  some  decisive  point,  the  demurrer  should  be  sustained,  and 
Judgment  should  be  given  for  the  demurrant  (p.  398). 

4.  Dbkubbsb  to  BnDBNCB.— Ot;efTtf  led  When. 

On  a  demurrer  to  evidence,  although  the  evidence  in  fiivor  of 
the  demurree  may  be  weak,  doubtful  or  questionable,  the  de- 
murrer will  be  overruled  unless  on  some  decisive  point  at  issue, 
the  evidence  in  favor  of  the  demurrant  plainly  and  decisively 
preponderates  over  the  evidence  as  to  the  same  point  tn  fiiTor 
of  the  demurree.  (p.  898). 

5.  DsinTBBEB  TO  EviDKNCB — Judgment   Reversed. 

When  the  circuit  court  has  found  for  the  plaintiff  on  a  de- 
murrer to  evidence  by  the  defendant,  this  Court  will  not  disturb 
such  finding,  unless  it  is  against  the  plain  and  decided  prepond- 
erance of  the  evidence,  or  is  wholly  without  evidence  to  support 
it  (p.  399). 

6.  Brokutt  Ck)KTBACT. — Meosure  of  Damages. 

A  plaintiff  contractor  who  sues  for  the  profits  on  his  contract, 
which  he  was  prevented  from  fulfilling  by  his  employer,  without 
fault  on  his  part,  is  entitled  to  recover  the  full  consideration 
for  such  contract,  less  the  expense  of  fulfilling  the  same,  (p 
401). 

7.  Bbokkn  Gontbagt — Ceriainiy  as  to  Damages. 

Plaintiff  in  such  a  case  is  not  bound  to  prove  what  his  pn^ns 
would  have  been  with  absolute  certainty,  but  only  with  such  rea- 
sonable certainty  as  will  satisfy  a  Jury  as  to  the  reasonableness 
of  his  demand  or  estimate.  Remote  or  doubtful  contingencies 
are  insuflicient  to  destroy  the  reasonable  certainty  of  such  de- 
mand, (p.  402). 

8.  Dehubbbb  to  Evidence. — When  Judgment  Reversed. 

A  Judgment  in  favor  of  demurree  on  conflicting  evidence  wiB 
not  be  disturbed  unless  upon  a  plain  legal  ground,  sufficient  to 
preclude  any  recovery  on  the  part  of  the  demurree.      (p.  402). 

Error  to  Circuit  Court,  Ealeigh  County. 

Action  by  Leon  Barrett  against  the  Raleigh  Coal  and  Coke 
Company.    Judgment  for  plaintiflf.    Defendant  brings  error. 

John  H.  "Batcher  and  W.  A.  French,  for  plaintiff  in 
error. 
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Brown  &  Ball,  W.  L,  Ashby  and  A.  A.  Lilly,  for  defend- 
ant in  error. 


Dent,  Judge: 

The  Ealeigh  Goal  and  Coke  Company  complain  of  a  judgment 
of  the  circuit  court  of  Kaleigh  County,  rendered  against  it  on 
the  28th  day  of  July,  1903,  for  the  sum  of  $930.00,  at  the  suit 
of  Leon  Barrett.  The  plaintiff  obtained  a  judgment  on  a  form- 
er trial,  which  was  brought  here  by  the  defendant  and  reversed. 
Barrett  v.  Coal  Co.,  51  W.  Va.  416.  On  a  second  trial,  the 
jury  rendered  a  second  verdict  in  favor  of  the  plaintiff,  which 
on  motion  of  the  defendant,  was  set  aside  by  the  circuit 
court.  On  the  third  trial,  the  defendant  probably  fearing 
an  adverse  verdict  against  it  which  might  not  be  set  aside,  de- 
murred to  the  evidence  so  as  to  cast  on  the  court  the  duty  of 
deciding  the  law  in  the  case  applicable  to  the  evidence.  The 
circuit  court  overruled  the  demurrer,  and  entertained  judgment 
for  the  defendant.    Hence  this  writ  of  error. 

The  first  question  that  presents  itself  is  as  to  what  rule 
should  govern  in  cases  of  demurrer  to  evidence,  the  new  rule  of 
Maple  V.  John,  42  W,  Va.  30,  supported  by  TalboU  v.  Railroad 
Co.,  42  W.  Va.  560,  and  Teal  v.  Ohio  R.  R.  Co.,  49  W.  Va.  85, 
or  the  old  lule  as  held  in  Shaver  v.  Edgetl,  48  W.  Va.  502  (37 
S.  E.  8),  sustained  by  Hogg's  Pleadings  and  Forms,  537.  Or 
can  and  should  these  rules  be  reconciled  to  mean  virtually  the 
same  thing,  except  that  the  old  rule  is  modified  by  the  holding 
of  this  Cnurt  in  the  case  of  Johnson  v.  Bums,  39  W.  Va.  658. 

In  the  case  of  Shaver  v.  Edgell,  48  W.  Va.  512,  Judge  Bban- 
non  says :  "I  hesitate  not  to  say  that  if  this  case  had  been  whol- 
ly left  to  the  jury,  and  it  had  found  a  verdict  for  the  defend- 
ant; the  Court  must  have  set  it  aside  as  unwarranted  by  the 
evidence,  and  this  being  so,  the  circuit  court  in  this  case  was  war- 
ranted in  t'iving  judgment  for  the  plaintiff  upon  the  demurrer. 
Gnnn  v.  Ohio  River  R.  R.  Co.  42  W.  Va.  681.'* 

In  the  latter  case  it  is  said  "If  the  evidence  is  such  that,  if 
there  were  a  verdict  in  favor  of  the  demurree,  the  court  ought 
not  to  set  it  aside,  then  on  demurrer  to  the  evidence  the  court 
ought  to  give  judgment  against  the  demurrant." 

Both  these  cases  were  decided  since  the  case  of  Johnson  v. 
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Bums,  cited.  Hence  when  they  use  the  word  verdict,  they  mean 
a  verdict  determined  according  to  the  rule  laid  down  in  the 
latter  case,  and  not  the  rule  existing  prior  to  that  time.  The 
old  rule  regarding  the  review  of  a  verdict  of  a  jury  was  modi- 
fied by  the  holding  in  the  case  of  Johnson  v.  Bums,  to  suit  the 
statutory  requirement  that  the  court  should  consider  the  whole  of 
the  evidence  certified,  and  thereby  incidentally  modified  the  rule 
relating  to  the  consideration  of  the  evidence  on  demurrer,  and  this 
is  the  new  rule  established  in  the  case  of  Maple  v.  John,  To  hold 
otherwise  we  must  say  in  cases  of  demurrer  to  evidence,  that  when 
the  word  verdict  is  used,  it  is  according  to  its  ancient  effect 
prior  to  the  decision  of  Johnson  v.  Bums.  This  would  make 
unnecessary  confusion  between  the  present  rule  relating  to  mo- 
tions to  set  aside  the  verdict  of  juries,  the  motion  to  exclude 
the  evidence,  the  motion  to  direct  a  verdict  and  a  demurrer  to 
the  evidence,  all  which  motions  should  be  governed  by  the  same 
principles  of  law,  and  this  is  that  where  the  evidence  plainly 
preponderates  in  favor  of  a  litigant,  he  is  entitled  to  judgment 
If  the  evidence  so  plainly  preponderates  in  favor  of  the  demur- 
rant a  verdict  of  a  jury  in  favor  of  the  demurree  would  be  set 
aside  then  the  court  will  sustain  the  demurrer,  and  give  judg- 
ment for  the  demurrant,  otherwise  the  judgment  must  be  for 
the  demurree.  This  verdict  must  be  governed  by  the  new  stand- 
ard established  by  the  case  of  Johnson  v.  Bums,  and  not  the  old 
standard  that  was  thereby  modified.  On  the  subject  of  the  con- 
flict of  evidence  the  rule  then  would  be  that  all  the  evidence 
of  the  demurrant  in  conflict  with  the  evidence  of  the  demurree 
should  be  rejected  unless  the  conflicting  evidence  of  the  demur- 
rant so  plainly  preponderates  over  the  evidence  of  the  demur- 
ree, that  if  there  were  a  verdict  in  favor  of  the  latter  it  would 
be  set  aside,  and  in  such  case  the  demurrer  must  be  sustained. 
•For  if  the  evidence,  although  conflicting,  plainly  preponderates 
in  favor  of  the  demurrant,  judgment  should  be  entered  accord- 
ingly. 

This  makes  judgment  on  demurrers  to  evidence  harmoni» 
with  the  later  decisions  founded  on  the  verdicts  of  juries  fol- 
lowing the  cBJse  of  Johnson  v.  Burns.  MUUr  v.  White,  46  W 
Va.  68;  Limer  v.  Traders  Co.,  44  W.  Ya.  175;  Davidson  v. 
Bailway  Co.,  41  W.  Va.  407  (23  S.  E.  593). 

Following  this  rule,  the  judgment  in  favor  of  the  demurree 
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in  this  casc^  caanot  be  Jistarbed,  unless  the  evidence^  thojgb 
conflicting  plainly  and  decidely  preponderates  in  favor  of  the 
demurrant,  or  the  evidence  of  the  demurree  is  for  some  reason 
legally  insufficient  to  sustain  the  judgment. 

The  first  question  raised  by  the  demurrant  is  that  the  writm^ 
introduced  by  the  defendant  is  not  a  completed  contract  bind- 
ing on  the  defendant,  because  not  signed  by  its  president  and 
sealed  with  its  corporate  seal,  but  is  only  signed  by  its  superin- 
tendent, William  Lang.  Nevertheless  it  was  received  by  the 
company,  and  acted  on  between  the  parties  as  a  completed  con- 
tract, and  on  the  former  appeal  to  this  Court  no  such  objection 
was  interposed,  but  the  contract  was  admitted  so  that  the  court 
cannot  do  otherwise  than  treat  it  as  a  binding  contract  between 
the  parties  thereto,  and  a  jury  would  have  the  right  to  find 
that  it  was  ratified  and  confirmed  by  the  conduct  of  the  parties 
in  relation  thereto,  and  such  finding  could  not  be  disturbed. 

The  plaintifTs  case  is  that  he  was  to  make  and  bum  500,000 
brick  for  the  defendant  at  the  price  of  $5.00  per  thousand  to  the 
satisfaction  of  the  superintendent,  on  the  defendant's  land; 
the  defendant  to  furnish  the  clay  and  the  coal  necessary  to 
burn  the  bricks;  that  he  proceeded  to  get  ready  to  make  and 
bum  the  whole  amount  of  brick  by  preparing  the  yard  and 
securing  the  necessary  implements;  that  he  made  and  burned 
sixty  thousand  (60,000)  of  such  brick;  that  he  was  then  noti- 
fied by  the  then  superintendent.  Mr.  Bunn,  not  to  make  any 
more  brick  as  the  company  had  all  the  brick  it  needed,  and  more 
too ;  that  he  then  saw  the  president,  who  told  him  not  to  make 
any  more  brick;  that  when  they  needed  any  more  they  would 
make  another  contract;  that  plaintiff^s  contract  was  a  mere 
memorandum,  not  binding  on  the  defendant;  that  plaintiff  an- 
swered that  he  would  see  whether  it  was  not  a  binding  contract, 
and  refused  to  sign  a  receipt  in  full  on  payment  of  his  hands 
for  the  labor  performed  by  them,  claiming  that  the  defendant 
should  pay  for  the  preparation  made  for  making  the  five  hundied 
thousand  brick.  This  the  defendant  refused  to  do.  The  plain- 
tiff then  brought  this  suit,  claiming  as  due  him  a  prospective 
profit  of  $2.00  per  thousand  on  the  whole  500,000  brick,  deduct- 
ing therefrom  the  amount  already  received  by  him,  leaving  a 
balance,  with  interest,  as  ascertained  by  the  jury,  amounting 
to  $920.00     The  plaintiffs  proof  undoubtedly  sustained  the 
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plaintiff^s  contentions,  and  the  only  question  presented  for  the 
court  is  as  to  whether  as  to  any  material  and  contioTerted 
point,  the  evidence  of  the  plaintiff  plainly  and  decidedly  pre- 
ponderates. 

Defendant's  second  position  is  that  Mr.  Bunn  had  bo  anihor- 
ity  to  stop  Mr.  Barrett  from  completing  his  contract,  and  that 
in  fact  that  neither  what  Mr.  Bunn  nor  Mr.  Lucado,  the  presi- 
dent of  the  company,  said  to  him  was  a  sufficient  breach  of  the 
contract,  to  authorize  the  plaintiff  to  stop  work  thereunder. 
On  these  propositions  the  feigned  verdict  is  for  the  plaintiff 
and  the  plain  and  decided  preponderance  of  the  evidence  does 
not  controvert  the  same.  On  the  contrary,  it  is  fully  saatained 
by  the  evidence,  for  it  shows  that  the  defendant  had  changed 
its  superintendent,  and  with  him  its  plan  for  future  work,  and 
therefore  did  not  intend  or  need  to  carry  out  its  contract  with 
plaintiff. 

Defendant's  third  position  is  that  if  the  contract  is  held  valid, 
and  that  the  defendant  has  broken  the  same,  that  such  breadi 
is  v/arranted  by  the  inability  of  the  plaintiff  to  make  such  brick 
as  are  specified  in  the  contract.  This  is  an  after  consideration, 
and  was  not  given  to  plaintiff  at  the  time  it  refused  to  permit 
him  to  proceed  with  his  contract,  as  a  reason  for  such  refnsaL 
ripintiff's  answer  to  this  is  that  he  made  just  as  good  brick  as 
could  bo  made  with  the  clay  and  coal  furnished  him  by  the  de 
fendnnt,  and  that  the  defendant  accepted  those  already  made,  -^nd 
did  not  interpose  this  objection  until  after  suit  was  brought,  and 
that  the  biicks  could  have  been  sold  to  other  parties  for  $6.00 
per  thousand,  but  the  defendant  refused  to  allow  them  to  be 
sold.  On  this  proposition,  the  evidence  is  conflicting,  and  does 
not  plainly  and  decidely  preponderate  in  favor  of  the  defend- 
ant so  as  to  overthrow  the  feigned  verdict  in  favor  of  the  plain- 
tiff. 

The  defendant's  fourth  position  is  that  the  plaintiff  has  not 
shown  in  his  evidence  that  his  profits  would  have  amounted  to 
$2.00  per  thousand,  but  that  the  evidence  shows  that  if  he  had 
been  permitted  to  fulfill  his  contract,  he  would  have  suffered 
a  loss  instead  of  gaining  a  profit.  On  this  question  also  the  evi- 
dence is  conflicting,  and  the  plain  and  decided  preponderance  is 
not  in  favor  of  the-defendant.  The  court  is  not  able  to  say  how 
a  jury  would  have  found  on  this  question,  but  the  defendant 
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having  admitted  that  such  finding  would  have  been  against  it, 
the  courf.  cannot  say  that  such  finding  was  opposed  to  the  plain 
and  decided  preponderance  of  the  evidence. 

It  is  suJHBcient  to  say  that  plaintiflE's  own  evidence  fully  sus- 
tains his  case  if  there  was  no  other  evidence  in  the  case.    His 
evidence  is  contradicted  to  some  extent  by  the  witnesses  for  the 
defendant,  but  it  is  supported  by  his  own  witnesses.    As  to  the 
eredibilit}''  of  the  witnesses  the  jury  is  ordinarily  the  sole  judge 
Smith  V.  N.  &  W.  By.  Co.,  48  W.  Va.  69 ;  Trump  v.  Colce  Co., 
46  W.  Ya.  238  (33  S.  E.  1035) ;  Young  v.  Railroad  Co.,  44 
W.  Va.  218  (28  S.  E.  932) ;  Sisler  v.  Shaffer,  43  W.  Va.  769 
(28  S.  E.  721) ;  Akers  v.  DeWUt,  41  W.  Va.  229   (23  S.  E. 
669).    With  the  credibility  of  the  witnesses,  the  court  has  noth- 
ing to  do  on  a  demurrer  to  evidence,  as  a  general  rule,  for  the 
demurrer  admits  the  credibility  of  the  demurree's  witnesses  as 
established.     If  the  defendant  had  stopped  the  plaintiff  from 
fulfilling  his  contract,  for  the  reason  that  he  wa&  unable  to 
make  and  bum  brick  to  its  satsf action,  and  had  given  him  such 
re&'von  for  stopping  bim,  the  plaintiff  might  have  had  no  cause 
of  action,  lut  it  stops  him  because  it  does  not  need  any  more 
brick,  because  apparently  of  a  change  of  superintendent  and 
plans  without  giving  him  any  other  reason  and  then  after  it  is 
sued  on  it3  contracts,  it  sets  up  the  various  after  considered 
pretexts  that  there  was  no  binding  contract,  that  its  servants 
did  not  stop  the  execution  of' the  contract,  that  plaintiff  could 
not  make  good  brick,  and  that  plaintiff  would  have  lost  money 
if  T>ermittod  to  execute  the  contract.  These  are  contradictory, 
erasive,  issues,  instead  of  meeting  plaintiff  with  a  square  issue 
yet  if  any  of  them  were  fully  sustained  by  a  clear  and  decided 
preponderance  of  the  testimony,  a  jury  would  have  been  bound 
to  have  found  in  favor  of  the  defendant.     They  were  thrice 
submitted  to  different  juries.    The  first  two  found  for  the  plain- 
tiff and  the  defendant  virtually  admits  that  the  third  would 
have  done  likewise.    It  may  be  that  the  juries  were  moved  by 
the  apparent  lack  of  fairness  on  the  part  of  the  defendant  in 
dealing  with  the  plaintiff.    But  however  this  may  be,  the  evi- 
dence being  decidedly  conflicting,  and  the  facts  being  determin- 
ed by  the  demurrer  in  favor  of  the  plaintiff,  there  is  no  question 
of  law  presented  by  the  evidence  that* will  enable  this  Court  to 
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say  that  the  circuit  court  erred  in  overruling  the  demurrer  to  the 
evidence  and  entering  judgment  for  the  plaintiff. 

The  damages  appear  to  be  excessive.  This  was  a  question  for 
the  jury  and  not  for  the  court,  and  the  defendant  made  no 
motion  to  set  aside  the  verdict  because  of  excessive  damages,  if 
such  motion  was  even  proper,  on  the  return  of  the  third  verdict 

Defendant  claims  that  the  damages  are  speculative,  and  not 
certain.  Bcatty  Lumber  Co.,  v.  F.  U.  Tel  Co.,  52  W.  Va.  410; 
DotLglas  v.  RMroad  Co.,  51  W.  Va.  523;  Bodkin  v.  Arnold, 
48  W.  Va.  108;  Eare  v.  Parkersburg,  24  W.  Va.  554;  Jones  v. 
Adams,  8  W.  Va.  668.  In  the  case  of  the  United  States  v. 
Behan,  110  U.  S.  339,  the  rule  is  stated  to  be,  in  case  a  contrac- 
tor sues  for  the  profits  on  a  contract  which  he  is  prevented  from 
fulfilling  by  breach  of  his  employer  without  fault  on  his  part,  is 
the  difference  between  the  cost  of  doing  the  work  and  what  he 
was  to  receive  for  it.  3  Sunderland  on  Damages  section  743; 
B.  &  0.  R.  R.  Co.  V.  StetmH  &  Co.,  79  Md.  487. 

The  plaintiff  is  not  bound  to  prove  such  profits  with  absolute 
certainty,  but  with  only  reasonable  certainty,  and  the  fact  that 
the  employer  might  reject  the  work  as  not  done  to  his  satisfac- 
tion when  completed,  would  not  render  such  profits  uncertain, 
especially  if  the  contractor  might  get  a  larger  price  for  the 
brick  when  completed  than  his  employer  agreed  to  pay  him  for 
the  same. 

There  is  evidence  tending  to  show  that  the  plaintiff  could  have 
received  $6.00  per  thousand  for  the  brick  made  and  burned  if 
the  defendant  had  rejected  the  same  absolutely  and  permit-ed 
him  to  sell  them.  The  defendant  had  no  right  to  reject  the  brcl: 
as  not  according  to  the  contract,  and  at  the  same  time  retain  the 
same  and  refuse  the  plaintiff  the  right  to  sell  and  make  his  ex- 
penditures therefrom.  If  the  brick  were  rejected,  plaintiff 
was  entitled  to  a  lien  thereon  for  the  money,  time,  and  labor,  ex- 
pended in  producing  them,  although  the  defendant  might  be 
entitled  to  hold  them  for  its  advances. 

The  probability  that  the  defendant  might  have  rejected  all 
the  brick  when  completed,  and  that  the  plaintiff  would  have 
thereby  sustained  the  complete  loss  thereof  is  too  uncertain  a 
contingency  to  render  plaintiff^s  estimate  of  his  profits  so  un- 
certain as  to  prevent  a  recovery  therefor.  All  that  the  plaintiff 
was  required  to  prove  was  that  the  profits  claimed  were  reasoa- 
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ably  certain  to  have  been  realized  but  for  the  wrongful  act  of 
the  defendant.    B.  &  0.  R,  R.  Co.  v.  Stewart  &  Co.,  cited. 

Defendant  claims  that  the  evidence  shows  that  the  plaintiff 
would  have  incurred  a  loss  instead  of  realizing  a  profit  out  of 
his  contract,  and  implied  by  that  defendant  deserves  a  reward 
for  stopping  him  instead  of  being  compelled  to  pay  his  estimated 
profits.  This  might  have  been  urged  before  a  jury  as  tiie  evi- 
dence is  conflicting,  but  it  is  not  a  question  for  the  court  unless 
it  is  clearly  and  decidedly  plain  that  the  plaintiff  would  have 
Buffered  loss  instead  of  having  made  a  profit  on  his  contract. 
The  court  cannot  so  determine. 

The  various  questions  raised  by  the  defendant  are  questions  of 
fact,  dependent  on  the  evidence  which  is  highly  contradictory 
and  conflicting,  and  on  most  material  points  favorable  to  the 
plainriff.  For  this  Court  to  overrule  the  circuit  court,  and  sus- 
tain the  demurrer  to  the  evidence,  the  Court  must  hold  that  the 
evidence  plainly  does  not  justify  a  judgment  in  favor  of  the 
plaintiff  for  any  sum  whatever.  The  defendant  has  placed  it- 
self in  the  position  of  saying  to  the  court  if  the  plaintiff  is  en- 
titled to  any  recovery,  he  is  entitled  to  the  full  amount  of  the 
conditional  verdict  of  the  jury. 

The  character  of  the  evidence  in  this  case,  as  to  the  binding 
force  of  the  contract;  the  alleged  breach  thereof;  the  ability 
of  the  defendant  to  fulfill  it,  for  the  want  of  experience,  lack  of 
means  or  character  of  material  to  be  used,  or  the  satisfactory 
character  of  the  work  already  done;  and  as  to  whether  there 
would  result  a  profit  or  loss  and  the  amount  thereof,  demanded 
a  submission  to  a  jury  as  the  proper  triers  of  all  such  and  simi- 
lar questions  of  fact,  and  the  jury's  verdict  rendered  on  a  fair 
hearing  should  have  ended  the  controversy.  As  to  the  ques- 
tions of  fact,  and  these  are  all  that  are  left  for  consideration,  on 
conflicting  testimony  of  witnesses,  the  plaintiff  was  entitled  to 
a  trial  by  jury,  and  the  defendant  could  not  deprive  him  of 
^uch  trial  by  demurring  to  the  evidence,  unless  it  could  present 
a  plain  legal  ground,  not  subject  to  disputed  questions  of  fact, 
which  would  preclude  any  recovery  on  the  part  of  the  plaintiff. 

No  such  decisive  legal  ground  appearing,  this  Court  must 
affirm  the  judgment  of  the  circuit  court. 

Afjirmed. 
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CHARLESTON. 


Doll  v.  Bender. 

Submitted  February  25,  1904:— Decided  March  22,  1904. 

1.  Elections — Ballots, 

^  Two  of  four  colunms  on  a  ballot  sheet  are  defaced;  the  re- 
publican column  is  not  defaced;  the  democratic  is  defaced  by 
broken  lines  as  to  all  its  offices  and  candidates  except  two, 
and  their  names  are  skipped  by  the  lines  and  thus  left  on  that 
ballot,  but  their  names  are  written  In  the  republican  column 
for  the  same  offlcet?  for  which  they  stand  in  the  democratic 
column.  The  republican  ballot  only  haa  been  voted.  The 
voter  has  not  voted  two  ballots,  (p.  406). 

2.  Electioxs — Ballots, 

Though  a  canaidate's  name  is  written  in  the  space  above 
the  office  on  a  ballot,  it  will  be  held  a  vote  for  him  for  tie 
office  below  his  name  where  the  printed  name  for  that  office  is 

erased  and  that  above  the   written    name   is   not   erased,    (p. 

407). 

3.  Elections — Ballots, 

The  provision  in  code  1899,  chapter  3,  section  34,  that  where 
a  name  is  substituted  for  one  on  a  ballot  it  must  be  written 
In  the  space  below  the  printed  name,  is  directory.  Though  the 
name  is  not  there  written,  the  vote  will  be  counted  for  the 
written  name  for  the  office  for  which  it  is  plainly  intended,  (p. 
408). 

4.  Baixot. 

Distinguishing  marks  on  a  ballot  will  not  cause  its  exclu- 
sion from  the  count,  (p.  410). 

6.     Marked  Ballot. 

Though  lines  through  the  heading  of  a  ballot  or  through  the 
ballot  are  not  used,  still  if  other  marks  of  cancellation  are 
used,  and  they  plainly  indicate  that  the  ballot  has  not  been 
voted,  the  ballot  is  effectually  defaced,  and  can  not  be  couuted. 
(p.  411). 

€•     Marked  Ballot. 

Though  defacing  lines  do  not  pass  entirely  through  a  bal- 
lot or  its  heading,  yet  if  it  is  manifest  that  the  voter  did  not 
intend  to  vote  that  ballot,  the  defacement  is  sufficient  (p.  411)* 
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7.     Marked  Ballot. 

Defacing  marks  to  cancel  a  ballot  must  bo  within  the  ballot 
column  or  its  headinir.  Words  only  above  the  heading  or  else- 
Where  outside  the  ballot,  such  as  "I  vote  this  ticket,"  do  not 
select  that  ballot  and  cancel  the  others,  (p.  412 )« 

S.     Marked  Ballot. 

A  name  is  written  in  the  space  between  two  offices,  and 
the  priuicd  names  of  the  candidates  are  not  erased.  The  bal- 
lot counts  for  the  office  above  the  written  name  and  for  that 
name,  not  for  the  candidate  for  the  office  below.  It  would  be 
otherwise  if  the  printed  name  of  the  candidate  for  the  office 
below  were  erased,  (p.  413). 

9.     Marked  Ballot. 

A  ballot  from  which  somjB  of  the  offices  and  names  of  candi- 
dates for  them  have  been  cut  entirely  out  with  a  knife,  instead 
of  being  erased  with  a  pen  or  pencil,  is  a  good  ballot  for  the 
offices  and  candidates  left  in  it.  The  provision  of  the  statute 
requiring  erasure  with  pen  or  pencil  is  directory,  (p.  414). 

I 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  Frank  W.  Doll  against  I.  L.  Bender.  Judgment 
for  defendant  and  plaintifE  brings  error. 

Affirmed, 

Flick,  Westexhaver  &  Noll^  and  Faulkxer,  Walker  & 
Woods,  for  plaintifE  in  error. 

Forrest  K.  Browx,  H.  H.  Emmert,  and  A.  G.  Daytox,  for 
defendant  in  error. 

Brankon,  Judge  : 

At  the  election  in  Berkley  county  in  November,  1902,  Frank 
W.  Doll  was  the  Democratic  nominee  for  the  clerkship  of  the 
county  court  and  I.  L.  Bender  the  Kepublican  nominee.  The 
canvassing  board  found  that  Bender  had  been  elected  by  a  ma- 
jority of  four.  Doll  demanded  a  recount,  and  upon  it  the 
board  found  that  Doll  received  2,135  votes  and  Bender  2,146, 
giving  Bender  a  majority  of  eleven.  The  contestation  was  as 
to  146  ballots,  and  they  were  withdrawn  from  the  mass  and 
made  a  part  of  the  record.  Doll  carried  the  case  to  the  circuit 
court  by  a  writ  of  certiorari,  and  upon  it  that  court  found  that 
Bender  had  received  2,146  votes  and  Doll  2,141.     From  the 


406  Doll  v.  Bender.  [55 

judgment  of  the  circuit  court  declaring  Bender  elected  Doll  has 
sued  out  a  writ  of  orror  in  this  Court. 

The  ballot  sheets  have  four  columns.  Democratic,  People's 
Anti-Ring  ticket,  Prohibition  and  Republican.     We  adhere  to 
the  law  stated  in  Mcrris  v.  Board,  49  W.  Ya.  260  and  Daniel  v. 
Simms  Id.  554,  that  the  voter  must  select  and  use  one,  and  only 
one,  ballot  from  those  on  the  ballot  sheet.    We  reject  those  vio- 
lating this  rule.    In  this  connection  take  a  specimen  sheet  The 
people's  and  prohibition  columns  or  ballots  are  cancelled  by 
lines.     No  line  in  the  republican  column.     Three  broken,  not 
continuous,  lines  cancel  all  names  and  offices  on  the  democratic 
ballot,  except  for  county    commissioner    and    the    candidate. 
Parks,  and  school  superintendent  and  the  candidate,  Shirley,  the 
lines  skipping  these  and  leaving  them  untouched.    In  the  repub- 
lican column,  in  the  space  between  the  place  assigned  for  pros- 
ecuting attorney  and  commissioner,  the  name  of  Parks  is  written 
and  in  the  space  between  the  place  assigned  for  county  clerk  and 
county  superintendent  the  name  of  Shirley  is  written.     The 
printed  candidates  for  commissioner  and   superintendent  are 
erased.    This  sheet  raises  several  questions.    Does  it  violate  the 
rule  that  a  voter  must  use  only  one  ballot?    If  the  names  of 
Parks  and  Shirley  had  not  been  written  in  the  republican  ballot, 
and  for  the  same  offices  for  which  thev  stood  on  the  Democratic 
ballot,  it  would  be  a  case  of  two  ballots.    Though  their  names 
yet  remained  on  the  democratic  ballot,  yet  they  are  written  for 
the  same  offices  on  the  republican.    A  voter  cannot  vote  twice  for 
the  same  person  at  the  same  election  for  the  same  place.    By 
leaving  the  republican  column  untouched,  we  say  that  one  was 
selected,  and  seeing  the  names  of  Parks  and  Shirley  written  in 
it  we  see  that  the  voter  intended  to  vote  for  them,  and  this  is  the 
plainer  because  he  has  left  them  on  the  democratic  ticket;  hnt 
their  presence  there  is  surplusage,  performing  no  office.    We 
see  all  the  balance  of  that  ballot  erased.     A  voter  uses  two  col- 
umns where  one  person  is  voted  for  on  one  ballot,  another  on 
another,  or  where  the  same  person  is  voted  for  on  one  ballot  for 
one  office,  and  on  another  for  an  qther  office.    Code  1899  chap- 
ter 3,  section  34,  says  that  a  ballot  can  be  defaced  by  eras'ng  its 
party  heading,  or  drawing  lines  clear  through  it,  "or  in  any 
other  way  indicating  that  the  same  has  not  been  voted/'    Cop- 
sidering  that  the  democratic  ballot  is  erased  except  as  to  Parks 
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and  Shirley,  that  their  names  are  written  in  the  republican  bal- 
lot for  the  B^jne  o£Bces,  and  the  republican  candidates  erased, 
and  that  the  latter  ballot  is  without  defacement,  we  Cv'^nclude 
that  the  intent  was  to  select  it  and  discard  the  democratic  col- 
umn.    The  democratic  ballot  was  cancelled. 

A  graver  question  arises  on  this  ballot.  Can  it  bo  counted  for 
Bender?  Bender^s  name  is  printed  for  clerk,  and  in  the  space 
below  it  required  by  statute  to  be  there  for  the  purpose  of  allow- 
ing the  voter  to  vote  for  some  one  other  than  Bend.T  by  erasing 
his  name  and  writing  in  the  space  another  name,  the  voter  has 
written  "J.  W.  Shirley,"  making  it  read,  "For  clerk  of  the 
county  court,  I.  L.  Bender,  J.  W.  Shirley."  As  the  statute 
Bays  that  when  this  blank  space  has  a  name  written  in  it,  and 
the  printed  name  is  not  erased,  the  ballot  shall  be  coimted  for 
the  written  name,  it  may  be  said  this  is  a  vote,  not  for  Bender 
for  clerk  but  for  Shirley.  Inspection  of  the  two  ballots  tells 
ns  that  such  was  not  the  intent  of  the  voter.  He  did  not  intend 
to  vote  for  Shirley  for  clerk,  because  Shirley  appears  on  the 
democratic  ballot  as  democratic  nominee  for  school  sirpcriiitcud- 
ent,  and  the  voter  kt  his  name  stand  for  that  office  in  the  demo- 
cratic ballot,  thus  voting  for  him  for  that  office,  and  wrote  his 
name  in  the  republican  ballot  just  above  the  words  "For  county 
superintendent  of  schools,"  and  erased  the  name  of  the  republi- 
can nominee  for  that  office.  If  he  had  not  left  Shirley's  name 
for  superintendent  in  the  democratic  column,  it  would  not  be 
eo  plain,  but  that  indicates  for  what  office  for  Shirley  he  desired 
to  vote  in  the  republican  column.  Placing  the  name  of  Shirley 
above  the  words  "For  county  superintendent"  does  not  change 
the  sense ;  for  the  words,  "J.  W.  Shirley  for  county  superintend- 
ent" mean  the  same  as  "For  county  superintendent  J.W.  Shir- 
lev."  And  the  fact  that  he  dealt  with  Parks  in  the  same  war 
confirms  this  view.  He  intended  to  vote  for  him  for  county 
commissioner,  and  did  not  intend  to  vote  for  prosecuting  attor- 
ney, though  he  put  the  name  of  Parks  in  the  space  below  the- 
name  of  the  candidate  of  that  office,  instead  of  that  below  that 
of  the  candidate  on  the  republican  ballot  for  commissioner.  He 
did  not  intend  to  vote  for  Parks  or  Shirley  for  offices  for  which 
they  were  not  running.  He  erased  the  republican  names  for 
those  offices,  and  left  the  republican  candidates  for  prosecutor 
and  county  clerk,  showing  what  offices  he  desired  Parks  and 
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Shirley  to  fill.  But  it  will  be  said  that  this  view  ignores  the 
Code,  chapter  3,  section  34,  saying  that  a  voter  desiring  not  tc 
vote  for  any  candidate  on  the  ballot  "may  strike  out  the  name 
80  printed  on  said  ballot  and  write  in  the  blank  space  next  fol- 
lowing the  name  of  the  candidate  or  person  for  whom  he  so  de- 
sires to  vote.  But  if  he  fails  to  strike  from  said  ballot  the 
name  printed  thereon,  the  name  written  in  said  blank  shall 
alone  be  counted."  It  is  urged  that  in  Morris  v.  Board,  49  W. 
Va,  251,  the  opinion  holds  the  statute,  in  general  sense,  man- 
dator}', and  particularly  that  the  law  requiring  a  voter  who  does 
not  wish  to  vote  for  the  printed  candidate  to  write  another  name 
in  the  space  below  the  printed  name,  is  mandatory,  so  that  the 
-substituted  name  must  be  put  in  that  space,  and  if  it  is  not  it 
is  no  vote.  It  will  be  seen  that  the  reference  in  that  case  to  the 
•space  below  the  printed  name  was  as  an  argument  under  the 
statute  to  show  that  one  column  must  be  selected  and  made  the 
fiole  expression  of  the  voter's  will.  The  question  whether,  after 
one  column  has  been  selected  and  the  others  erased,  the  voter 
must  write  the  substituted  name  in  that  space  and  nowhhere 
else  was  not  up  in  that  case.  This  case  does  present,  in  the 
ballot  now  in  hand,  that  question.  In  that  case  it  is  definitely 
stated  that  there  are  provisions  in  this  statute  that  are  merely 
directory.  V*t  did  rot  intend  to  hold  that  the  provision  as  to 
putting  the  name  in  this  space  is  mandatory.  It  was  not  in  the 
mind.  We  now  sav  that  when  the  voter  has  used  one  ballot,  we 
can  investigate  his  intention  as  to  his  vote.  It  was  the  law,  be- 
fore the  enactment  of  the  Australian  ballot,  that  the  voter  s  in- 
tent must  be  sought  and  observed  from  his  ballot.  His  ballot 
might  bo  awkward  and  irregular,  but  where  his  intent  is  plain, 
that  intent  must  stand.  We  cannot  think  the  new  svstem  has 
wholly  abrogated  this  rule.  The  paper  is  a  ballot  still  to  express 
intent.  We  cannot  think  that  we  cannot  look  at  intention- 
Some  cases  do  hold  that  under  this  new  system,  looking  at  its 
object  to  suppress  fraud,  bribery  and  other  election  evils,  the 
voter  must  strictly  follow  the  statute;  that  the  legislature  has 
told  him  just  how  he  shall  vote,  and  departure  from  it  loses  him 
his  vote;  but  the  better  opinion  seems  to  be  that  generally, 
where  the  statute  does  not  expressly,  or  by  plain  implication, 
reject  the  ballet,  it  is  not  to  be  cast  out.  Though  we  cannot 
let  the  voter  use  two  ballots,  can  we  not  say  what  he  meant  by 
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ihe  one  selected  ?    For  this  position  I  would  first  call  upon  the 
rstatute  itself  in  that  clause  of  section  66  reading,  ^'And  any  bal- 
lot, or  part  of  a  ballot,  from  which  it  is  impossible  to  determine 
the  elector's  choice  of  candidates,  shall  not  be  counted  as  to  the 
<:andidate  or  candidates  aflfected  thereby/^     This  tells  us  that 
we  must  take  this  one  ballot,  scrutinize  and  find  out  the  voter's 
intention,  and  say,  if  it  is  at  all  possible  to  do  so,  for  whom  he 
intended  to  vote.    This  language  of  the  statute  is  alone  a  war- 
rant for  the  position  just  stated.     So  is  general  law.    See  Nor- 
man  v.  Parker,  158  111.  609;   opinion  of  Judge  Ellis,  91  Am. 
St.  R.  229,  64  Kan.  216.     See  Diinlevy  v.  Couniy  Court,  as  to 
intention  of  voter,  47  W.  Va.  613.    "Though  a  candidate's  name 
is  written  above  the  name  of  the  office  on  the  ballot,  it  will  be 
construed  for  him  where  the  printed  name  below  name  of  office 
is  erased."    Kreitz  v.  Behrensmeyer,  8  Am.  St.  R.  351.    There- 
fore, the  vote  was  for  Shirley  for  superintendent,  the  name  of 
H:he  nominee  for  that  office  being  erased,  and  it  was  not  a  vote  for 
Shirley  for  clerk,  but  for  Bender. 

Another  question.  Some  of  the  ballots  have  the  names  of 
persons  on  their  backs.  One  has  the  words  "Good  bye"  at  the 
foot  of  a  couimn.  Another  the  figure  4  where  a  printed  name  is 
erased.  Another  has  part  of  the  offices  on  a  ballot  cut  out  with 
a  knife.  Section  79  provides :  "Xo  voter  shall  place  any  mark 
upon  his  ballot,  nor  sufftr  or  permit  any  other  person  to  do  so, 
by  which  it  may  be  afterward  identified  as  the  ballot  voted  by 
him.  Whoever  shall  violate  any  provision  of  this  section  shall 
be  deemed  guilty  of  a  felony"  and  be  confined  in  the  peniten- 
tiary. Section  76  condemns  others  for  inducing  voters  to  place 
names  or  other  distinguishing  marks  on  ballots.  These  names, 
and  perhaps  some  other  marks  on  these  ballots  would  be  distin- 
guishing marks  under  the  statue;  but  we  do  not  discuss  what 
are  distinguishing  marks,  since  we  have  concluded  that  they  do 
not  make  ballots  void.  These  provisions  against  such  marks  or 
ear-marks  are  among  the  most  important  enactments  in  this  stat- 
ute it  is  true,  being  intended  to  defeat  bribery,  intimidation  and 
all  sorts  of  corruption  in  elections  by  covering  the  ballot  with 
the  veil  of  entire  secrecy.  Contracts  made  against  a  statute  pro- 
hibiting an  act  and  imposing  a  penalty  for  doing  it,  are  void; 
things  done  in  contravention  of  such  a  statute  are  void;  but  a 
Tote  is  not  a  contract.     Elaborate  discussion  has  been  had  as  to 
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these  marks.  It  may  not  be  without  value  to  refer  to  some  of  the 
eases.  "A  ballot  so  prepared  by  a  voter  as  to  contain  distinguish- 
ing marks,  which,  if  permitted  to  be  passed,  would  enable  it  to- 
be  identified,  cannot  be  counted."  Keeley  v.  Adams,  183  111.  193 
And  in  Parker  v.  Orr,  158  111.  609,  it  is  held  that  this  is  so,  even 
if  the  statute  contains  no  prohibition,  so  vital  is  the  object  of  the 
provison.  See  Perkins  v.  Bertrand,  192  111.  58,  61  X.  E.  405, 
85  Am  St.  Ti.  315 ;  Parker  v.  Hvghes,  64  Kan.  216,  67  Pac.  637. 
91  Am.  St.  E.  216;  Vallier  v.  Braklce,  7  S.  Dak.  343;  Tebbe^. 
Smith  49  Am.  St.  E.  68;  Xote  in  Taylor  v.  Bleakley,  49  Am. 
St  E  213-  CovghUn  v.  McElroy,  77  Am.  St.  B.  301;  Ruttledge 
V.  Crawford,  13  L.  E.  A.  761. 

Some  courts  hold  that  to  be  a  distinguishing  mark  it  must 
have  been  made  with  intent  that  it  be  such;  but  I  venture  for 
myself  to  say  that  the  statute  declares  any  mark  to  be  such,  if  it 
identify  the  ballot,  let  the  intent  be  what  it  may,  unless  by  acci- 
dent or  clumsiness.  We  hold  that  such  mark  does  not  destrov  the 
ballot,  on  the  principle  that  a  citizen  can  be  disfranchised  only 
by  clear  expression  of  legislative  intent  to  do  so.  The  Legisla- 
ture has  not  said  that  this  mark  shall  reject  the  ballot.  It  had 
the  particular  matter  under  consideration.  It  selected  its  pen- 
alty. It  made  the  act  a  crime,  but  did  not  add  that  the  ballot 
should  not  be  counted.  In  section  66  we  find  specified  several 
causes  for  which  ballots  shall  not  be  counted,  and  this  affords 
reason  to  &av  that  it  was  not  intended  to  make  this  mark  a 
ground  of  rejection.  The  Legislature  has  not  commanded  the 
courts  to  reject  a  ballot  for  this  cause.  The  statute  is  the  sole 
chart,  guide  and  authority  as  to  elections.  It  is  fairly  to  be  pre- 
sumed that  if  the  Legislature  intended  a  distinguishing  mark 
to  destroy  a  ballot,  it  would  have  said  so  while  enumerating 
grounds  for  rejecting  ballots.  I  think  it  will  appear  from 
cases  cited  above  that  the  weight  of  authority  is,  that  if  the 
statute  does  not  expressly  reject  a  ballot  for  this  cause  it  counfe, 
especially  opinions  in  Parker  v.  Hughes,  91  Am.  St.  B.  216,  and 
90  Id.  73.  I  will  add  that  the  Illinois  act  rejects  all  ballots  not 
made  out  as  it  directs. 

Here  is  a  ballot  sheet  having  the  republican  column  clear,  and* 
the  three  other  columns  have  the  party  headings  untouched,, 
but  just  below  them  are  large  crosses  like  the  letter  X,  erasing" 
some  candidates  and  leaving  many  others  untouched.     These- 
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crosses  run  down  the  columns  about  one-third,  leaving  two- 
thirds  unerased.  It  is  claimed  the  republican  ballot  cannot 
count,  because  the  voter  has  voted  three  ballots. 

The  Code,  section  34,  directs  the  voter  to  select  one  ballot  on 
the  sheet  and  then  adds  that  "every  other  ballot  on  the  same 
sheet  shall  be  defaced  by  drawing  one  or  more  lines  with  pen 
and  ink  or  indelible  pencil  from  the  top  to  the  bottom  thereof, 
or  across  the  heading  thereof,  or  in  any  other  way  indicating 
that  the  same  has  not  been  voted/^  It  is  true  these  crosses  only 
cover  parts  of  the  ballots,  but  they  are  found  in  three  columna 
or  ballots  alike,  and  the  fourth  is  not  defaced,  "indicating^^  that 
the  voter  intended  to  destroy  three  ballots  and  vote  the  remain- 
ing one. 

Whilst  he  did  not  run  a  line  from  top  to  bottom  or  across  the 
party  headings,  the  two  modes  of  defacement  specified  by  the 
statute,  yet  we  think  these  crosses  come  in  under  the  words,  "or 
in  any  other  way  indicating  that  the  same  has  not  been  voted.^' 
Thev  show  that  the  intention  was  to  erase  the  three  columns. 

Here  is  another  ballot  sheet,  the  two  middle  ballots  are  erased 
by  lines  clear  through,  except  they  leave  the  party  headings  and 
the  place  for  congressman.  The  Anti  Ring  column  has  no 
printed  name  for  congressman,  the  prohibition  has.  The  Ee- 
publican  ballot  leaves  the  heading  and  congressman,  Alston  G. 
Dayton,  untouched,  and  all  other  places  for  officers  and  printed 
candidates  are  erased  by  short  straight  lines  erasing  the  offices 
to  be  filled  and  printed  names  of  candidates,  except  that  it 
leaves  untouched  'Tor  Prosecuting  Attorney,  Ward  B.  Lind- 
say/' and  "For  clerk  of  the  circuit  court,  L.  Dew  Gerhardt.*' 
The  Democratic  ballot  is  not  in  any  way  erased.  The  names  of 
Lindsay  and  Gerhardt  are  written  in  it  in  spaces  below  the 
names  of  J.  M.  Woods  and  Samuel  L.  Dodd,  the  Democratic 
candidates  for  prosecuting  attorney  and  clerk  of  the  circuit 
court.  We  hold  that  the  voter  has  selected  the  Democratic  ballot 
and  destroyed  the  others.  He  has  transferred  to  the  democratic 
ballot  the  names  of  Lindsay  and  Gerhardt,  and  so  they  are  on 
both  ballots,  but  the  transfer  takes  them  from  the  republican 
ballot.  Under  principles  stated  above  their  names  on  the  repub- 
lican ballot  do  not  make  the  voter  vote  two  ballots.  The  voter's 
intent  to  vote  for  them  is  plainly  shown  by  leaving  them  on 
the  Republican  and  transferring  them  to  the  Democratic  ballot. 
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But  he  voted  for  three  congressmen,  it  will  be  said.  We  cannot 
think  he  intended  to  do  this.  We  think  he  intended  to  vote  for 
John  T.  McGraw,  Democratic  nominee,  for  that  place.  The 
Democratic  ballot  has  no  erasures  except  in  such  transfer  of 
Lindsay's  and  Gerhardt's  names.  This  fact  induces  the  Court 
to  sav  that  as  the  statute  allows  the  voter  to  dcstrov  a  ballot  ^in 
an}'  other  way  indicating  that  the  same  has  not  been  voted,"  the 
voter  designed  to  efface  every  ballot  but  the  Democratic. 

Here  is  ^  sheet  on  which  the  voter  has  not  touched  the  Demo- 
cratic column,  but  on  the  other  three  has  drawn  linos  half  wit 
down,  leaving  the  party  headings,  erasing  the  Prohibition  con- 
gressman, Rev.  E.  M.  Strickler,  leaving  the  Bepublican  candi- 
date Alston  G.  Dayton,  and  places  and  candidates  for  several 
offices  OQ  the  Prohibition  and  Bepublican  columnsJ  He  leaves 
the  name  John  B.  Wilson,  the  only  printed  name  on  the  Peo- 
ple's ballot  for  clerk  of  the  circuit  court.  We  think  that  the 
voter  has  indicated  sufficiently  that  he  rejected  all  other  ballots 
but  the  Democratic,  although  his  erasure  lines  do  not  era* 
some  candidates  on  those  rejected  ballots. 

We  reject  ballots  wanting  names  of  one  or  both  poll  clerks,  be- 
cause the  names  of  two  poll  clerks  are  a  most  material  earmark 
to  attest  the  genuineness  of  a  ballot;  but  why  give  the  reason 
when  section  6G  expresslv  savs  that  such  a  ballot  is  void,  and 
shall  not  be  counted?  Kirlt'patnck  v.  Dcegans,  53  W.  Va.  275. 

Here  is  a  ballot  slieet  which  has  the  Democratic  ballot  unde- 
faoed.  In  tlie  next  there  are  crosses  about  the  middle.  In  the 
Benublican  baliot  a  line  clear  through  except  that  it  has  the  con- 
gressman untouched.  The  party  headings  are  untouched.  There 
are  the  places  and  names  of  numerous  candidates  untouched  in 
the  two  mindlc  columns.  We  conclude  that  it  is  a  good  ballot 
because  we  think  the  crosses  in  two  columns  and  the  long  line 
nearly  through  the  Bepublican  column  indicate  with  fair  cer- 
tainty that  the  voter  intended  to  vote  the  Democratic  ballot,  fe* 
€£L\\^e  it  is  untouched  bv  anv  mark  and  the  others  are  marrei 
Whilst  we  require  the  voter  to  use  one  ballot,  we  must  not  be  too 
rigid  and  captious  as  to  the  manner  of  the  defacement  of  other 
ballots  because  the  statute  says  that  any  marks  of  defacement, 
which  "indicate"  liiat  the  voter  intended  not  to  vote  a  ballot 
will  do. 

Here  is  a  ballot  sheet  having  a  line  drawn  just  under  the 
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letters  of  the  party  headings  of  all  the  ballots  except  the  Demo- 
cratic, and  a  pencil  mark  over  the  words  "Eepublican  ticket/' 
erasing  them.  In  the  People's  Anti-Bing  column  a  line  from 
its  top  down  two  inches,  then  crossing  the  line  dividing  that 
column  and  the  prohibition  column  and  entering  it  and  going 
down  to  the  bottom  of  the  prohibition  column.  Another  line 
begins  at  the  bottom  of  the  People's  Anti-Eing  column  and 
runs  up  it  to  nearly  the  line  just  described.  There  is  but  one 
name  on  that  ticket  and  it  is  erased  by  the  line.  There  are  the 
names  of  the  oflBces  and  three  printed  names  left  in  the  prohibi- 
tion colummn  untouched.  A  line  runs  irom  top  to  bottom  of  the 
Bepublican  ballot.  The  Democratic  ballot  untouched.  It  is 
plain  that  the  Democratic  ballot  was  voted,  the  others  not 
voted,  but  cancelled. 

Here  is  a  ballot  sheet  having  three  lines  from  the  top  half 
wav  down  the  ballots.  The  names  of  some  candidates  and  their 
offices  left  in  two  of  them.  The  Republican  ballot  is  untouched, 
except  that  the  name  of  Dayton  for  congressman  is  erased  and 
McGraw's  written  in  the  space  below,  and  for  commissioner 
Crozinger's  name  eiased  and  that  of  Parks  written  in  the  space 
below.  How  can  we  doubt  that  the  vote^  selected  the  Eepubli- 
can  ticket,  amended  it,  and  cancelled  all  others? 

Here  is  one  having  crosses  and  lines  erasing  two  ballots,  head- 
ings and  candidates  and  offices,  from  two  of  the  ballots,  and 
eight  crosses  over  the  candidates  and  offices  on  the  Eepublican 
ballot,  but  leaving  four  offices  and  candidates  on  it  not  defaced. 
The  Democratic  ballot  has  no  sign  of  mark  on  it.  We  hold  the 
three  other  ballots  cancelled. 

Here  is  one  with  lines  in  three  columns  from  Congressman 
to  bottom,  leaving  headings  and  names  of  three  congressman, 
the  other  column  having  no  printed  name  for  Congress.  In  the 
Democratic  column  one  candidate  has  been  erased  and  a  name 
put  in;  but  in  other  respects  it  is  just  as  printed.  We  hold 
that  all  the  ballots  but  the  Democratic  were  erased. 

Here  is  one  having  three  columns  erased.  The  Democratic 
column  is  untouched  save  that  the  name  of  Doll  is  erased,  and 
just  to  the  right  of  his  name  Bender's  name  is  written,  his  name 
crossing  the  line  between  the  columns.  Though  the  name  is 
not  in  the  space  below,  and  one-half  of  it  inside  and  the  other 
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outside  the  column,  it  is  a  good  vote  for  Bender.    The  intent  to 
vote  for  him  is  plain. 

Here  is  a  ballot  sheet  without  the  sign  of  any  mark  in  any  of 
the  four  columns  or  their  headings.  Just  above  the  Bepublican 
ticket  are  tiie  words  "I  vote  this  ticket.'^  It  is  plain  the  vote 
was  intended  for  the  Bepublican  ticket.  But  no  marks  are  on 
the  ballots.  The  statute  contemplates  marks  of  erasure,  and 
they  inside  the  columns,  or  through  the  headings,  whatever  the 
mark  may  be.  These  columns  are  just  as  printed.  Such  an 
indication  as  this  will  not  do.  The  words  do  not  necessarily 
refer  to  any  one  ballot,  though  likely  meant  to  select  the  Bepub- 
lican. They  are  a  mere  memorandum  on  the  same  paper,  bat 
mot  a  part  of  the  ballot. 

Here  is  a  sheet  with  three  columns  clearly  erased  by  lines 
from  top  to  bottom.  No  lines  or  marks  in  the  Democratic  col- 
umn. In  it  Doll's  name  is  erased  and  Bender's  written  in  the 
space  above,  instead  of  in  the  space  below.  So  with  several 
other  names.  The  writing  of  the  name  above  the  designation  of 
the  office  does  not  destroy  the  vote  for  Bender.  As  he  is  on  the 
Bepublican  ticket  for  a  certain  office,  writing  it  in  above  that 
•same  office  in  the  Democratic  and  erasing  it  from  the  Repubh- 
can  column  shows  that  the  intent  was  to  vote  for  him  for  that 
same  office.  We  cannot  say  that  writing  Bender  in  the  space 
fibove  clerk  of  county  court  shows  that  he  intended  to  vote  for 
liim  for  the  office  above,  clerk  of  circuit  court,  because  Dodd'g 
name  is  erased  for  the  latter  office  and  Gerhardt,  the  Bepubli- 
can candidate  for  that  office,  written  in.  Failure  to  write  a  sub- 
stituted name  in  the  proper  space  is  not  fatal  where  intent  is 
plain.  We  must  not  use  the  Australian  Ballot  to  defeat  plain 
intent  and  the  sacred  right  of  suflErage. 

A  ballot  has  the  name  of  a  Democratic  candidate  for  clerk  of 
circuit  court  erased,  and  Bender's  written  in  the  space  bdow 
fuid  Doll's  left  for  clerk  of  county  court.  It  is  a  vote  for  DolL 
not  only  because  Bender's  name  is  vmtten  in  below  the  derk  of 
-circuit  court,  but  the  candidate  for  that  office  is  erased,  and 
Doll's  untouched. 

A  sheet  leaves  all  headings,  has  a  cross  over  all  of  the  printed 
names  of  candidates  for  congress,  thus  erasing  them,  but  A  6. 
Dayton's  name  is  written  under  the  place  for  that  office  in  the 
prohibition  ballot.    The  name  of  David  Deck,  Prohibition  nom- 
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inee  for  county  clerk,  is  erased  and  Bender's  name  inserted  in 
the  space  below.  Other  names  are  so  inserted  in  that  ballot. 
We  hold  that  the  Prohibition  ballot  was  voted,  the  others  re- 
jected by  the  cross  marks  specified  above. 

Heie  is  a  sheet  from  which  the  voter,  to  make  sure  that  he 
did  not  vote  for  four  Democratic  names,  cut  them  out  with  a 
knife.  The  remainder  of  the  ticket  is  good.  He  has  used  a 
knife  to  erase  the  candidates  instead  of  a  pen  or  pencil.  Objec- 
tion may  be  made  to  this  as  a  strong  distinguishing  mark,  but 
cannot  a£  one  of  mutilation.  The  balance  of  the  Democratic 
ballot  is  clear.  He  has  cut  out  only  part,  not  cancelled  the 
"whole  ballot. 

A  sheet  has  the  Democratic,  People's  and  Prohibition  ballots 
properly  erased.  Three  lines  run  from  prosecuting  attorney  in- 
clusive down  to  the  bottom  of  the  Eepublican  ticket,  others  cov- 
ering the  Tiames  of  several  offices  and  candidates  including  the 
office  of  clerk  and  name  of  Bender,  thus  erasing  them ;  but  the 
voter  having  thus  erased  Bender  and  Zeiler,  the  Republican  can- 
didate for  Superintendent,  has  written  in  the  space  below,  over 
the  erasing  lines,  the  names  of  Doll  and  Dunn  the  Democratic 
and  Prohibition  candidates  for  clerk  of  county  court  and  School 
Superintendnr-.t.  Though  these  pencil  erasing  lines  erase  the 
names  of  three  candidates  for  other  offices,  the  voter  has  again 
erased  them  with  ink.  We  think  this  shows  intent  to  vote  for 
Doll  and  Dunn. 

A  sheet  Las  all  party  headings  intact.  The  congressman  also. 
The  balance  of  People's,  Prohibition  and  Republican  ballots 
erased  by  lines.  On  the  Democratic  ballot  a  line  runs  from  the 
congressman  down,  erasing  all  names,  to  county  clerk,  skiping  it, 
and  then  resuming  and  going  on  to  bottom.  We  think  all  three 
ballots,  except  Democratic,  were  erased  and  that  the  Democratic 
was  voted  as  to  congressman  and  clerk. 

Other  specimens  of  ballots  could  be  given,  but  these  will 
suffice  to  illustrate  the  legal  principles  ruling  the  case. 

Upon  a  canvass  of  the  contested  ballots  we  find  that  Bender 
received  2,131  and  Doll  2,128  votes,  and  we  therefore  affirm  the 
judgment  of  the  circuit  court  which  declared  Bender  elected  and 
affirmed  the  judgment  of  the  canvassing  board. 

Affirmed. 
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PoFFEXBAEGEK,  PRESIDENT,  (concurring)  : 

All  the  controverted  ballots  in  this  case  were  disposed  of  un- 
der the  principles  laid  down  in  Daniel  v.  Simms,  49  W.  Va.  554. 
No  difficulty  whatever  was  experienced  in  reaching  an  unani- 
mous conclusion  as  to  every  one  of  them.  Many  ballots,  counted 
by  the  board  of  canvassers  and  the  circuit  court,  were  rejected 
here,  and  some  not  counted  by  said  board  and  probably  not 
counted  by  the  court,  were  counted  here,  and  in  every  instance 
of  counting  and  rejecting  the  court  acted  with  perfect  unanimity. 
My  purpose  in  writing  this  opinion  is,  therefore,  not  to  criti- 
cise or  dissent  from  any  conclusion  involved  in  the  decision- 
It  is  merely  to  elaborate  upon,  and  express  in  my  own  language, 
some  of  the  principles  which  governed  the  action  of  the  Court 
in  passing  upon  the  ballots. 

There  were  146  of  them,  presenting  divers  methods  of  mark- 
ing and  raising  numerous  questions.  Most  of  them,  however, 
called  for  the  application  of  the  statute  requiring  defacement  of 
all  the  ballots  on  the  sheet  except  the  one  voted,  and  the  princi- 
pal questions  raised  in  this  connection  were  what  amounts  to  a 
defacement  and  how  is  the  intention  of  the  voter  to  deface  to  be 
ascertained  and  determined  from  the  marks  found  on  the  ballot 
sheet. 

The  statute  provides  that  the  voter  shall  deface  the  ballots  not 
voted  ^'by  drawing  one  or  more  lines  with  pen  and  ink  or  indel- 
ible pencil  from  the  top  to  the  bottom  thereof,  or  across  the 
heading  thereof,  or  in  any  other  way  indicating  thai  the  sam€ 
has  not  been  voted  by  the  voter/*  Under  the  last  clause  of  the 
statute  as  quoted  above,  it  was  considered  and  held  that  a  small 
cross,  a  straight  line  up  and  down  the  ballot  of  any  length,  a 
number  of  small  crosses  at  various  places  on  the  ballot,  or  any 
other  sort  of  line  or  lines  on  the  ballot  or  in  the  heading  thereof, 
is  prim^  facie  a  defacement  of  that  ballot.  In  the  first  instance, 
then,  the  ballots  alone  are  examined,  and  if  it  is  found  that 
there  are  marks  of  some  kind  on  all  but  one  of  them,  the  voter 
is  deemed  to  have  sufficiently  manifested  his  intention  to  deface 
all  the  ballots  except  the  one  left  unmarked.  In  order  to  de- 
face a  ballot,  therefore,  it  is  not  necessary  in  all  cases  that  tiie 
line  or  lines  shall  be  across  the  heading  thereof  or  so  drawn 
to  cover  all  the  names  on  the  ballot. 
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But  this  prima  facie  intention  of  defacement  may  be  rebutted 
and  overthrown  by  something  else  appearing  on  the  sheet.  On 
some  of  the  ballot  sheets,  the  two  middle  ballots  were  wholly  de* 
faced  by  lines  drawn  from  the  top  to  the  bottom,  while  the 
Democratic  had  a  broken  line  drawn  through  it  leaving  one  or 
more  names  on  it  undefaced,  while  on  others  the  Republican  bal- 
lot was  in  the  same  condition.  In  the  absence  of  anything  ap- 
pearing on  the  sheet  to  the  contrary,  this  Democratic  ballot 
would  be  deemed  to  have  been  defaced.  But,  on  turning  to  th© 
Bepublican  ballot,  it  is  found  that  the  names  thereon  immed- 
iately opposite  the  undefaced  names  on  the  Democratic  ballot 
have  been  stricken  out  and  all  the  balance  of  the  Bepublican  bal- 
lot left  unmarked.  This  circumstance  overthrows  the  prima 
facie  defacement  of  the  Democratic  ballot  by  showing  the  intent 
of  the  votei  to  vote  for  part  of  the  candidates  on  the  Republican 
ticket  and  part  of  the  candidates  on  the  Democratic  ticket,  con- 
trary to  the  mandate  of  the  statute,  and  there  is  no  defacement 
of  either  the  Republican  or  the  Democratic  ballot.  This  is 
illustrated  by  the  ballots  found  on  page  290  of  the  record,  top 
page,  292,  302,  304,  310,  314,  336,  342,  360,' 364,  468,  390,  396, 
398,  402,  414,  416,  420  and  others. 

This  principle  is  further  illustrated  by  another  class  of  bal- 
lots, a  representative  of  which  is  found  on  page  284  of  the  rec- 
ord.    The  Democratic  ballot  is  prima  facie  destroyed  by  a 
broken  line  which  omits  to  mark  out  two  names.    The  two  mid- 
dle ballots  on  the  sheet  are  defaced  by  cross  marks  through  the 
headings  thereof.    The  two  names  on  the  Republican  ballot  im- 
mediately opposite  the  two  undefaced  names  on  the  Demo- 
cratic ballot  are  crossed  out.    If  nothing  further  appeared,  this 
ballot  would  be  rejected  for  the  reasons  above  given,  as  the 
prima  fade  defacement  of  the  Democratic  ballot  is  overthrown 
and  rebutted  by  what  appears  so  far  on  the  Republican  ballot. 
But  all  thifl  is  changed  by  something  further  apparent  on  the 
Bepublican  ballot.     The  two  undefaced  names  on  the  Demo- 
cratic ballot  are  written  under  the  two  names  defaced  on  the 
Bepublican  ballot,  which  shows  conclusively  the  intent  of  the 
voter  to  do  all  his  voting  on  the  Republican  ballot.    That  in  the 
Bepublican  ballot  which,  without  anything  further  appearing 
therein,  would  have  negatived  the  intent  to  deface  the  Demo- 
cratic ballot,  manifested  by  the  broken  line  drawn  through  it^ 
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is  overthrown  by  the  transfer  of  the  names^  and  the  prima  facts 
defacement  of  the  Democratic  ballot  remains  unaltered.  Fur- 
ther illustrations  of  this  will  be  found  on  pages,  159^  195,  213, 
251,  255,  306,  312,  320,  344,  358,  388  and  418.  A  ballot  held 
to  be  good  under  this  rule  is  found  on  page  261.  The  broken 
line  in  the  Democratic  column  left  two  names  untouched,  Dodd 
for  circuit  clerk  and  Doll  for  county  clerk.  The  Republican 
ballot  had  the  name  of  Dodd^s  opponent  stricken  out  and  Dodd's 
transferred.  Prima  fade,  the  Democratic  ballot  was  defaced, 
and  there  was  nothing  anywhere  on  the  sheet  to  the  contrary 
except  the  marking  out  of  Gerhardfs  name,  and  this  circum- 
stance which  would  have  destroved  the  ballot  was  itself  over- 
thrown  by  the  transfer  of  Dodd's  name.  Bender's  name  not 
having  been  stricken  out,  nothing  appeared  on  the  sheet  to 
indicate  that  the  remaining  unmarked  name  on  the  Democratic 
ballot  was  voted. 

As  between  Bender  and  Doll,  the  ballot  last  above  described 
falls  under  the  rule  under  which  the  ballot  found  on  page  209 
of  the  record  was  counted.  By  a  broken  line,  all  the  names  on 
the  Republican  ticket  were  defaced  except  that  of  Bender.  The 
two  middle  ballots  were  entirely  defaced.  The  Democratic  bal- 
lot was  free  from  any  mark,  except  one  indicating  the  vote  on 
the  road  law.  It  was  held  that  nothing  appeared  on  the  sheet  to 
negative  the  intent  to  deface  the  Republican  ballot,  manifested 
by  the  broken  line,  and  that  the  entire  Democratic  ticket  had 
been  voted  and  the  Republican  ticket  defaced.  "Upon  the  same 
principle,  the  ballots  found  on  pages  141  and  354  were  counted. 

A  peculiar  ballot  is  found  on  page  322.  The  Republican, 
Prohibition  and  the  Anti-Ring  ballots  are  thoroughly  defaced 
by  a  line  drawn  from  the  top  to  the  bottom  of  each.  The  Dem- 
ocratic ballot  has  all  the  names  marked  out  bv  a  broken  line 
drawn  from  top  to  bottom  except  those  of  Dodd  for  circuit  derk 
and  Doll  for  county  clerk.  This  was  rejected  by  the  board  of 
canvassers.  It  was  counted  here  for  Doll,  it  being  held  that 
there  is  a  presumption  that  the  voter  intended  to  vote  for  some- 
body and  he  had  not  violated  the  mandate  of  the  statute  by  at- 
tempting to  vote  for  persons  on  more  than  one  ballot  without 
transferring  the  names  into  a  single  column.  He  had  thor- 
oughly defaced  all  the  ballots  except  the  Democratic  ballot 
Upon  that  ballot  he  had  placed  marks  which,  in  the  absence  of 
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anything  to  the  contrary,  would  have  manifested  a  sufficient 
intent  to  deface  it.  But  this  prima  facie  defacement  is  over- 
thrown and  rebutted  by  leaving  two  names  on  it  unmarked.  The 
<?onrt  held  the  two  names  to  be  an  uiflefaced  part  of  the  ballot,  to 
be  counted  under  section  66  which  impliedly  says  a  part  of  a  bal- 
lot shall  be  counted  if  it  is  possible  to  ascertain  from  it  the  elec- 
tor's choice  of  candidates.  Every  other  ballot  was  thoroughly  de- 
faced and  part  of  this  one  left  undefaced.  It  is  a  part  of  a  bal- 
lot and  no  mandatory  provision  of  the  statute  is  violated  by 
•counting  it.  A  similar  ballot  is  found  on  page  308  where  the 
Bepublican,  Prohibition  and  Anti-Ring  ballots  are  defaced  by  a 
line  drawn  through  each  of  them  from  top  to  bottom,  and  the 
Democratic  ballot  has  a  line  drawn  from  top  to  bottom,  and  the 
and  through,  the  name  of  the  candidate  for  Prosecuting  Attor- 
ney, leaving  all  other  names  on  that  ballot  unmarked.  This 
ballot  also  was  rejected  by  the  board  of  canvassers  but  counted 
Tiere. 

A  ballot  sheet  not  counted  by  the  board  of  canvassers  or  by 
this  Court  is  one  found  on  page  382.  On  each  of  the  ballots  a 
line  begins  with  the  senatorial  ticket  and  runs  to  the  bottom, 
except  that  the  line  on  the  Democratic  ticket  is  broken  so  as  to 
leave  one  name  at  the  break  unmarked.  Prima  facte,  all  of  the 
ballots  on  this  sheet  are  defaced.  The  congressional  candidate 
on  each  of  them  is  left  unmarked  and  one  additional  candidate 
•on  the  Democratic.  There  is  no  more  reason  to  say  that  the 
voter  intended  to  vote  for  a  man  on  any  one  of  these  ballots 
than  there  is  to  say  he  intended  to  vote  for  a  man  on  either  of 
ihe  others. 

These  illustrations  are  sufficient  to  indicate  the  application 
of  the  principles  upon  which  questions  concerning  cancellation 
of  ballots  were  determined. 

The  other  class  of  questions  in  the  case  relate  to  the  intent  of 
the  voter  as  to  candidates  whose  names  appeared  upon,  or  are 
written  by  him  in,  the  column  or  ballot  he  voted.  Whatever 
may  be  said  of  the  expression  in  the  opinion  in  Morris  v.  Wertz, 
49  W.  Va.  251,  which  is  said  to  have  intimated  that  the  statu- 
tory provision  which  says  a  voter  desiring  to  vote  for  a  person 
whose  name  does  not  appear  on  the  printed  ballot  selected  by 
Tiim  shall  erase  the  nam%  of  the  person  whom  he  wishes  to  dis- 
place by  that  of  another  candidate  and  write  the  name  of  such 
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other  candidate  in  the  blank  space  below  the  name  erased,  is 
mandatory,  it  is  certainly  tyue,  as  an  examination  of  the  opinion 
in  that  case  will  show,  that  the  point  did  not  arise  in  the  case 
and  nothing  called  for  a  deq^ion  upon  it.  It  appears  in  the 
opinion  in  the  form  of  a  question.  It  is  also  true  that  it  wa9 
expressly  stated  in  Daniel  v.  Simms,  49  W.  Va.  554,  574,  that 
"If  the  voter  has  placed  the  names  of  all  persons  for  whom  he 
offers  to  vote  in  one  column,  and  has  thus  prepared  his  ballot  hi» 
vote  should  be  counted,  if  his  intention  can  be  ascertained  from 
that  ballot,  although  he  may  not  have  written  the  names  in  the 
exact  places  in  the  column  designated  by  the  statute."  Thi» 
declares  that  provision  of  the  statute  to  be  directory  and  not 
mandatory.  The  question  did  not  arise  in  that  case,  but  it  had 
arisen  in  Dunlevy  v.  County  Court,  47  W.  Va,  613,  and  had 
been  there  decided  in  the  same  way.  The  statute  does  not  pro- 
hibit the  counting  of  the  ballot  for  the  person  whose  name  is 
transferred  because  of  failure  to  write  it  in  the  space  prescribed 
therefor.  "No  provision  of  the  statute  has  been  declared  to  be 
mandatory  except  in  those  instances  in  which  it  was  declared  by 
the  legislature  that  the  ballot  should  not  be  counted  in  case  of 
failure  to  comply  with  the  statutory  requirement.  Section  BB 
does  not  say  every  ballot  from  which  the  voter's  intention  as  to 
candiates  can  be  ascertained  shall  be  counted,  but  it  contains  a 
provision  from  which  it  is  naturally  and  reasonably  to  be  in- 
ferred that  such  was  the  legislative  intention.  It  prohibits  the 
counting  of  "any  ballot,  or  part  of  a  ballot,  from  which  it  is  im- 
possible to  determine  the  elector's  choice  of  candidates.''  The 
converse  of  this,  namely,  that  any  ballot  or  part  of  a  ballot  from 
which  it  is  impossible  to  determine  such  choice,  shall  be  counted, 
must  be  true.  If  so,  the  rules  of  law  governing  inquiries  as  ta 
the  intent  of  the  voter,  except  so  far  as  controlled  by  the  statute, 
must  govern  in  determining  from  the  ballots  selected  and  voted, 
the  persons  for  whom  the  elector  voted,  and,  in  passing  upon  the 
ballots  to  which  names  have  been  transferred,  these  rules,  in  so 
far  as  they  are  unchanged  by  the  statute,  have  been  applied. 

Dext^  Judge:  {concurring) : 

I  concur  in  the  result  of  this  case  forihe  reason  that  accorJ- 
ing  to  the  rules  and  principles  of  Dunlevy  v.  CourUy  Court,  47 
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W.  Va.  513,  the  Republican  candidate,  J.  L.  Bender,  had  a  ma- 
jority over  his  Democratic  opponent,  Frank  W.  Doll,  of  not 
less  than  fourteen.  The  result  of  this  decision  gives  the  Repub- 
lican candidate  a  majority  of  three. 

If  the  question  asked  in  Morris  v.  Wertz,  49  W.  Va.  260,  to- 
"wit :  "Under  these  authorities  I  think  I  may  ask  whether  the 
plain  requirement  of  our  statute  that  the  voter  shall  select  one 
ballot  only,  is  not  mandatory;  and  whether  that  provision  that 
he  shall  place  a  substitute  candidate's  name  in  a  particular 
blank  space  under  the  erased  name,  is  not  also  mandatory?^' 
had  been  v/hollv  answered  in  the  affirmative,  the  latter  clause 
relating  to  the  blank  space  would  have  caused  the  rejection  of 
eleven  more  ballots,  eight  of  which  were  for  Bender  and  three 
for  Doll,  would  have  changed  the  result  reached  and  elected 
Doll  by  two  majority. 

Such  a  folding  in  my  opinion,  as  givn  in  Dunlevy  v.  County 
Court,  is  rot  justified  by  the  statute  and  would  have  been  a 
positive  breech  of  moral  law.  I  am  aware  that  there  are  some 
people  who  at  least  profess  to  believe  that  elections,  being  hu- 
man institutions,  are  governed  solely  by  human  inclinations,  and 
are  not  subject  to  the  supervision  or  control  of  that  moral  code 
of  ethics  promulgated  by  God  through  the  greatest  of  all  human 
law-givers,  from  Sinai's  hoary  summit.  This,  however,  is  a 
great  and  grievous  error,  for  the  eighth  commandment  "Thou 
fihalt  not  steal,'^  forbids  not  only  larceny  as  defined  in  the  crim- 
inal code,  but  also  the  unjust  deprivation  of  every  person's  civil, 
religious,  political  and  personal  rights  of  life,  liberty,  reputation 
and  property  even  though  done  under  the  sanction  of  legal 
procedure. 

While  the  tenth  commandment,  "Thou  shalt  not  covet,'*  re- 
bukes even  the  desire  to  do  such  things.  The  selfish  disregard 
of  these  plain  inhibitions  of  both  revealed  and  natural  law,  sup- 
ported by  the  dictates  of  a  pure  conscience,  brings  on  political 
corruption,  poisons  the  very  fountain  head  of  civil  authority,  the 
ballot  box,  and  ends  in  disrespect  to  all  law,  followed  by  law- 
lessness, fraud,  rapine,  murder  and  lynching,  by  rope,  fire  and 
torture. 

A  broken  moral  law  by  whoever  done,  however  done,  and 
wherever  done,  is  certain  to  bring  its  retribution  which  may 
fall  on  the  head  of  the  innocent  and  pure,  but  for  which  the  ag- 
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gressor  must  some  day,  somewhere  and  somehow,  make  full 
restitution.  This  is  a  lesson  which  men  are  slow  to  learn  and 
unwilling  to  receive,  although  the  history  of  the  past  is  but  a 
record  of  one-half  of  its  profound  truth,  while  the  other  half 
awaits  the  revelations  of  eternity. 

With  mv  unshaken  and  fixed  belief  in  the  moral  law,  the  su- 
preme  rule  of  Almighty  God,  the  final  triumph  of  perfect  right- 
eousness and  the  sure  punishment  of  all  iniquity,  I  could  not  do 
otherwise  than  concur  in  sustaining  the  -expressed  will  of  the 
people,  bound  as  I  am  by  the  oath  of  office  under  which  I  hold 
my  commission.  A  cross  and  a  crown  of  thorns  are  for  more  lo 
be  preferred  than  success  achieved  through  the  broken  laws  of 
God. 

While  I  concur  in  the  result,  I  cannot  vield  assent  to  the  man- 
datory  character  of  the  statute  relating  to  the  choice  of  the  vot- 
ing column,  except  that  when  more  than  one  of  the  ballots 
have  nothing  on  them  to  indicate  which  one  of  them  was  not 
voted,  and  which  was,  then  neither  of  them  should  be  counted 
for  the  reason  that  the  choice  of  the  voter  as  to  anv  office,  is  non- 
ascertainable. 

The  present  opinion  saps  the  foundation  from  under  such 
holding  and  leaves  it  suspended  on  the  mere  dictum  of  the  court 
.  Its  continuance  in  operation  can  liave  but  one  effect  alone^ 
and  that  is  it  may  compel  the  election  oificers  to  sometimes  de- 
feat the  will  of  the  people  by  rejecting  ballots  on  which  voters 
have  plainly  made  their  intention  appear.  It  accomplished  no 
purpose  in  this  case,  except  it  caused  the  rejection  of  thirty- 
eight  ballots  with  the  intention  of  the  voter  so  plainly  written  on 
the  face  thereof  that  no  one  could  be  deceived  therebv.  Twentv- 
three  of  these  ballots  were  for  Bender  and  fifteen  thereof  for 
Doll,  makiiig  a  net  loss  of  eight  to  Bender.  If  Bender  had  lost 
four  more  or  Doll  four  less,  or  Bender  two  more  and  Doll  two 
less  the  result  of  the  election  would  have  been  changed. 


I 
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CHARLESTON. 

MuNsox  V.  Gebman  Insurance  Company. 

Submitted  January  26,  1904— Decided  March  22,  1904. 

1.  Pleadi]!7gs — Bill — Evidence — Discovery, 

It  is  necessary  that  a  mixed  bill  for  discovery  and  relief 
show  that  the  plaintiff  has  a  good  case  for  recovery  or  defense. 
In  order  to  obtain  discovery,  (p.  425). 

2.  Notice  of  Loss  by  Mati. 

Notice  of  loss  may  be  given  to  an  insurance  company  through 
the  mail  at  the  risk  of  the  insured.  Deposit  of  it  in  the  m&il 
is  prima  facie,  but  not  conclusive,  evidence  of  its  reception 
by  such  company,  (p.  425). 

3.  Insuraxce  Co. — Proof  of  Loss — Notice. 

If  the  furnishing  of  proof  of  lass  is  made  by  an  insurance 
policy  a  condition  precedent  to  action  upon  it»  performance 
or  waiver  of  it  must  be  shown  before  recovery  can  be  had. 
buch  is  the  case  where  the  policy  provides  that  no  action, 
shall  be  'jrorght  until  its  conditions  are  complied  with  and  it 
requires  such  proof  of  loss.  (p.  426). 

4.  Bill  of  Disco\'ery — Corporation — Officer. 

A  bill  cannot  be  maintained  against  a  corporation  for  dis- 
covery without  making  a  proper  officer  of  it  a  party,  (p.  427). 

5.  Fire  Iz^subance — Proof  of  Loss. 

If  a  fire  insurance  policy  provide  that  proof  of  loss  shall  be 
furnished  v/ithin  a  given  lime,  and  that  no  action  shall  be 
brought  upon  it  until  such  proof  is  furnished,  and  provide  for 
its  forfeiture  for  certain  causes,  but  not  for  failure  to  furnish 
such  proof  of  loss,  failure  to  furnish  such  proof  of  loss  within 
the  given  time  does  not  wholly  destroy  all  right  of  recovery, 
but  only  delays  right  of  action;  but  action  upon  it  cannot  be 
brought  until  such  proof  is  furnished,  (p.  427). 

€•      Fire  Insurance — Proof  of  Loss — Notice. 

Loss  of  a  policy  of  fire  insurance  will  not  excuse  compliance 
with  the  imperative  requirements  of  the  policy  as  to  notice 
and  proof  of  loss.  (p.  428). 

Appeal  from  Circuit  Court,  Eandolph  County. 

Action  by  J.  W.  Munson  against  the  German-American  Fire 
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Insurance  Company.    Decree  for  plaintiff,  and  defendant  ap- 
peals. 

Reversed. 

C.  W.  Dailey,  for  appellant. 
W.  B.  Maxwkll^  for  appellee. 

Brannon,  Judge: 

J.  W.  Munson  filed  a  bill  in  equity  in  the  circuit  court  of 
"Eandolph  county  against  German-American  Insurance  Com- 
pany of  Xew  York,  stating  that  the  company  had  issued  to  him 
a  policy  of  insurance  for  $1,000  upon  his  dwelling  house;  that 
the  house  vas  destroyed  by  fire,  and  that  the  policy  was  destroy- 
er! with  it;  that  as  scon  as  practicable  after  the  fire  he  had  in- 
formed the  agent  through  whom  he  obtained  the  policy,  of  flie 
destruction  of  the  house,  he  not  knowing  the  company's  address^ 
and  the  agent  informed  him  that  he  was  no  longer  agent  for  the 
company,  but  gave  him  the  address;  that  the  plaintiff  then 
wrote  the  company  a  letter  informing  it  of  the  fire,  but  receiving 
no  reply,  he  placed  the  matter  in  the  hands  of  an  attorney,  who 
wrote  the  company  of  the  loss  of  the  house  and  policy,  and  that 
the  plaintiff  did  not  know  the  demands  of  the  policy  as  to  what 
he  should  do,  and  asking  what  the  company  required  of  him  in 
the  way  of  proof  of  loss ;  that  the  company  answered  that  this 
letter  was  the  first  information  it  had  of  the  fire,  and  that  the 
matter  had  been  referred  to  its  Baltimore  agent ;  that  the  plain- 
tiff asked  this  agent  what  was  required  of  the  plaintiff 
to  secure  a  settlement  of  the  claim,  but  both  had  failed  to 
give  him  information.*  The  bill  states  that  the  plaintiff  is  en- 
titled to  recover  the  full  amount  of  the  policy;  that  he  be- 
lieved that  it  was  provided  in  the  policy  that  before  he  had  right 
to  recover  it  was  necessary  for  him  to  furnish  some  sort  of  proof 
of  loss,  but  that  he  did  not  remember  the  provisions  of  the  pol- 
icy or  what  proof  of  loss  was  required;  that  he  had  so  informed 
the  company.  The  bill  avers  that  the  plaintiff  had  full  proof  to 
meet  any  requirement  of  the  policy ;  that  the  company  had  an 
exact  copy  of  the  policy,  and  knew  of  its  requirements.  The 
bill  asked  ihat  the  company  be  required  to  make  discovery  as  to 
requirements  of  the  policy  in  order  for  the  collection  of  the  in- 
surance money;  that  upon  such  discovery  the  plaintiff  be  allow- 
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•ed  to  furnish  proof  of  his  demand  and  that  the  amount  of  the 
insurance  le  decreed  to  him.  A  decree  was  entered  requiring 
the  company  to  make  such  discovery,  and  afterwards  a  decree 
was  rendered  compelling  the  company  to  pay  the  full  amount 
-of  the  policy,  and  the  company  has  appealed. 

The  first  question  arises  upon  a  demurrer  to  the  bill.  The 
-court  overruled  the  demurrer.  Counsel  for  the  company  sug- 
gests that  it  is  indispensable  that  to  call  for  discovery  the  bill 
show  a  good  case,  a  right  of  recovery,  and  that  this  bill  does 
not  show  a  god  case,  because  it  shows  that  the  plaintiff  knew 
that  he  had  to  do  certain  things  as  conditions  precedent  to  re- 
-covery,  namely,  to  give  the  company  notice  of  loss,  and  to  fur- 
nish statement  of  the  loss.  It  is  plainly  necessary  that  a  bill 
show  a  recoverable  case  to  call  for  discovery.  It  must  state  "a 
-case  which  will  constitute  a  just  ground  for  a  suit  or  defense  and 
its  nature,  *  *  such  a  case  as  will  enable  the  plaintiff  to 
recover  in  the  action.^*  Hogg's  Eq.  Proced.  section  163;  6 
Ency.  PI.  &  Prac.  740;  Story  Eq.  PI.  section  319.  This  puts 
the  question  whether  the  bill  does  present  a  case  for  recovery. 
It  is  said  that  the  bill  admits,  as  it  does,  that  Munson  knew 
very  well  that  he  was  called  upon  to  give  the  company  notice  of 
the  fire  and  also  proof  of  the  loss  and  its  character  and  amount, 
and  that  the  bill  fails  to  state  that  he  did  so.  The  bill  says 
that  after  writing  to  the  local  agent  Munson  wrote  to  the  com- 
pany of  tlio  fire  at  once.    Prima  facie  this  was  sufficient  notice, 

•as  a  letter  deposited  in  the  mail  properly  addressed  is  presumed 
to  reach  the  person  addresed.  Galloway  v.  Standard  Co,  45  W. 
Va.  237;  1  Joyce  on  Ins.  sections  62,  3300.  Thus  so  far  as 
concerns  notice  of  loss  the  bill  is  sufficient.  Besides,  the  policy 
is  not  stated  in  the  bill  as  to  its  provisions,  and  we  cannot  say 
what  were  its  provisions.  We  do  not  know  whether  the  failure 
to  give  notice  of  the  fire  was  required  within  a  particular  time 

•  or  whether  it  forfeited  the  contract.  True,  the  bill  says  that  it 
was  necessary  to  recovery.    This  may  be  said  to  make  it  a  pre- 

>  cedent  condition ;  but  we  do  not  know  whether  the  failure  to  give 
notice  of  fire  within  a  given  time  forfeited  the  policy.  There- 
fore, as  before  suit  notice  of  the  fire  was  given,  we  cannot  say 

that  the  demurrer  was  good  so  far  as  it  concerns  failure  to  give 

jiotice  of  loss  in  due  time,  because  notice  appears  to  have  been 
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given,  and  also  because  we  do  not  see  that  its  delay  forfeited  the 
policy. 

But  how  as  to  proof  of  loss?  The  bill  makes  no  pretense 
that  it  was  given  or  attempted  to  be  given.  This  makes  the  biU 
bad,  because  it  admits  that  a  duty  to  furnish  proof  of  loss  rested 
on  Munson,  and  the  law  is  settled  that  such  proof  is  indespens- 
able  to  a  snit  for  recovery.  If  a  pure  bill  of  discovery  could  te 
maintained  upon  a  bill  not  averring  that  proof  of  loss  had  been 
furnished,  still  a  bill  for  discoverv  and  relief  cannot  be  sustain- 
ed  without  such  averment.  '^If  the  furnishing  of  proofs  of  low 
is  a  condition  precedent  to  the  bringing  of  action,  performance 
or  waiver  of  it  must  be  shown.*'  Kerr  on  Ins.  767.  This  bill 
is  one  of  diecovery  and  relief,  not  a  pure  bill  of  discovery.  There- 
is  jurisdiction  in  equity  regardless  of  discovery^  since  the  bill 
states  the  loss  of  the  policy ;  but  there  can  be  no  relief  upon  a  bill 
not  stating  that  proof  of  loss  was  furnished  or  waived.  It  was 
error  to  overrule  the  demurrer  and  compel  a  discovery  as  no 
proof  of  loss  had  been  given  before  the  suit.  Proof  of  loss  after- 
wards would  not  avail  for  this  suit.  The  bill  is  defective  in  an- 
other respect.  When  discovery  from  a  corporation  is  asked  it 
is  indispensable  to  make  some  proper  officer  of  it  a  defendant, 
as  a  corporation  cannot  answer  under  oath,  and  therefore  the 
practice  is  to  make  such  officer  a  party.  Teter  v.  W.  Va,  Cent 
&  Pa.  R,  R.  Co,,  35  W.  Va.  433;  Roanoke  Street  R.  Co.  v. 
Kiel's,  32  S.  E  295.  In  the  latter  case  the  Virginia  court 
said :  "A  bill  cannot  be  maintained  against  a  corporation  alone, 
as  one  for  discovery,  it  being  unable  to  answer  under  oath." 

The  company  in  response  to  the  command  for  discovery, 
produced  a  copy  of  this  policy.  It  provider  that  "If  fire  occur, 
the  insured  shall  give  immediate  notice  of  any  loss  thereby 
in  writing  to  this  company  *  *  *  and  within  sixty  davs 
after  the  fire,  unless  such  time  is  extended  in  writing  by  this 
company,  shall  render  a  statement  to  this  company,  signed 
and  sworn  to  by  said  insured  stating"  (giving  the  details  of  the 
proof  of  loss).  The  policy  contained  this  provision:  "Xo  suit 
or  .iction  0:1  this  policy  shall  be  sustainable  in  any  court  of  lav 
or  equity  until  after  full  compliance  by  the  insured  with  all 
the  forogoing  requirements,  nor  unless  commenced  within 
twelve  months  after  the  fire.'*  It  contained  no  clause  of  for- 
feiture for  failure  to  comply  with  this  provision,  that  is,  as  to 
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notice  of  loss  and  proof  of  loss.  It  does  contain  provisions 
forfeiting  the  policy  for  keeping  certain  inflammable  articlesr 
in  the  house  and  other  causes,  but  does  not  forfeit  for  failure 
to  give  notice  and  proof  of  loss.  As  stated  above  the  bill  states 
that  prompt  notice  by  letter  was  given  of  the  fire,  which  is 
prima  facie  evidence  of  its  reception  by  the  company;  but 
it  is  only  prima  facie  evidence.  The  officers  of  the  company 
svear  that  this  letter  did  not  reach  the  company. 
This  repels  the  claim  of  early  notice  to  the  company 
Joyce  on  Ins.  section  3300.  The  earliest  notice  to  the  company 
waa  3rd  January,  1902.  The  fire  was  20th  October,  1901. 
Xone  of  tho  authorities  hold  that  this  notice  would  comply  with 
the  provision  of  the  policy  demanding  immediate  notice  of  loss. 
Joyce  on  Ins.  section  3291;  May  on  Ins.  section  462;  Elliott 
on  Ins.  ser^tion  304;  Kerr  on  Ins.  p.  482.  It  would  seem 
Tery  reasonable  that  such  a  provision  ought  to  be  complied  with 
within  a  reasonable  time.  How  can  a  distant  company  with- 
out such  notice  know  of  the  fire  and  take  steps  while  the  mat- 
ter is  fresh  to  investigate  the  facts  for  its  own  protection  ?  But 
the  policy  does  not  forfeit  for  this  cause,  though  it  is  particular 
to  do  so  for  other  causes.  "If  no  forfeiture  is  provided  for  in 
case  of  failure  to  furnish  the  proofs,  forfeitures  being  stipu- 
lated in  case  of  brcf»ch  of  other  requirements,  or  furnishing  the 
proofs  in  the  specified  time  is  not  made  a  condition  precedent 
to  recovery^  the  great  majority  of  recent  decisions  hold  the 
eflfect  of  failure  to  furnish  them  is  merely  a  postponmenc  of  the 
time  of  payment  to  the  specified  time  after  they  are  furnished.^' 
13  Am.  &  Eng.  Ency.  L.  (2  ed.)  329;  Rheims  v.  Standard  Fire 
Ins.  Co.,  39  W.  Va.  672.  Elliott  on  Ins.  section  307  says: 
"Where  no  forfeiture  is  provided  by  the  contract,  and  the  ser- 
vice of  the  proof  of  loss  is  not  made  a  condition  precedent  to  the 
liability  of  the  company,  the  effect  of  such  failure  is  simply  to 
postpone  tlie  day  of  payment.  No  liability  attaches  to  the  com- 
pany, however,  until  such  proofs  are  furnished;  but,  unless 
othen»'ise  provided,  expressly  or  by  fair  implication,  it  is  not 
important  that  proofs  be  not  in  fact  served  within  the  time 
stated  in  the  policy/^  It  is  there  stated  that  it  is  only  when  the 
policy  forfeits  the  right  that  the  liability  ends.  Kerr  on  Ins.  450 
lays  down  the  same  law.  But  without  regard  to  absolute  for- 
feiture of  the  policy,  it  still  can  be  said  under  all  the  authori- 
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ties  that  wiiere  a  policy  calls  for  proof  of  loss  before  suit  no 
€uit  can  h3  maintained  upon  it  without  such  proof.  This  u 
€howTi  by  authoritiei*  above  given  and  by  our  own  cases.  Pen- 
insular  L.  T.  Co,  v.  Franklin  Ins,  Co,  35  W.  Va.  666;  Flm- 
4Jigan  r.  Phoenix  Ins,  Co.,  42  Id,  426;  Adkins  v.  Globe  Ins. 
Co.  45  Id,  284.  It  is  said  that  the  Rheims  case  does  not  hold 
ihat  proof  of  loss  is  a  condition  precedent  to  suit,  and  that  it 
differs  from  the  three  cases  above  mentioned.  I  do  not  think 
«o.  That  case  turned  more  on  a  waiver.  The  Eheims  case  holds 
that  where  proof  of  loss  is  to  be  made  within  a  fixed  time,  but 
the  policy  does  not  forfeit  for  failure  therein,  failure  to  make 
proof  of  loss  within  the  time  does  not  forfeit  the  policy,  but 
postpones  action  until  proof  is  made.  There  was  proof  in  thit 
-case,  but  not  within  the  time.  It  does  not  hold  that  suit  on 
be  brought  without  such  proof.  The  Peninsular  case  does  not 
assert  a  forfeiture,  but  declares,  with  the  Rheims  case,  that  proof 
before  suit  is  necessar3^  The  Flanagan  and  Adkins  cases  saj 
nothing  as  to  forfeiture,  but  assert  the  prerequisite  of  proof 
before  suit.  All  the  cases  are  consistent  with  two  propositions: 
One,  that  where  proof  is  required  by  the  policy  within  a  fixed 
iime,  but  no  forfeiture  is  declared,  mere  failure  to  furnish 
proof  within  the  time  does  not  destroy  all  right  of  recoveiT; 
ihe  other,  that  such  proof  must  precede  action.  The  failure 
of  the  plaintiff  in  this  case  to  furnish  proof  of  loss  cannot  be 
-excused  by  the  loss  of  the  policy,  even  if  Munson  was  unable  to 
remember  its  provisions.  Persons  making  an  imperative  contract 
•cannot  plead  of  failure  of  memory  of  its  contents.  They  are 
bound  to  remember.  One  cannot  place  upon  the  other  damage 
from  the  former's  loss  of  memory ;  he  cannot  make  him  cany 
the  burden  of  an  accident  which  is  onlv  the  misfortune  of  the 
one,  not  the  fault  of  the  other.  This  policy  makes  no  snch 
•exception.  Only  the  act  of  God  can  intervene  and  release  the 
letter  of  the  contract.  Jovce  on  Ins.  section  3280;  Mav  <ffl 
Ins.  section  465 ;  Kerr  on  Ins.  p.  470. 

For  these  reasons  we  reverse  the  decree  and  dismiss  the  bill 

Eeversed, 
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CHARLESTON. 

Andebson  v.  Davis  &  Ould.  55      429! 

Submitted  March  1,  1904— Decided  March  22,  1904. 

1.  Payment — Evidence, 

Casual  admissions  alone,  although  In  writing,  are  insuffi- 
cient to  show  payment  of  an  acknowledged  debt,  when  pajrment 
Is  denied  and  the  debtor,  being  called  upon  to  prove  it.  fails 
to  testify  or  introduce  other  evidence,  (p.  433). 

2.  Receipt — Impeacnment. 

A  receipt  purporting  to  be  in  full  of  rent  of  real  estate  to 
a  specified  date,  or  other  account,  is  only  prima  facie  proof 
of  settlement  and  may  be  overcome  by  contradictory  evidence, 
fund  no  rule  of  universal  application  as  to  the  nature  and  suf- 
ficiency of  such  evidence  can  be  formulated,  (p.  434). 

S.      Married  Woman —  LiaHlity— Family  Buppliea. 

The  husband  being  the  head  of  the  family  and  under  a  legal 
duty  to  support  it,  the  separate  estate  of  the  wife  is  not  liable 
for  an  account  for  family  necessaries  supplied  by  a  merchant, 
when  it  is  not  shown  that  she  has  agreed  to  pay  for  them  or 
estopped  herself  from  denying  liability  thereof,  (p.  435). 

I 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  J.  M.  Anderson,  trustee,  against  Davis  and  Ould 
and  others.  From  the  decree,  plaintiff  and  defendant  Huff., 
Andrews  and  Thomas  Company  appeal. 

Affirmed. 

B.  C.  &  B.  McClauqherty^  Andebson  &  Easley,  and 
Hbnson  &  Mason,  for  appellants. 

W.  Walteb  McClaugherty,  for  appellees. 

Poffenbarger,  President: 

Two  appeals  from  the  same  decree  of  the  circuit  court  of 
Mercer  County  have  been  taken  in  the  chancery  cause  of  J.  M. 
Anderson,  trustee,  v.  Davis  and  Ould  et  als,  one  by  the  plaintiff, 
Anderson,  trustee,  and  the  other  by  Huff,  Andrews  &  Thomas 
Company,  both  of  which  present  the  same  question  on  the 
merits  of  the  case.    On  the  7th  day  of  May,  1900,  Davis  and 
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Ould,  partners,  doing  a  mercantile  business,  in  the  city  of  Blue- 
field,  made  a  general  assignment  for  the  benefit  of  their  credi- 
tors by  conveying  all  their  property  to  J.  M  Anderson,  trustee. 
Later,  the  trustee  brought  this  suit  to  convene  all  the  creditors 
And  determine  the  amounts  and  priorities,  if  any,  of  the  debts 
due  from  the  firm,  making  Mary  0.  Lusk  a  defendant  along 
with  numerous  other  creditors.  She  answered  the  bill  setting 
up  claims  for  rent  of  the  room  in  which  the  firm  carried  on 
its  business,  amounting,  in  the  aggregate,  to  $768.50.  Of  this 
«um,  $240.00  was  charged  as  the  rent  from  May  15,  1896,  to 
May  14,  1897,  inclusive,  and  the  residue  of  $528.50  as  the  rent 
from  May  14,  1897,  until  May  8,  1900.  In  addition  to  this, 
she  claimed  $22.50  as  rent  due  from  the  trustee  for  the  use 
of  the  room  from  May  8,  1900,  until  June  21,  1900.  She  aver- 
red that  of  the  amount  so  due  to  her,  she  had  assigned  about 
■$80.00  to  W.  Walter  McClaugherty,  out  of  which  he  was  to  pay 
^  judgment  in  favor  of  E.  Levering  ft  Company  for  $63.40, 
with  interest  and  cost  thereon,  a  judgment  in  favor  of  the 
American  Thread  Company  for  $20.34,  with  interest  and  cost, 
whatever  individual  amount  or  claim  he  might  have  against 
her,  and  the  balance,  if  any,  to  her  or  her  order.  There  was  a 
reference  to  a  commissioner  who  refused  to  allow  Mrs.  Losk 
-anything,  but,  on  exception  to  his  report,  the  court  disapproved 
his  action  in  respect  to  said  claim,  sustained  the  exception 
and  allowed  her  the  sum  of  $550.00,  and  adjudged  that,  $196.20, 
part  of  said  sum  of  $550.00,  being  one  years  rent  of  said  room, 
was  the  first  lien  on  the  assets  of  the  firm.  From  so  much  of 
tlie  decree  as  allowj^  this  sum  to  Mrs.  Lusk,  and  gives  her  the  lien 
aforesaid,  the  trustee  and  Huff,  Andrews  and  Thomas  Com- 
pany have  appealed.  Huff,  Andrews  &  Thomas  Company  show 
that  their  claim  was  $1,145.56,  on  which  they  would  have  re- 
ceived a  dividend  of  50^/^  per  cent,  equal  to  $578.50,  but  for  the 
allowance  aforesaid  to  Mrs.  Lusk,  in  consequence  of  which  their 
dividend  was  reduced  to  41  55-100  per  cent,  yielding  them  only 
$476.00.  Claiming  a  loss  of  $102.50  to  them  by  reason  of  said 
allowance,  they  appeal. 

A  dismissal  of  the  appeal  of  Anderson,  trustee,  is  urged  upon 
the  ground  that  he  has  not  sufficient  interest  in  the  controversy 
between  the  creditors  to  enable  him  to  sustain  an  appeal.  The 
suggestion  in  this  connection  is  that,  by  resisting  the  allowanot 
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of  a  claim  of  a  creditor^  under  the  circumstances  of  the  case^ 
the  debtors  being  insolvent^  he  intermeddles^  without  warrant 
or  authority,  in  the  controversy  between  creditors.  This  is  a 
misapprehension  of  the  duties  and  office  of  a  trustee  in  such 
case.  In  the  application  of  the  assets  conveyed  to  him,  he  is 
not  only  responsible  to  the  creditors,  but  also  represents  the 
debtor,  having  full  authority  to  sue  for  and  collect  such  claims 
as  constitute  part  of  the  assets,  and  to  resist  the  payment  of 
unjust  or  illegal  demands  asserted  against  them.  His  status  is 
strikingly  analogous  to  that  of  an  administrator  or  an  executor. 
In  respect  to  such  assets,  he  is  the  only  person  who  can  sue  or 
be  sued  at  law.  While  the  claims  of  creditors  conflict  with  one  an- 
other, each  prosecutes  his  action  or  claim  directly  against  the 
trustee  or  the  funds  and  property  in  his  hands,  and  only  incident- 
ally against  the  demands  of  other  creditors.  The  creditor  unites 
with  the  trustee  in  the  defense  of  the  assets  against  other  de- 
mands. It  is  well  settled  that  an  executor  may  prosecute  an 
appeal.  Waid  v.  Brown,  53  W.  Va.  227 ;  Shirley  v.  Eealds,  34 
N.  H.  207;  Smith  v.  Sherman,  4  Cush.  (Mass.)  411;  Bdlon's 
Estate,  63  Vt.  60;  Fairfax  v.  Fairfax,  7  Grat.  736.  Executors, 
administrators  and  trustees  in  deeds  of  trust  executed  for  the 
benefit  of  creditors  hold  the  legal  title  to  the  estate  in  their 
hands  and,  at  law,  are  the  only  persons  who  can  sue  and  be  sued 
in  respect  thereto.  As  the  trustee  is  the  only  person  who  can 
be  sued,  he  is  a  proper  person  to  defend,  and  his  resort  to  an 
appellate  court  is  but  a  continuation  of  the  defense  made  in  the 
lower  court.  Though,  in  equity,  those  who  hold  the  beneficial 
interest  must  be  made  parties,  the  legal  title  of  the  fiduciary  is 
nevertheless  respected.  He  therefore  clearly  has  the  right  to 
appeal,  and  in  doing  so  represents  the  estate  for  the  benefit 
of  all  who  are  interested  in  it.  Saunders  v.  Waggoner,  82 
Va.  316.  It  is  not  intended  here  to  intimate  that  the  trustee 
represents  his  assignee  personally.  A  decree  or  judgment 
against  the  tiustee  only  would  bind  only  the  fund  or  property 
in  his  bands. 

Said  sum  of  $240.00  arose  under  a  written  contract  of  rental 
for  one  year  as  aforesaid.  On  the  first  day  of  June,  1897,  an- 
other contract  in  writing  was  made  for  one  year  at  $15.00  per 
month  and  after  the  expiration  of  said  year  the  lessees  held  over 
tintil  the  date  of  the  assignment.    The  amount  of  rent  claimed  to 
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have  accrued  to  Mrs.  Liisk  is  not  controverted,  bnt  it  is  insisted 
that,  by  reason  of  payments  and  credits  given  on  a  store  account^ 
nothing  remaiDS  due  her.  In  her  answer  and  deposition  she 
fails  to  state  the  exact  amount  due,  giving  as  a  reason  for  her 
failure  her  ignorance  of  the  exact  state  of  the  account  The 
management  of  the  business  was  entrusted  to  her  husband,  W. 
I.  Lusk,  who  insists  in  his  deposition  that  there  is  a  considerable 
balance  due  his  wife,  but  that  he  does  not  know  the  amomit 
Nor  does  the  trustee  prove  by  his  assignors  or  any  witness  the 
amount  paid  on  account  of  the  rent.  On  that  subject,  they  do 
not  testify.  Xeither  Davis  nor  Ould  testified  at  all.  The  con- 
tract of  June  1,  1897,  provided  for  the  payment  of  part  of  the 
rent  thereunder  upon  a  note  held  by  the  lessees  and  the  bal- 
ance to  W.  C.  Pollock,  local  agent  of  the  Holston  National 
Building  &  Loan  Association.  Whether  anything  was  paid  on 
the  note  does  not  appear.  Pollock  files  a  statement  showing 
that  he  received  from  Mrs.  Lusk  for  the  building  association  in 
the  years,  1897,  1898,  and  1899,  $287.72.  A  receipt  for  $60.00 
is  produced  and  an  order  payable  to  a  third  party  for  $20.00  is 
mentioned,  but  whether  it  was  paid  out  of  the  rent  is  uncer- 
tain as  W.  I.  Lusk  testifies  that  he  paid  something  on  it,  and 
the  balance  is  not  shown  to  have  been  paid. 

The  appellant  relies,  however,  upon  certain  facts  in  the  na- 
ture of  admissions,  tending  to  show  that  there  was  only  abont 
$80.00  due  and  unpaid  on  account  of  the  rent  at  the  date  of  the 
assignment.  One  of  these  is  the  receipt  for  $60.00  above  men- 
tioned which  reads  as  follows:  'TEleceived  of  Davis  &;  Onld 
$60.00,  sixty  dollars,  in  full  for  rent  to  May  1,  1899.  Mary  0. 
Lusk,  per  W.  I.  Lusk."  Said  W.  I.  Lusk  says  the  words,  *^ 
full  for  rent  to  May  1,  '99,"  were  added  to  the  receipt  after  he 
signed  it  as  agent  for  his  wife,  and  later  he  testified  that  only 
the  words  *'in  full"  were  so  inserted.  He  testifies  also  that  he 
had  given  several  receipts,  but  does  not  remember  how  many 
and  has  nothing  to  show  how  much  was  paid  to  him  on  account 
of  rent.  A  circumstance  relied  upon  as  tending  to  prove  that 
Mrs.  Lusk  only  claimed  about  $80.00  after  the  assignment  is 
that  she  sued  out  a  distress  warrant  for  about  that  amount 
Another  is  that  she  executed  to  W.  Walter  McGlaugherty  on  the 
20th  day  of  September,  1900,  the  assignment  for  about  $80.00 
hereinbefore  described,  purporting  to  be  an  assignment  of  all  tiie 
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rent  due  and  owing  to  her  by  the  trustee,  including  everything 
up  to  and  including  May  7,  1900,  the  date  of  the  assignment. 
Another  is  that  on  a  day  which  does  not  seem  to  be  fixed  by  the 
evidence,  W.  I.  Lusk  made  an  alleged  settlement,  as  agent  of 
his  wife,  with  Davis  and  the  trustee,  in  which,  among  other 
items  credited  on  the  account  for  merchandise,  is  the  sum  of 
$80.00  as  rent  up  to  May  8,  1900,  leaving  a  balance  due  Davis 
and  Ould  on  the  store  account  of  $236.87.  But  Lusk  says  he  he 
has  no  recollection  of  having  made  such  statement,  or  signing 
the  memorondum  at  the  foot  of  the  account.  He  says  Davis, 
after  having  taken  several  drinks  with  him,  took  him  to  the 
office  of  the  trustee  where  the  credits  were  made,  but  he  was  so 
much  intoxicated  that  he  does  not  remember  what  transpired 
after  he  went  to  the  office.  Anderson,  the  trustee,  testifies  that 
he  procured  the  meeting  of  Lusk  and  Davis  at  his  office,  and 
Bays  that  if  Lusk  was  drunk,  he  did  not  observe  it,  and  that, 
though  he  may  have  been  drinking  some,  he  was  not  so  drunk 
he  did  not  know  what  he  was  doing. 

Are  these  circumstances  sufficient  to  bar  recovery?  The 
amount  of  rent  which  accrued  to  Mrs.  Lusk  is  undisputed. 
Davis  &  Ould  owe  her  the  amount  she  claims  if  they  have  not 
paid  it  in  some  way.  The  burden  was  upon  them  to  show 
payment.  They  were  virtually  called  upon  to  do  so  in  the  ac- 
coxmt  filed  by  Mrs.  Lusk  with  her  disposition  April  30,  1902, 
prior  to  the  making  of  the  final  report  of  ihe  commissioner,  in 
which  she  said  her  account  was  subject  to  any  proper  credits 
tor  money  paid  her  by  Davis  &  Ould  to  S.  P.  Gary,  Pollock^ 
and  to  themselves  on  a  note  held  by  them  against  her,  amount- 
ing to  about  $40.00.  In  it,  she  further  said  the  amount  was 
unknown  to  her  but  was  left  open  for  proof  to  be  furnished  by 
Davis  &  Ould  At  mopt,  the  facts  and  circumstances  relied  upon 
constitute  evidence  in  the  nature  of  admissions.  They  do  not 
show  payments.  They  are  not  conclusive  by  any  means, 
although  written.  The  assignment  is  not  a  written  agreement 
between  Mrs.  Lusk  and  Davis  &  Ould;  it  is  a  paper  given  to  a 
third  party,  and  is  in  no  sense  a  contract  between  Mrs.  Lusk 
and  Davis  &  Ould.  She  may  have  been  laboring  under  some 
false  impression  or  defect  of  recollection  at  the  time  she  executed 
it,  and,  if  so,  she  could  overthrow  the  inference  of  payment 
arising  from  its  language.    She  may  have  assxmied  that  Davis 
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&  Ould  had  paid  more  money  to  the  building  association  and  to 
other  parties  for  her,  on  account  of  the  rent,  than  they  had 
actually  paid.    She  says  in  her  answer  that  she  had  endeavored 
without  avail  to  obtain  a  settlement  with  them,  and,  in  her 
deposition,  that  she  does  not  know  how  much  has  been  paid, 
and,  in  her  account  filed  before  the  commissioner,  virtually  calls 
upon  them  to  disclose  the  amount,  and  they  have  failed  to  do  so. 
As  to  the  distress  warrant  sued  out  after  the  assignment,  it 
could  only  have  covered  the  rent  for  one  year,  and  the  making 
of  the  affidavit  for  it  does  not  necessarily  carry  upon  its  face 
any  implication  of    the    pajment  of    the  rent  for  preceding 
years.  The  receipt  relied  upon  as  showing  payment  of  rent  up  to 
May  1,  1899,  is  not  conclusive,  although  it  is  evidence.     Ruby, 
Admr.  v.  Rmlrocd  Co.,  8  W.  Va.  269.    In  the  case  just  cited, 
the  receipt  was  attached  to  a  statement  and  imported  a  settle- 
ment and  payment  of  a  balance  due,  but  it  was  nevertheless 
said  to  be  impeachable.     Of  a  receipt  in  full,  23  Am.  &  Eng. 
Enc.  Law,  988,  says:     **Like  other  receipts,  it  is  subject  to 
explanation  or  contradiction    by    extraneous    evidence."      The 
same  work  says  at  page  986 :    "No  rule  can  be  laid  down  as  to 
the  kind  or  quantity  of  evidence  which  ought  to  outweigh  the 
receipt."     Nor  is  the  alleged  settlement  made  by  W.  I.  Lusk 
in  which  f^80.00  was    credited  on  the  store  account  as  rent  to 
May,  1900,  conclusive.     It  is  mere  evidence.     Although  these 
admissions,  by  reason  of  their  being  written,  are  entitled  to  more 
weight  perhaps  than  mere  verbal  admissions,  they  are  still  cas- 
ual in  their  nature,  and  may  have  resulted  from  inadvertence. 
If,  as  is  claimed,  the  rent  has  all  been  paid,  it  is  remarkable  that 
no    receipts    Averc    taken    for,    nor    book    entries    made    of, 
the  payments,    and    still    more    remarkable    that    if    receipts 
were  taken  they    have    not  been    produced.      Again,  if    none 
were  taken,  it    is    strange   that  ^he   fact   is   not   established, 
and    the    te<itimony    of    Lusk    to    the    effect    that    he     gave 
receipts  is  not  denied.    Neither  Davis  nor  Ould  attempt  to  tes- 
tify to  the  payment  of  the  rent.     For  some  reason,  they  have 
seen  fit  to  rely  solely  upon  these  admissions.    If  it  were  a  case 
otherwise  doubtful  upon  the  evidence,  these  facta  would  be  xm- 
doubtedly  sufficient  to  turn  the  scale  against  Mrs.  Lusk,  but, 
as  her  debt  is  undisputed  and  no  effort  is  made  to  show  payment 
of  a  large  part  of  it  except  by  means  of  these  admissions,  aa 
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entirely  different  one  is  presen^d,  and,  under  such  circum- 
stances they  are  insufficient  to  establish  the  fact  sought  to  Ijo 
deduced  from  them  The  large  discrepancy  between  the  acknow- 
ledged amount  of  the  debt  and  the  payments  shown  or  indi- 
cated, is  a  circumstance  which,  being  wholly  unexplained  or  ac^ 
counted  for,  clearly  over-balances  the  admissions  relied  upon. 
"It  is  a  familiar  rule  that  verbal  admissions  should  be  received 
with  caution  and  subjected  to  careful  scrutiny,  as  no  class  of 
evidence  is  more  subject  to  error  or  abuse."  1  Jones  Ev.  sec- 
tion 297.  "It  is  hardly  necessary  to  add  that,  unless  admissions 
are  contractual  or  unless  they  constitute  an  estoppel  within 
some  of  the  rules  already  stated,  they  are  not  conclusive,  but 
are  open  to  rebuttal  or  explanation,  or  they  may  be  controlled 
by  higher  evidence.  This  is  true  even  though  they  are  made 
"Under  oath,  although  admissions  thus  solemnly  made  are  evi- 
dence of  great  weight  against  the  declarant,  ana  they  throw  on 
him  the  burden  of  showing  a  mistake."    Id.  section  298. 

Of  the  rents  which  accrued  as  aforesaid,  $175.00,  in  addition 
to  the  $80.00  hereinbefore  mentioned  as  having  been  credited  at 
the  time  of  the  alleged  settlemnt,  was  credited  on  a  store  ac- 
count mado  with  Davis  &  Ould.  It  commences  in  November, 
1898,  in  the  name  of  W.  I.  Lusk,  and,  after  running  to  August 
21,1899,  in  his  name,  was  transferred  to  a  new  book  and  enter- 
ed up  in  the  name  of  W.  I.  Lusk  and  M.  0  Lusk.  Nothing  in 
the  record  shows  that  Mrs.  Lusk  ever  contracted  any  part  of  the 
account,  agreed  to  pay  it,  asked  credit  for  it,  or  knew  that  it 
was  made  in  her  name.  The  rents  in  question  were  part  of  her 
separate  personal  estate  which  she  was  entitled  to  hold  free  from 
the  debts  of  her  husband,  and,  in  the  absence  of  any  application 
of  them  by  the  payment  of  her  husband^s  store  account  or  an 
extension  of  credit  upon  the  faith  of  the  same,  induced  by  some 
act  or  declaration  of  hers,  they  could  not  be  applied  in  pay- 
ment of  her  husband's  account.  Schouler's  H.  &  W.  235,  324. 
The  law  presumes  that  the  husband  supports  the  family  since  he 
is  under  a  legal  duty  to  do  so.  Id.  66,  101, 199 ;  Min.  Inst.  310; 
Boggess  v.  Bicliard's  Admr.,  39  W.  Va.  567:  Atwood  v.  Dolan, 
34  W.  Ya.  563. 

As  the  record  fails  to  show  in  detail  the  findings  and  calcu- 
lations made  by  the  court,  it  is  impossible  to  determine  whether 
they  are  strictly  accurate,  but  no  more  has  been  allowed  than 
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seems  to  be  justly  due  so  far  as  can  be  ascertained  from  the  ctI- 
dence  under  the  principles  above  announced.  By  allowing  in- 
terest oil  each  item  of  unpaid  rent  from  the  date  on  which  it 
became  due  until  the  date  of  the  decree,  there  appears  to  be  due 
Mrs.  Lusk  at  least  $550.00. 

The  court  did  not  err  in  adjudging  a  lien  in  favor  of  Mrs. 
Lusk  for  the  rent  for  the  year  next  preceding  the  date  of  the 
assignment.  The  statute  gives  it.  Code,  chapter  93,  section 
11.  Anderson  v.  Henry,  45  W.  Va.  319. 

These  conclusions  result  in  an  affirmance  of  the  decree  as  to 
both  appellants. 

Affirmed, 


CHARLESTON. 

RUNYON  v.  EUTHEBFORD. 

Submitted  March  9,  1904— Decided  March  22,  1904. 

1.  Arbttratiox — Submission — Procedure. 

/in  award  of  arbitrators,  made  under  a  submission  entered 
into  between  the  sole  defendant  and  one  of  two  co-plaintifls 
in  an  action  of  assumpsit,  brought  for  the  recovery  of  the  debt 
due  to  the  plaintiffs  Jointly,  for  the  determination  of  the  mat- 
ter in  controversy  in  the  action,  whereby  it  was  further  agreed 
that  the  award  should  be  entered  as  the  Judgment  of  the  court 
is  neither  void  nor  voidable  merely  because  of  the  failure  of 
the  other  party  to  unite  in  the  submission  nor  because  the 
umpire  failed  to  append  the  word  "umpire"  to  his  signature^ 
and  affixed  in  lieu  thereof  the  word  "arbitrator."  (p.  439). 

2.  AwAW)— Pat  ties. 

An  award  so  made  is  binding  upon  the  parties  to  the  sub- 
miRsion,  though  it  does  not  bind  those  who  are  not  parties 
to  it.  (p.  440). 

Error  to  Circuit  Court,  Mingo  County.  • 

Action  by  Jje-Tru  Eunyon  against  Lewis  Rutherford  and  oth- 
ers.   Judgment  for  plaintiff,  and  defendant  brings  error. 

Affirmed^ 
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J.  S.  Marcum  and  J.  B.  Wilkinson,  for  plaintiflE  in  error. 
Shephebd  &  GooDTKOONTZ,  foT  defendant  in  error. 

POFFEXBARGEH,  PRESIDENT: 

The  entry  of  an  award  of  arbitrators  as  the  judgment  of  the 
court  in  an  action  of  assumpsit  in  the  circuit  court  of  Mingo 
county  is  the  subject  of  complaint  here,  and  the  principal  as- 
signments of  error  rest  upon  two  grounds,  namely,  that  the 
award  is  not  final  for  want  of  a  necessary  party  to  the  submis- 
sion, and  that  the  umpire  signed  it  as  arbitrator,  instead  of  um- 
pire. To  show  the  propriety  of  the  application  of  certain  legal 
principles,  under  which  the  first  objection  to  the  award  is 
deemed  to  be  untenable,  it  is  necessary  to  state  the  nature  and 
origin  of  the  claim  sued  on  and  the  proceedings  which  resulted 
in  the  arbitration  and  judgment  complained  of. 

On  or  about  the  20th  day  of  November,  1896.  Elliott  Buther- 
ford,  .Sr.,  and  Louis  Butherford  caused  to  be  printed,  posted 
and  circulated  a  hand  bill  or  advertisement,  whereby  they  ac- 
cused Anderson,  alias  "Cap,"  Hatfield  of  the  murder  of  John 
and  Elliott  Butherford  at  Tilatewan,  Mingo  county,  November 
3,  1896,  and  offered  to  pay  a  reward  of  five  hundred  dollars  for 
his  arrest  and  delivery  to  the  jailer  of  said  county.  On  the  20th 
dav  of  the  same  month,  J.  H.  Clark  and  Daniel  Christian  made 
the  arrest  and  had  the  prisoner  committed  as  aforesaid.  Clark 
assigned  his  interest  in  the  amount  claimed  under  the  offer  of 
reward  to  Ijouis  Bunyon,  who,  as  assignee,  together  with  Chris- 
tian, brought  this  action,  January  25,  1897,  against  said  Elliott 
and  John  Butherford  to  recover  said  sum  of  ^\^  hundred  dol- 
lars. The  date  of  the  alleged  assignment  is  not  made  clear  by 
the  record,  but  prior  to  the  commencement  of  the  action,  De- 
cember 10,  1896.  the  followinsr  receipt  was  executed :  'TJeceived 
of  E.  Butherford  and  Louis  Bnfherford  in  full  the  reward  of- 
fered hv  theTTi  for  the  arrest  of  Cap  Hatfield  for  the  murder  of 
John  and  Elliott  Butherford  at  Matewan,  November  the  3, 
1806.  Tyonis  Rimvon  per  W.  S.  B.  ^^oy\i  of  J.  K.  Clark.'' 
Tt  appears  thnt,  nn  or  about  the  date  o^  this  receipt,  Clark  was 
tinder  a  oriminfil  charore  of  some  kind  which  necessitated  hipj 
^'viner  a  reoogniznnce  or  bond,  and  he  executed  thi?  release  in 
consideration  of  fifty  dollars  cash  paid  to  him  by  the  Buther- 
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fords  and  their  giving  or  fumishing  such  bond  for  him.  Clark 
swears  he  aereed  to,  and  did,  release  onlv  his  interest,  but  Elliott 
Rutherford  testified  that  Clark  agreed  to  release  the  whole  of 
the  claim,  according  to  the  tenor  and  purport  of  the  receipt 
How  this  testimony  got  into  the  record  does  not  appear,  but  it 
seems  to  have  been  given  at  a  trial  had  at  the  May  term,  1898, 
which  must  have  been  abortive  for  some  reason  not  disclosed  by 
the  printed  record.  After  the  issue  was  made  up,  the  case  was 
continued  from  term  to  term  until  January  10^  1900,  when, 
upon  the  suggestion  of  tho  clonth  of  Elliott  Rutherford,  the 
action  was  abated  as  to  him,  and  again  continued.  On  the 
27th  day  of  August,  1900,  Daniel  Christian  and  Louis  Ruther- 
ford made  an  agreement  in  writing  under  seal,  submitting  "the 
matters  in  controversy  in  said  suit"  to  the  arbitrament  and  finel 
award  and  determination  of  John  A.  Sheppard  and  H.  K.  Shu- 
mate, and,  upon  their  failure  to  agree,  or  disagreement  within 
a  specified  time,  to  the  determination  and  umpirage  of  such 
third  person  as  to  tiie  said  arbitrators  should  select,  and  agreeing 
that  the  award  should  be  entered  as  the  judgment  in  the  case- 
Failing  to  reach  an  agreement,  the  arbitrators  selected  Paul  W. 
Scott  as  umpire,  who,  on  the  25th  day  of  September,  1900,  after 
having  heard  the  evidence  and  argument  of  counsel,  sitting 
with  the  arbitrators,  made  an  award,  in  writing,  signed  by  him- 
self and  John  A.  Sheppard,  styling  themselves  arbitrators, 
wherebv  it  was  ascertained  that  there  was  due  from  Rutherford 
to  Christian  the  sum  of  $307.50,  with  interest  thereon  from  th-: 
date  of  the  award,  and  costs  amounting  to  $42.60.  Subsequently, 
the  award  was  entered  as  the  judgment  of  the  court  over  the  ob- 
jection of  the  defendants. 

Counsel  for  plaintiff  in  error  say  the  award  is  utterly  void  as 
to  all  parties  and  for  all  purposes  for  want  of  finality  and  mu- 
tuality, because  of  the  failure  of  Runvon  to  join  in  the  submis- 
sion, and,  in  support  of  this  contention,  they  cite  Gregory  v. 
Dcpo^^H  &  TniM  Co.,  36  Fed.  Rep.  408;  McCarthy  v.  Swann, 
145  ^lass.  471;  and  Turner  v.  Steicart,  51  W.  Ya.  493.  The 
first  of  these  cases  secras  to  have  been  a  complicated  suit  in 
equity,  involving  many  issues.  The  second  one  is  a  case  in 
which,  after  a  reference,  the  parties,  together  with  another  per- 
son wlio  was  no  party  to  the  suit,  but  who  had  a  separate  And 
distinct  interest  connected  with  the  matters  in  controversy  be- 
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tween  the  parties,  entered  into  an  agreement  that  the  determina- 
tion of  the  referee  should  be  final  and  entered  as  the  judgment 
of  the  court.  It  was  held  that  the  claim  of  this  third  party  was 
not  thereby  brought  into  the  suit,  and  the  court  refused  to  enter 
the  award.  Turner  v.  Stewart  only  holds  that  an  award  is  not 
binding  upon  a  party  who  did  not  unite  in  the  submission.  It 
does  not  decide  that  an  award,  made  under  a  submission  entered 
into  by  some  of  the  parties  to  a  pending  suit,  is  void  as  to  those 
who  do  submit  their  matters  in  difference  to  arbitrators.  What- 
ever may  be  said  of  the  other  two  authorities  relied  upon,  the 
rale  is  well  settled  in  the  law  of  this  State  that  an  award  made 
tinder  such  a  submission  is  binding  upon  the  parties  ta  it, 
although  they  be  parties  to  a  pending  cause,  and  other 
parties  to  it  do  not  join.  In  Fletcher  v.  Pollard,  2 
Hen.  &  Munf.  544,  the  court  held:  "If  pending  a  suit 
in  chancery  brought  by  one  of  three  mercantile  partners  against 
the  other  two,  for  a  settlements  of  the  accounts  of  the  copartnery, 
the  plaintiff  and  one  of  the  defendants  agree  to  refer  all  matters 
in  differnce  between  them,  relative  to  the  subject  in  controversy, 
to  arbitrators,  (whose  award  is  to  be  the  decree  of  the  court,) 
according  to  which  agreement  an  order  of  reference  is  made; 
and  the  arbitrators  make  a  report  that  they  had  examined  and 
stated  the  })ooks  of  the  copartnery,  and  award  the  payment  of 
certain  sums  by  the  other  defendant,  as  the  only  debtor  to  the 
plaintiff  aild  to  the  defendant,  who  agreed  to  the  reference;  and 
state  that  the  payments  already  made  by  that  defendant  dis- 
charge him  from  any  further  claim  of  the  plaintiff  on  account 
of  the  copartnery;  such  report  ought  to  be  considered  as  an 
award,  and  sufficiently  final  and  good  between  the  parties  who 
agreed  to  the  reference."  Fleming,  Judge,  said:  "The  award 
appears  to  be  perspicious  and  just,  and  ouglit,  in  my 
opinion,  to  be  conclusive,  at  least  between  the  parties  who  agreed 
to  the  B7>ociai  reference."  Wood  v.  Shepherd,  2  Pat.  &  H.  (Va.) 
442,  holds  that :  "One  partner  has  no  authority,  by  virtue  of  the 
partnership  relation,  to  bind  his  co-partners,  by  an  agreement, 
to  submit  claims  or  transactions,  growing  out  of  the  partnership 
business  to  arbitrators.  But  the  partner,  who  makes  such  agree- 
ment, is  bound  thereby,  and  the  agreement  is  valid  and  binding 
between  tho  parties  thereto."  Though  not  under  a  submission 
made  by  the  parties  to  a  pending  suit,  the  award  in  Wood  v. 
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Shepherd  was,  in  all  substantial  respects,  like  the  one  now  un- 
der consideration.  It  was  a  yolnntary  submission  by  agreementy 
and  the  court  very  properly  held  that  the  parties  to  it,  although 
without  authority  to  bind  others,  could,  upon  obvious  princi- 
ples of  law,  bind  themselves.  To  deny  this  right  would  be  to 
limit  the  natural  right  of  the  individual  to  make  and  claim  the 
benefit  of  contracts.  Thompson,  Judge,  said,  in  the  above  case: 
^*It  is  certainly  not  a  very  obvious  consequence,  that  because 
those  who  do  not  submit  are  not  bound  by  the  award,  those'who 
do  should  not  be.  On  the  contrary,  the  very  reverse  of  this 
proposition  would,  at  the  very  first  blush,  seem  to  be  the  most 
reasonable.  Wood  and  Shepherd  had  the  perfect  right  and  the 
full  power  to  bind  themselves  whilst  they  could  not  bind  out- 
standing co-partners.  Shepherd  was  beyond  question  irrevoca- 
bly bound.  There  is  nothing  wrong  or  unusual  for  one  man  to 
submit  for  himself  and  another,  taking  upon  himself  the  peril 
of  his  dissent  or  non-acquiescence."  To  the  same  effect,  see 
Boyd's  heirs  v.  McOruder's  heirs,  2  Bob.  761,  differing  some- 
what in  its  facts  from  the  case  last  above  cited,  but  not  in  prin- 
ciple. 

Forrer  v.  Coffman,  23  Grat.  871,  though  not  binding  author- 
ity upon  this  Court,  reaflBrms  the  principles  formerly  announced 
by  the  Virginia  court,  holding  that  where,  in  a  pending  siiit  by  a 
plaintiff  against  co-partners,  the  plaintiff  and  one  of  the  defend- 
ants made  a  submission  of  the  matters  in  controversy,  agreeing 
that  the  award  shall  be  entered  as  the  judgment,  the  award  is 
binding  upon  the  parties  to  the  submission  and  should  be  enter- 
ed up  as  the  judgment  in  the  action.  Staples,  Judge,  said: 
"The  second  objection  is,  that  Clippenger  is  not  noticed  in  the 
award,  although  he  i?  a  party  to  the  action,  and  one  of  the  les- 
sees of  the  property  involved  in  the  decision  of  the  arbitrators. 
The  answer  is,  that  Clippenger  was  in  no  way  concerned  in  the 
submission,  and  cannot,  therefore,  be  bound  by  the  award.  The 
defendant  Forrer  agreed  to  surrender  the  lease,  to  assume  anv 
liability  which  might  attach  to  the  firm,  and  to  pay  the  plaintiff 
for  flic  rent  of  the  property  such  sum  as  should  be  ascertained 
by  tho  arbitralors.  The  award  may  not  be  binding  upon  Clippen- 
ger, who  was  no  party  to  the  submission ;  but  it  is  none  the  less 
valid  as  to  Forrer,  who  did  assent  to  it.  As  to  him,  the  award  is 
within  the  terms  of  the  submission." 
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By  becoming  litigants,  parties  do  not  lose  or  surrender  the 
right  or  power  to  make  contracts  and  bind  themselves  in  respect 
"to  the  matters  in  controversy.  Consent  decrees  and  judgments 
hj  confession  are  not  unusual  in  the  courts  and,  when  made, 
parties  are  more  firmly  bound  by  them  than  by  decrees  and 
judgments  obtained  in  the  regular  course  of  procedure,  for  they 
cannot  be  disturbed  for  anything  except  fraud  or,  perhaps,  mis- 
take. In  such  cases,  all  errors  and  irregularities  are  released  and 
waived.  Without  his  consent,  Kutherford  could  not  be  sub- 
jected to  two  suits  upon  this  demand,  one  by  Christian  and  the 
•other  by  Eimyon,  but  no  principle  of  law  is  recalled  which  pre- 
cludes him  from  agreeing  to  a  severance  of  this  demand  and 
making  himself  liable  for  two  actions  on  account  thereof,  if 
such  a  thing  could  result  from  holding  this  award  valid.  It 
-cannot  be  said  that  he  was  ignorant  of  any  interest  Kunyon  may 
have  in  the  controversy  for  he  was  a  party  to  the  action,  the 
declaration  in  which  apprised  the  defendant  of  his  alleged  in- 
terest. Neither  surprise,  mistake  nor  other  adventitious  cir- 
cumstance, calling  for  relief  or  working  injustice,  appears,  and 
the  ancient  jealousy  of  the  courts  on  the  subject  of  their  juris- 
diction which  lead  them  to  discourage  arbitrations,  and  which 
seeiTP  to  have  governed  the  action  of  the  court  in  McCarthy 
V.  Swann,  145  Mass.  471,  has  long  since  yielded  to  the  modem 
view  of  the  speedy  and  economical  adjustment  of  controversies 
"by  means  of  them. 

A  question  somewhat  discussed,  but  not  important,  is  whether 
the  receipt  given  by  Clark  is  conclusive  upon  Runyon.  How- 
ever that  may  be,  it  does  not  conclude  Christian,  because  it  ia 
admitted  that  the  debt  due  to  him  and  Clark  jointly  was  not 
paid  to  the  latter.  Ordinarily,  a  joint  creditor  may  collect  the 
whole  debt^  and  payment  to  him  is  binding  upon  his  co-creditor, 
but  he  cannot  release  without  payment,  so  as  to  prejudice  the 
-other  party.  Parsons  Con.  730.  Part  payment  made  to  one 
-would  operate  to  reduce  the  amount  of  the  recovery,  but  both 
creditors  would  still  have  to  sue  for  the  balance  due,  because  the 
promi'jC  or  obligation  is  to  them  jointly  and  not  made  to  either 
-  Beparatelv.  It  does  not  preclude  him  from  suing,  but  may  pre- 
vent lecoverv  of  more  than  one-half  of  the  debt,  as  to  which 
matter  no  question  arises  here. 

The  only  remaining  contention  is  that  tho  failure  of  the  um- 
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pire  to  affix  the  word  "Umpire"  to  his  signature,  and  that  his 
signing  the  award  with  one  of  the  arbitrators  and  describing 
himself  as  arbitrator  invalidates  the  award.  To  so  hold  would  set 
it  aside  on  purely  technical,  and  extremely  narrow,  grounds.  From 
the  award  itself,  it  appears  that  he  was  the  umpire  and  not  an 
arbitrator,  and,  therefore,  that  the  misdescription  is  nothing 
more  than  a  clerical  error.  Taking  the  instrument  and  con- 
struing it  as  a  whole,  the  court  is  bound  to  say  he  makes  an 
award  as  umpire  and  not  as  an  original  arbitrator,  and  this  ifr 
the  rule  of  construction  universally  applied. 

These  conclusions  result  in  an  affirmance  of  the  judgment 

Affirtned. 


CHARLESTON. 

Starr  v,  Sampselle. 

Submitted  March  9,  1904— Decided  March  29,  1904. 

X.     School  Commissioner — Suits, 

A  proceeding  instituted  and  prosecuted  by  «k  commissioner  of 
school  lands,  under  chapter  105  of  the  Code  of  1899,  for  the  sale 
of  forfeited  lands  for  the  benefit  of  the  school  fund,  is  a  judi- 
cial proceeding — a  ouit  in  chancery — and  must  be  commenced  as 
providM  in  chapter  124  of  the  Code,  and  proceeded  in.  heard 
an-1  determin2d  in  the  same  manner,  and  in  all  respects  «s  other 
suits  in  chauifery  are  brought,  prosecuted  and  proceeded  in,  and 
is  subject  to  the  same  rules  of  chancery  practice  as  other  suits 
in  chancery,  except  as  otherwise  provided  by  said  chapter,  (p, 
448). 

2.  School  Commissioner — Sale  of  Land. 

Such  suit  Ir  in  the  nature  of  a  proceeding  against  the  land 
itself,  and  a  sale  thereunder,  when  completed,  is  prima  facie 
evidence  of  the  forfeiture  of  the  land  against  all  persons  whom* 
soever,  (p.  449). 

3.  Final  Decree — Jurisdiction. 

If  a  final  decree  be  made  and  entered  by  the  circuit  court  in 
such  proceeding,  it  having  at  the  time  of  Jurisdiction  to  make 
and  enter  such  decree,  no  error  in  its  proceedings  which  does  not 
aff*ict  its  Jurisdiction,  will  render  the  proceeding  void,  nor  can 
such  error  be  considered  when  the  decree  is  collaterally  brought 
in  question,  (p.  450). 
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4.      School  Ck>MMissTONEB — Sale — Redemption, 

Section  30  of  chapter  31  of  the  Code  of  1899,  providing  for 
the  redemption,  by  persons  under  disability,  of  lands  sold  by 
the  sheriff  for  delinquent  taxes  charged  thereon,  applies  to  salea 
made  to  individuals,  and  not  to  sales  made  to  the  State. 

Appeal  from  Circuit  Court,  Mingo  County. 

Action  by  Samuel  Starr  and  others  against  L.  A.  Sampselle 
and  others      Decree  for  defendants,  and  plaintiffs  appeal. 

Affirmed. 

H.  K.  Shumate^  for  appellants. 

J.  B.  WiLKixsox  and  L.  A.  Sampselle^  for  appellees. 

Miller,  Judge: 

On  the  18th  day  of  January,  1887,  James  Starr,  Sr.,  by  hia 
deed  of  that  date,  conveyed  to  his  rrrandsons,  Charles  Starr, 
Samuel  Starr,  Allen  Surr  and  John  H.  Starr,  who  were  the 
sons  of  James  Starr,  Jr.,  a  certain  tract  of  land,  situate  in 
Mingo  county,  described  in  the  deed  as  containing  two  hundred 
and  fifty  ncres,  but  which,  in  fact,  contains  four  hundred  and 
ifcineteen  acres.  At  the  date  of  the  conveyance,  each  of  the  said 
grantees  was  a  minor.  In  1892,  Charles  Starr,  died  intestate, 
without  issue,  leaving  said  James  Starr,  Jr.,  his  father,  his  only 
heir  at  law.  By  his  deed,  bearing  date  on  the  16th  day  of  Feb- 
ruary, 1894,  said  James  Starr,  Jr.,  conveyed  to  his  wife,  Har- 
riet Starr,  a  tract  of  two  hundred  and  fifty  acres  of  land,  which 
the  bill  alleges  to  be  a  conveyance  of  the  interest  of  said  Jamea 
Starr,  Jr.,  in  and  to  the  tract  of  land  first  above  mentioned.  Said 
James  Starr,  Jr.,  died  intestate  in  the  year  1895,  leaving  as  his- 
only  heirs  at  law,  his  sons,  Samuel  Starr,  Allen  Starr,  and  John 
H.  Starr,  sun'iving  grantees  in  the  first  named  deed.  The  land 
was  returned  delinquent  for  the  non-payment  of  the  taxes 
charged  thereon  for  the  year  1890,  in  the  name  of  Charles 
Starr  and  others;  and  at  a  sale  thereof  made  by  the  sheriff  of 
said  county  in  December,  1891,  for  said  delinquent  taxes,  A. 
J.  Sheppard  became  the  purchaser  of  the  land,  which  was  after- 
wards-to-wit,  on  the  3rd  day  of  April,  1893,  conveyed  to  him 
by  deed  executed  by  the  clerk  of  the  county  court  of  Mingo 
county.     On  the  24th  day  of  April,  1893,  said  Sheppard,  and 
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his  wife,  by  their  deed,  conveyed  an  undivided  half  interest  in 
the  land  to  J.  B.  Ellison ;  and  on  the  8th  day  of  August,  1893, 
Sheppard  and  wife,  conveyed  the  other  half  undivided  interest 
therein  to  C.  M.  Turley,  trustee,  for  the  benefit  of  certain  credi- 
tors of  Sheppard.  By  another  deed  bearing  date  on  the  18th 
day  of  September,  1897,  Sheppard  and  wife  conveyed  an  undi- 
vided interest  in  the  tract  of  land  to  L.  A.  Sampselle  and  Bobeit 
Hoyle.  It  does  not  appear  that  the  land  %a8  ever  entered  on  the 
land  book  or  charged  with  the  taxes  thereon  in  the  name  of  A 
J.  Sheppard,  the  purchaser  at  the  tax  sale,  or  that  he  ever  paid 
any  of  the  taxes  charged  or  chargeable  thereon  in  any  name, 
for  any  year. 

For  the  years  1901  and  1902,  said  land  was  again  returned  de- 
linquent for  the  non-payment  of  taxes  charged  thereon  in  the 
name  of  Charles  Starr  and  others,  and,  at  a  sale  thereof,  made 
by  the  sheriff  of  said  county,  in  the  month  of  November,  1893, 
was  sold  to  the  State  for  said  last  mentioned  delinquent  taxes. 
For  the  taxes  charged  thereon  for  the  year  1893,  in  the  name  of 
Charles  Starr  and  others,  the  sheriff,  in  the  month  of  Decern- 
her,  1895,  again  sold  the  land  to  the  State.  It  does  not  appear 
that  the  lands  were  charged  with  the  taxes  thereon  for  any  of 
the  years  mentioned,  otherwise  than  in  the  name  of  Charlfs 
Starr  and  others.  The  land  not  having  been  redeemed  from 
the  sale  thereof  to  Sheppard,  or  the  first  sale  to  the  State,  in 
May,  1895,  it  was  certified  to  the  commissioner  of  school  lands 
of  said  county,  as  being  liable  to  be  sold  for  the  benefit  of  the 
school  fund.  Afterwards,  the  said  commissioner  caused  a  suit 
to  be  toramoficed  and  prosecuted  in  the  circuit  court  of  said 
county  in  Ihe  name  of  the  State  of  West  Virginia  for  the  sale  of 
that  and  other  tracts  of  land  in  said  county  for  the  benefit  of 
the  school  fund.  To  the  bill  filed  in  said  cause  and  the  proceed- 
ings had  thereon,  ^^thc  unknown  heirs  of  James  Starr,  Jr.,  de- 
ceased "  were  made  parties  defendant.  At  the  May  term,  189(5, 
of  said  court,  said  A.  J.  Sheppard  filed  his  petition  in  said  cause, 
setting  up  title  to,  and  claiming  an  interest  in,  said  laxid,  bj 
reason  of  his  purchase  thereof  at  the  sheriff's  tax  sale,  and  the 
conveyance  to  him  by  the  clerk  of  the  county  court  as  aforesaid, 
and  prayin.'?:  to  be  allowed  to  redeem  the  same.  To  this  petition, 
«aid  Samuel  Starr,  Allen  Starr  and  John  H.  Starr,  and  alao 
Eoxie  Eunyon,  Samuel,  Allen  J.,  John  H,,  Jr.,  Julia,  Florence 
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and  Dicey,  alleged  children,  and  Edna  Yoke,  grandchild,  of  said 
James  Starr,  Jr.,  they  being  his  only  heirs  at  law,  were  made 
parties  defendant,  and  answered  the  said  petition  by  Wells 
Groodykoontz,  their  guardian  ad  litem,  duly  appointed  by  the 
court.  Said  Harriet  Starr  also  appeared  and  filed  her  answer 
to  the  said  petition,  as  appears  by  the  record.  Afterwards,  such 
proceedings  were  had  in  the  case,  upon  said  petition  and 
answers  thereto,  and  \ipon-  the  report  of  the  commissioner,  to 
whom  the  cause  was  referred,  that  a  decree  was  made  permitting 
said  Sheppard  and  Harriet  Starr  to  redeem  the  said  land  from 
the  sales  to  the  State,  upon  the  payment  of  the  amount  of  taxes, 
damages,  interest  and  costs  due  upon  said  tract  of  land,  to  the 
State,  county  and  districts,  within  thirty  days  from  the  rising 
of  the  court ;  and,  in  default  of  such  payment,  the  commissioner 
of  school  lands  was  authorized  and  directed  to  sell  the  land  to 
the  highest  bidder.  Sheppard  and  Harriet  Starr,  and  each  of 
them,  failed  to  make  the  payment  required  of  them  as  aforesaid 
for  the  redemption  of  said  land.  Afterwards,  a  sale  of  the  land 
was  made  under  the  decree  at  which,  on  the  9th  day  of  January, 
1899,  said  L.  A.  Sampselle  became  the  purchaser  at  the  price  of 
$400.00,  and  there  being  no  exceptions  to  the  sale,  the  same  waa 
in  all  respects  approved  and  confirmed  by  the  court. 

On  the  21st  day  of  March,  1899,  said  Samuel  Starr,  Allen 
Starr  and  John  H.  Starr,  instituted  their  suit  in  equity  in  said 
circuit  court,  against  said  L.  A.  Sampselle,  A.  J.  Sheppard,  J. 
B.  Ellison,  Harriet  Starr  and  others,  the  said  Samuel  Starr 
having,  as  he  alleges,  attained  his  majority  within  one  year  next 
before  that  date,  and  said  cause,  as  to  said  Allen  and  John  H. 
Starr,  infants,  being  prosecuted  in  their  names  by  Samuel  Starr 
as  their  next  friend. 

The  plaintiffs,  in  their  bill,  allege  the  facts  substantially  as 
hereinbefore  stated,  and  further  aver  that  Samuel  Starr,  Allen 
Starr  and  John  H.  Starr,  are  each  the  owners  of  one  undivided 
fourth  of  said  tract  of  land;  that  said  Harriet  Starr  owns  the 
other  undivided  fourth  thereof,  and  also  claims,  in  addition 
ihereto,  a  cne-half  interest  in  the  land  purchased  by  her  of  de- 
fendant J.  B.  Ellison.  They  then  charge  that  the  said  tax  sale 
and  tax  deed  to  A.  J.  Sheppard  were  and  are  void,  and  passed 
no  title  of  the  land  to  Sheppard  because  of  various  alleged  irreg- 
ularities in  the  list  of  delinquent  taxes  for  which  the  land  was 
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sold,  and  in  the  proceedings  of  the  sheriff,  preceding  said  sale, 
All  of  which  questions  have  heen  passed  upon  by  this  Court  in  dif- 
ferent causes,  in  which  irregularities  similar  to  those  so  pointed 
out,  have  been  held  to  be  cured  by  the  provisions  of  chapter  31 
of  the  Code.  The  plaintiffs  claim  that,  if  the  tax  sale  to  Shep- 
pard  had  been  entirely  regular,  they  would  still  have  the  right 
to  redeem  the  land,  because,  at  the  time  said  land  was  returned 
dclinqi!ont  i\nd  at  tlie  time  the  deed  -therefor  was  made  by  the 
<;lerk  to  Sheppard,  they  were  each  under  twenty-one  years  of 
fige;  that  said  Allen  and  John  H.  are  still  minors,  and  that 
Samuel  has  become  twenty-one  years  of  ag»  within  one  year  next 
preceding  the  institution  of  their  suit;  but  they  do  not  allege 
that  they,  or  either  of  them,  have  taken  any  steps  whatever  nn- 
der  section  30  of  chapter  31  of  the  Code  for  the  redemption  of 
€aid  land  from  the  purchase  thereof  by  Sheppard  as  aforesaid. 
They  also  point  out  irregularities  in  the  delinquent  list  and 
proceedings,  relating  to  the  taxes  charged  on  said  land  and  re- 
turned delinquent  for  the  years  1891,  1892  and  1893,  for  which 
it  was  sold  to  the  State  as  aforesaid,  all  of  which  alleged  defecti 
fall  within  the  curative  provisions  of  the  statute  as  is  herein- 
after f»hown.  They  then  pray  that  the  deed  for  said  land  made 
by  the  clerk  of  the  county  court  of  Mingo  County  to  A.  J.  She^ 
pard  be  set  aside  and  held  for  naught,  as  well  as  the  deeds  from 
Sheppard  and  wife  to  Ellison,  and  Turley,  trustee,  respectively: 
that  the  proceedings  had  by  the  State  for  the  sale  of  the  land 
for  the  benefit  of  the  school  fund  be  declared  irregular,  void 
and  of  no  binding  effect  upon  plaintiffs ;  that  the  sale  to  Samp- 
selle  thereunder  be  set  aside  and  vacated;  and  that  plaintiff.-* 
may  be  declared  the  owners  of  said  land,  and  allowend  to  redeem 
the  same  from  any  forfeiture  thereof,  and  for  general  relief. 
Defen-lant  Sampselle  filed  his  demurrer  and  answer  to  the  bill. 
In  his  answer  j>e  admits  many  of  the  allegations  of  the  bill,  but 
avers  therein  that  at  the  time  of  the  institution  of  the  suit  bv 
the  State  for  the  sale  of  said  tract  of  land  for  the  benefit  of  the 
school  fund  as  afoTx^said,  the  State  had  a  lien  thereon,  para- 
mount and  superior  to  all  others;  that  the  court  had  jurisdic- 
tion to  enforce  the  same  in  a  proper  suit  for  the  purpose ;  that 
there  is  no  error  in  said  suit  prejudicial  to  the  rights  of  plain- 
tiff?; that  th3  title  to  said  land  vested  in  respondent,  by  virtue  of 
the  sale  to  him  fir  J  confirmation  thereof,  as  aforesaid;  that  im- 
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mediately  after  the  confirmation  of  said  sale,  respondent  en- 
tered upon,  and  took  possession  of,  said  tract  of  land,  and  was, 
at  the  tim;:  of  institution  of  said  suit  and  now  is  in  the  actual, 
open,  notorious,  exclusive  and  adverse  possession  thereof;  and 
that  plaintiffs  did  not  pay  any  of  the  taxes  on. said  land  in  any 
name  for  any  of  the  years  mentioned.  Upon  the  final  hearing 
of  said  cause,  at  its  September  term,  1902,  the  court  dismissed 
the  plaintiffs'  bill  at  the  costs  of  said  Samuel  Starr  and  from  this 
decrc?,  the  plaintiffs,  Samuel  Starr  in  his  own  right,  and  Allen 
Starr  and  John  IT.  Starr,  by  Samuel  Starr,  their  next  friend, 
were  allowed  an  appeal. 

The  bill,  stripped  of  its  unnecessary  recitals  and  averments, 
may  be  treated  as  a  bill  by  the  plaintiffs  therein  for  the  redemp- 
tion by  them  of  the  land  sold  by  the  State  under  the  proceedings 
aforesaid  to  Sampselle,  for  the  benefit  of  the  school  fund. 

Appellants  say  that,  should  there  not  appear  sufficient  defects 
in  the  proceedings  to  avoid  the  tax  sales,  made  by  the  sheriff,  as 
aforesaid  +o  Sheppard,  and  to  the  State,  the  infant  defendants 
would  still  have  the  right  by  their  guardian  or  next  friend,  to 
redeem  the  land,  and  cite  section  30  of  chapter  31  of  the  Code 
which  says:  "Any  infant,  married  woman,  or  insane  person, 
whose  real  estate  may  have  been  so  sold  during  such  disability, 
may  redeem  the  same  by  paying  to  the  purchaser,  his  heirs  or 
assigns,  within  one  year  after  the  removal  of  the  disability,  the 
amount  for  which  the  same  was  sold,  with  the  necessary  charges 
incurred  by  the  purchaser,  his  heirs  or  assigns,  in  obtaining  the 
title  under  the  sale,  and  such  additional  taxes  on  the  estate  as 
may  have  been  paid  by  the  purchaser,  his  heirs  or  assigns,  and 
interest  on  the  said  items  at  the  rate  of  six  per  centum  per  an- 
num from  the  time  the  same  were  paid.  If  any  such  person  own 
an  undivided  interest  in  the  real  estate  so  sold,  he  may  redeem 
such  interest  in  like  manner,  and  within  the  same  time,  by  paying 
such  proportion  of  the  purchase  money,  charges,  taxes  and  in- 
terest, as  his  interest  in  the  premises  is  to  the  whole  tract  or 
part  sold ;  but  he  shall  not  have  the  right  to  redeem  more  than 
his  own  imdivided  interest.^'  This  section  refers  to  sales  made 
to  individuals  and  not  to  sales  made  to  the  State.  The  sales 
made  to  the  State,  upon  which  the  school  fund  proceeding  was 
and  is  predicated,  were  for  the  taxes  charged  upon  said  land  for 
the  y3J9r8  1891,  1892  and  1893.    In  that  proceeding,  appellants 
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filed  no  petition  asking  permission  to  redeem  the  land.    Section 
17  of  chapter  105  of  the  Code  provides  that:    ^TThe  former  own- 
er, his  heirs,  devisees  or  assigns,  of  any  real  estate  forfeited  for 
any  cause  to  the  State  of  West  Virginia,  may  at  any  time  during 
the  pendency  of  the  suit  for  the  sale  thereof,  and  before  a  decree 
for  the  confirmation  thereof  has  been  made  and  entered  by  the 
court,  file  his  petition  therein  in  manner  and  form  as  provided 
in  the  next  preceding  section  in  relation*  to  the  excess  of  the  pro- 
ceeds (/f  such  sale,  praying  to  be  allowed  to  redeem  so  much  only 
of  such  real  estate  as  to  which  the  title  still  remains  in  the 
State;  and  upon  the  filing  of  such  petition,  and  upon  such  proof 
being  made  as  would  entitle  the  petitioner  to  the  excess  of  the 
purchase  money  of  said  real  estate  if  the  same  had  been  sold,  the 
court  may,  by  a  proper  decree,  permit  the  petitioner  upon  the 
payment  into  court  or  to  the  commissioner  of  school  lands,  the 
costs,  taxes  and  interest  properly  chargeable  thereon,  to  be  fixed 
by  the  court  in  its  decree,  to  redeem  the  real  estate  mentioned  in 
his  petition/'    There  is  no  saving  in  this  statute  as  to  persons 
under  disability.    Unless  there  is  an  express  saving  in  the  stat- 
ute of  limitations,  no  person  will  come  within  its  exceptions^  and 
the  prescribed  limitations  will  operate  against  persons  under 
disabilities  as  well  as  others.    Jones  v.  Lemon,  26  W.  Va.  639; 
Wood  on  Lim.  section  252;  Angel  on  Lim.  sections  194,  476.    It 
follows  therefore  that  appellants  had  and  have  no  right  to  re- 
deem the  land  under  the  last  cited  section  upon  the  ground  of 
infancy  alone.    Appellants'  suit  is  a  collateral  attack  upon  the 
school  land  proceeding.    In  Wiant  v.  Hajfes,  Com*r.  38  W.  Vs. 
681,  it  is  held  that  a  proceeding  under  chapter  105  of  the  Code  of 
1887,  now  chapter  105  of  the  Code  of  1899,  by  a  commissioner 
of  school  lands  for  the  sale  of  forfeited  lands  is  a  judicial  pro- 
ceeding,  a  suit,  not  simply  an  administrative  proceeding.     The 
court  may,  in  it,  allow  one  claiming  right  to  the  surplus  of  its 
sale  to  file  his  petition  asking  such  surplus  to  be  paid  to  bim. 
Hayes,  Com*r,  v.  Camden's  Heirs,  38  W.  Va.  109;  Lawson  t. 
Harf,  40  W.  Va.  52 ;  Moore  v.  McNuU,  41  W.  Va.  695  ;  Yoknm 
V.  Snyder,  42  W.  Va.  357;   King  v.  MvJlens,  171  XT.   S-  404^ 
Section  7  of  chapter  105  of  the  Code  of  1899,  provides  thfct: 
*'A]\  suits  brought  and  prosecuted  under  the  provisions  of  this 
chapter,  shall  be  commenced  as  provided  in  chapter  one  Iran- 
dred  and  twenty-four  of  the  Code,  and  proceeded  in,  heard  and 
determined  in  the  same  manner,  and  in  aU  respects  as  oQier 


W.  Va.]    .  Stakr  v.  Sampsellb.  449 

suits  in  chanceiy  are  brought^  prosecuted  and  proceeded  in^  and 
ehall  be  subject  to  the  same  rules  of  chancery  practice  as  other 
Buits  in  chancery  in  the  state  courts  of  this  State^  except  as 
herein  otherwise  provided/' 

Section  10  authorizes  the  circuit  court  to  decree  a  sale  of  such 
lands  as  are  subject  to  sale  for  the  benefit  of  the  school  fund. 
Section  18  declares  that :  "In  every  such  suit  brought  under  the 
provisions  of  this  chapter,  the  court  shall  have  full  jurisdiction, 
power  and  authority  to  hear,  try  and  determine  all  questions  of 
title,  possession  and  boundary  which  may  arise  therein,  as  well 
as  any  and  all  conflicting  claims  whatever  to  the  real  estate  in 
question  arising  therein.'^  Section  20  reads  thus :  "Every  final 
decree  entered  in  any  such  suit  shall  be  a  bar  to  the  claim  of 
every  person  to  the  real  estate,  or  any  part  of  it  or  any  lien 
thereon,  or  to  the  proceeds  thereof,  who  has  failed  to  appear  and 
present  his  claim  thereto  as  is  provided  in  the  sixth  section  of 
this  chapter,  except  as  to  the  excess  of  the  proceeds  of  the  sale 
thereof,  as  provided  in  section  sixteen  of  this  chapter.  And  ex- 
cept as  provided  by  the  last  clause  of  section  seventeen  of  this 
chapter/' 

By  these  provisions,  the  circuit  court  is  given  complete  equit- 
able jurisdiction  of  the  land  in  controversy,  and  is  required  to 
determine  what  lands  can  be  sold  for  the  benefit  of  the  school 
fund-    Lawson  v.  Hart,  40  W.  Va.  56. 

In  Coai  Co.  v.  Howell,  36  W.  Va.  489,  it  is  held  that:  "Such 
proceeding  is  a  judicial  one,  in  the  nature  of  a  proceeding 
against  the  land  itself;  and,  when  completed  by  a  sale,  is 
prima  facie  evidence  of  such  forfeiture  against  all  persons. 
*  *  *  The  policy  of  these  laws  was  to  quiet  titles  as  far  as 
possible,  and  to  convey  a  good  title  under  these  sales  as  far  as 
the  commonwealth  had  the  means  of  doing."  On  page  601  of 
that  case,  the  Court  says:  "It  is  manifest,  from  the  whole 
scope  and  tenor  of  the  acts  on  the  subject,  that  the  regularity  of 
the  sale  of  forfeited  lands  under  the  decree  of  the  court  was 
never  intended  to  be  drawn  in  question  in  any  collateral  pro- 
ceeding.'' 

Prom  a  final  decree  entered  in  such  suit,  parties  may  ap- 
peal as  in  other  cases.  In  the  school  land  proceeding  in  ques- 
tion the  court  had  jurisdiction  of  the  subject  matter.  All  the 
parties  in  interest  were  before  the  court,  "the  unknown  heirs 
of  James  Starr,  Jr.,''  being  defendants  in  the  main  suit;  and  to 
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the  said  petition  of  A.  J.  Sheppard,  filed  therein,  the  said  Sam- 
uel, Allen  and  John  H.  Starr  were  made  defendants,  and  filed 
their  answer  thereto  by  their  guardian  ad  litem.  Harriet  Starr, 
as  the  record  recites  appeared  and  also  filed  her  answer  to  said 
petition.  Thus,  the  court  had  jurisdiction  not  only  of  the  sob- 
ject  matter,  but  also  of  the  parties  in  interest.  The  record 
shows  that  the  cause  was  heard  upon  the  answer  of  the  inf&ot 
defendants  by  their  guardian  ad  litem.  The  decree  of  sale 
made  therein,  and  under  which  Sampselle  purchased  the  land 
and  claims  title  thereto,  is  not  void.  If  erroneous,  any  part  in 
interest  has  his  remedy  by  bill  of  review  or  appeal,  as  in  other 
causes  in  equity.  In  Wandling  v.  StfXtw,  25  W.  Va.  692,  it  is 
held  that  the  validity  of  a  judgment  of  a  court  of  record  cannot 
be  collaterally  attacked,  on  the  ground  that  the  court  had  no  jur- 
isdiction, imless  the  want  of  jurisdiction  appears  on  the  face  of 
the  record.  The  Court,  on  page  700,  says :  "If  a  court  of  goi- 
eral  jurisdiction  had  jurisdiction  to  render  the  judgment  which 
it  did  render,  no  error  in  its  proceedings  which  did  not  affect 
its  jurisdiction  will  render  the  proceeding  void,  nor  can  sudi 
errors  be  considered  when  the  judgment  is  collaterally  brought  in 
question."  See  cases  therein  cited.  1  Black  on  Judg.  section  2T0. 

In  one  of  the  two  causes  of  the  Staie  v.  McEldowney,  decided 
at  the  present  term,  it  is  held  that  "no  defect  in  a  sheriflPs  afii- 
davit  to  a  list  of  sales  of  land  for  taxes  will  invalidate  a  tax 
deed  made  under  chapter  31  of  the  Code  of  1899.  PhilUps  v. 
Minear,  40  W.  Va.  68,  and  McClain  v.  Batton,  50  W.  Va,  121, 
so  far  as  they  hold  to  the  contrary,  are  everruled.  In  the  othe*, 
it  is  held  ^hat  the  failure  to  return  a  list  of  delinquent  lands 
sold  for  taxes  by  the  first  Monday  in  June  is  not,  under  chapter 
31,  section  25,  of  the  Code  of  1899,  ground  for  setting  aside  a 
sale,  either  to  the  State  or  an  individual.  The  defect  is  cured 
by  that  section.  Expressions  to  the  contrary  in  McGee  v.  Samp- 
selle, 47  W.  Va.  352,  disapproved. 

The  curative  provisions  as  to  tax  sales  in  section  25  of  chap- 
ter 31  of  the  Code  of  1899  apply  to  a  purchase  by  the  State  of 
land  sold  for  taxes.  Point  3  of  the  syllabus  in  McOee  v.  Samf- 
selle,  47  W.  Va.  352,  to  the  contrary,  is  overruled.*' 

There  appears  to  be  no  error  in  the  decree  complained  of.  B 
must  therefore  be  afiirmed. 

AffiTnicA, 
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CHARLESTON. 

[Farmers'  &  Shippers'  Leaf  Tobacco  Warehouse  Company      |f66    20^ 

V.  Pridemore. 

Submitted  March  8,  1904— Decided  March  19,  1904. 

1.  Pebjubed  Testimony — Farmer  Trial. 

As  a  general  rule  a  bill  In  equity  based  on  perjured  testi- 
mony, given  at  the  law  trial,  or  on  false  or  forged  documentary 
evidencG  introduced  there,  will  not  be  entertained;  and  the  alle- 
gation that  the  complainant  was  surprised  by  the  perjury  or 
forged  evidence  does  not  change  the  rule.     (p.  464). 

2.  Trial  Voluntarily — Error— New  Trial. 

It  is  a  rule  of  law  that  a  party  voluntarily  going  to  trial  does 
so  at  his  peril;  and  he  cannot  have  a  new  trial  merely  to  give 
him  an  oppoi-tuuity  of  Impeaching  the  testimony  of  a  witness  of 
which  he  was  apprised,  or  could  have  been  apprised  beforehand, 
and  of  the  very  purpose  for  which  the  witness  was  to  be  called, 
(p.  464). 

3.  Injunction — "Neno  Trial — "New  Evidence. 

Where  a  complainant  asks  an  injunction  against  a  Judgment* 
alleging  in  his  bill  that  he  is  now  able  to  prove  the  matter  of 
his  plea  or  defense  of  the  action  at  law,  which  he  was  unable  to 
prove  at  the  trial,  but  does  not  allege  some  reason  founded  in 
fraud,  accident,  mistake  or  some  adventitious  circumstance,  bo- 
yond  his  control,  as  the  cause  of  such  failure  of  proof,  the  in- 
junction should  not  be  allowed,     (p.  465). 

4.  Syllabus  Approved. 

Points  2,  3  and  4  of  Syllabus  Blosa  v.  Hull,  27  W.  Va.  603,  ap- 
proved and  applied,     (p.  463). 

« 

Appeal  from  Circuit  Court,  Lincoln  County. 

Bill  by  the  Farmers^  and  Shippers^  Leaf  Tobacco  Warehouse 
Company  against  James  Pridemore.  Decree  for  defendant,  and 
plaintiff  appeals.  ^^^^^^ 

D.  E.  Wilkinson,  Lace  Marcum^  and  Campbell^  Holt 
&  Duncan,  for  appellant. 

C.  W.  May,  and  Simms  &  Enslow,  for  appellee. 

MiLLEB,  Judge  : 

The  Fanners'  &  Shippers'  Leaf  Tobacco  Warehouse  Com- 
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action^  said  James  Pridemore  introduced  said  statement  of  the 
three  hogsheads  of  tobacco,  shipped  in  his  name  in  the  jear 
1895^  which  amounted  to  the  sum  of  $151.35  as  aforesaid,  and 
which  sum  had  been  credited  to  said  James  Pridemore  &  Bro.» 
and  paid  to  them  in  full  in  the  year  1895,  as  aforesaid ;  that  the 
date  of  said  statement  had  been  changed  from  August  14,  1895, 
to  August  14,  1896 ;  that  the  statement  was  admitted  as  evidence 
on  the  said  trial;  that  said  James  Pridemore  testified  before 
the  jury  that  the  said  three  hogsheads  of  tobacco  mentioned  in 
the  statement  had  been  shipped  to  the  plaintiff  in  1896  in  his 
own  name;  and  that  he  had  received  the  said  statement  in 
August,  1896.    Plai  atiff  further  alleges  that  the  change  of  the 
date  of  the  statement,  relating  to  the  three  hogsheads  of  tobacco 
was  and  is  a  forgery  against  it,  and  to  its  prejudice;  that  the 
testimony  of  Pridemore  was  and  is  untrue;  that  said  Pride- 
more introduced  further  evidence  on  the  trial  that  he  had  flip- 
ped in  the  year  1896,  five  hogsheads  of  tobacco  to  plaintif ; 
that  he  had  been  credited  with  only  two  of  them,  amounting  to 
the  net  sum  of  $111.55;  and  that  the  other  three  hogsheads 
were  represented  in  the  statement  aforesaid  for  $151.35.    Plain- 
tiff also  alleges  that  it  had  no  notice  whatever  of  any  defense 
to  its  demand  against  Pridemore  until  after  it  had  closed  its 
evidence  on  the  trial,  except  the  tare   claim    of   $151.35    for 
tobacco;  that  the  introduction  of  the  forged  statement  afore- 
said for  the  three  hogsheads  of  tobacco,  amounting  to  $151.35, 
purporting  to  have  been  made  by  plaintiff  on  the  14th  day  of 
August,  1896,  was  a  surprise  to  plaintiff;  that  it  had  no  mean? 
then  at  hand  by  which  to  discover  the  fraud  which  Pridemore 
was  attempting  to  perpetrate,  and  did  thereby  perpetrate  on  the 
plaintiff;  and  that  the  fraud  thus  perpetrated  on  the  plaintiff' 
by  reason  of  this  forged  statement  was  not  discovered  by  it  until 
several  days  thereafter,  when  it  was  too  late  for  any  relief  at 
law  against  the  fraud.    The  plaintiff  also  avers  that  it  did  not 
receive,  during  the  year  1896,  any  shipments  in  the  name  of 
James  Pridemore,  except  the  two  hogsheads  of  tobacco,  the 
proceeds  of  the  sale  of  which,  amounted  to  said  $111.55,  and 
which  sum  was  credited  to  him  as  aforesaid ;  that  after  the  time 
had  expired  in  which  an  appeal  could  have  been  taken  from  said 
judgment,  or  to  move  for  a  new  trial  of  the  action  upon  the 
ground  of  newly  discovered  evidence,  it  learned  the  fact  that 
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James  Pridemore  had  shipperl  two  hogsheads  of  tobacco, 
during  the  year  1896,  other  than  the  two  for  which  he  had  been 
given  credit  as  aforesaid,  in  the  name  of  W.  Vickers,  his 
brother-in-law;  that  plaintiff  had  paid  to  Vickers  the  net  pro- 
ceeds of  the  sale  of  said  two  hogsheads;  that  plaintiff  was,  at 
the  time  of  said  judgment,  entirely  ignorant  of  the  fact  that 
Mid  tobacco  was  the  property  of  Pridemore;  that,  if  Pride- 
more shipped  to  plaintiff  any  other  hogsheads  of  tobacco,  dur- 
ing the  year  1896,  such  shipment  was  made  in  the  name  of  some 
])erson  other  than  himself;  that  if  Pridemore  shipped  the  other 
hogshead,  during  the  year  1896,  it  was  shipped  in  the  name  of 
some  other  person  to  the  plaintiff  at  that  time  unknown;  that 
it  did  not  know  until  the  time  to  move  for  a  new  trial,  and  until 
the  time  to  take  an  appeal  had  elapsed,  that  the  said  two  hogs- 
heads of  tobacco  had  been  shipped  in  the  name  of  Vickers  as 
aforesaid;  that  plaintiff  did  not  have  any  means  of  ascertaining 
that  fact  prior  to  said  trial ;  and  that  it  could  not,  by  the  use  of 
due  diligence,  have  ascertained  such  fact  before  said  trial  and 
rendition  of  judgment  as  aforesaid.  Plaintiff  further  charges 
that  the  testimony  of  said  James  Pridemore,  as  to  the  ship- 
ment of  the  three  hogsheads  of  tobacco  mentioned  in  said  forged 
statement  was  absolutely  false;  that  the  alteration  of  the  date 
of  the  statement  aforesaid  by  James  Pridemore,  from  1895  to 
1896,  was  and  is  a  forgery  which  tho  said  James  Pridemore  wil- 
fully committed  with  the  specific  intent  to  defraud  the  plain- 
tiff thereby;  that  the  judgment  rendered  by  the  justice  as  afore- 
said against  plaintiff  was  and  is  a  fraud  against  it;  that  the 
judgment  was  obtained  by  false  and  perjured  testimony;  that 
said  judgment  and  every  part  thereof  is  unjust  and  erroneous ; 
and  that  the  said  Pridemore  is  justly  indebted  to  the  plaintiff 
in  the  sum  of  $27.45,  with  proper  interest.  The  bill  then  prays- 
an  injunction  to  restrain,  inhibit  and  enjoin  said  James  Pride- 
more from  collecting  or  attempting  to  collect  said  judgment; 
that  the  said  judgment  for  $151  35,  in  favor  of  Pridemore  be 
set  aside;  that  a  new  trial  of  said  action  be  granted  to  plaintiff; 
and  for  general  relief.  The  injunction  was  granted  by  the 
eouii  as  prayed  for  in  the  bill;  whereupon  the  defendant 
Pridemore,  filed  his  demurrer  to  said  bill  in  which  demurrer  the 
plaintiff  joined ;  and  he  also  filed  his  answer  in  which  he  specifi- 
cally denies  all  of  the  material    allegations   of   the    bill,    and 
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specifically  avers  therein  that  at  the  trial  of  said  action,  plaintiff 
was  represented  by  its  attorney,  and  by  B.  P.  McCJee,  its  agent, 
who  negotiated  and  represented  it^  in  the  transactions  relating 
to  the  tobacco;  that  the  matter  now  in  controversy  was  then 
and  there  fully  litigated;  iihat  none  of  the  evidence,  given  on 
said  trial  was  taken  down ;  that  plaintiff  made  no  effort  to  obtain 
an  appeal  from  said  judgment,  or  to  bring  it  into  the  circuit 
court  by  certiorari;  and  that  there  was  no  fraud,  collusion,  or 
false  swearing  on  the  part  of  defendant  or  any  of  his  witnesses 
to  bring  about  said  verdict  and  judgment  Bespondent  further 
avers  that,  at  the  first  calling  of  the  case  before  the  justice,  he 
filed  his  account  as  required  by  law,  showing  that  he  would 
claim  credit  for  three  hogsheads  of  tobacco  sold  by  plaintiff  for 
him  on  the  14th  day  of  August,  1896,  amounting  to  $151.35; 
that  when  he  so  filed  his  account,  which  is  evidenced  by  the 
original  statement  filed  before  the  justice,  the  plaintiff,  then 
and  there  demanded  of,  and  obtained  from,  the  justice  a  con- 
tinuance of  the  trial  of  said  action,  for  the  reason  that  the  fil- 
ing of  the  account  was  new  matter;  and  that  it  was  necessary 
for  it  to  have  a  continuance  in  order  that  it  might  secure  evi- 
dence in  relation  thereto;  that  it  was  granted  a  continuance 
for  that  purpose;  and  that  it  did  procure  the  evidence  of  cer- 
tain witnesses,  and  submitted  it  to  the  jury  to  show  that  defend- 
ant did  not  ship  to  it  the  three  hogsheads  of  tobacco  as  claimed 
by  him.  Respondent  further  says  that  plaintiff  had  full  notice 
of  the  nature  of  his  defense  to  its  action  and  a  fair  opportunity 
of  being  heard  in  respect  thereto ;  that,  if  plaintiff  had  any  eri- 
dence  in  relation  to  said  three  hogsheads  of  tobacco,  which  was 
not  submitted  to  the  jury,  it  was  its  own  fault,  and  that  all  of 
said  matters  arising  in  said  action  were  passed  upon  by  the 
jury  and  justice,  and  were  fully  and  completely  litigated  and 
adjudicated,  between  the  parties.  Depositions  were  taken  by 
both  parties,  and  filed  in  the  cause.  On  the  27th  day  of 
August,  1901,  the  cause  was  heard  upon  the  bill  and  exhibits^ 
the  answer  of  defendant  Pridemore  with  general  replicatiiXL 
thereto,  and  upon  the  depositions  taken  and  filed,  as  aforesaid; 
whereupon  the  injunction  was  dissolved,  and  the  bill  dismi^ed 
at  plaintiff^s  cost.  From  this  decree,  plaintiff  was  allowed  an 
appeal,  and  assigns  as  ground  of  error,  that  the  circuit  oourt 
refused  to  grant  it  the  relief  prayed  for  in  its  bilL 
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By  the  depositions  of  plaintiff^s  sales  clerk,  auditor,  and  of 
-other  witnesses,  who  file  statements  taken  from  the  books  of 
-ihe  company,  the  contention  of  plaintiff  as  to  the  number  of 
hogsheads  of  tobacco  shipped  to  it  by  Pridemore  &  Bro.  in  1895, 
and  by  James  Pridemore  in  1896,  and  as  to  the  disposition  of 
the  net  proceeds  of  the  sales  thereof  is  sustained.     The  saleb 
-clerk,  having  inspected  the  statement  for  the  three  hogsheads 
•of  tobacco,  put  in  evidence  on  the  trial  by  the  defendant,  says 
that  he  made  out  the  same  on  the  14th  day  of  August,  1895; 
that  it  is  his  best  impression  that  he  immediately  mailed  the 
.statement  to  Pridemore;  and  that  he  did  not  make  out  or 
mail   to    Pridemore   any   such   statement,    in    1896;    but   the 
witness  is  not  asked,  and  does  not  testify  that  said  statement 
has  in  any  manner  been  changed  or  altered  since  he  made  out, 
:and  mailed  the  same  to  Pridemore.    It  is  shown  that  the  state- 
ment appears  to  be  in  the  same  hard  writing  as  the  entry  on  the 
-company^s  account  of  Sales  Book  for  the  month  of  August, 
1895.    Witness  Beazell,  the  Assistant  Cashier  of  the  Citizens' 
National   Bank  testifies   as   follows:    ^^I   find   the   statement,^' 
(meaning  the  statement  of  the  hogshead  of  tobacco  in  question) 
"somewhat  defaced,  but  that  on  careful  examination  under  a 
magnifying  glass,  the  date  is  undoubtedly  August  14,  1895.    I 
also  find  that  the  account  of  sales  corresponds  with  an  entry  on 
the  account  of  sales  books  of  the  company,  under  date  of  August 
14,  1895,  and  the  five  in  the  account  of  sales  book  bears  a  strik- 
ing resemblance  to  the  five  in  said  account  of  sales.    I  find  that 
the  figure  five  in  the  1895  in  the  Pridemore  account  of  sales 
seems  to  have  been  tampered  with  to  make  it  look  like  a  figure 
six,  by  placing  a  dot  in  the  middle  of  the  figure,  which  dot  seems 
to  have  been  made  with  different  colored  ink  from  that  ordina- 
Tily  used,  and  thus,  makes  the  statement  read  1896  instead  of 
1895/'    B.  F.  McGee,  another  witness  for  the  plaintiff,  testifies 
that  he  was  the  agent  of  the  plaintiff,  during  the  years  1895, 
1896  and  1897;  that  he  was  present  at  the  trial  of  said  action; 
that  he  never  examined  the  statement  for  the  three  hogsheads  of 
tobacco,  introduced  by  Pridemore  as  evidence,  until  the  day  of 
the  trial;  but  that  he  knew  of  a  similar  statement  for  the  same 
tobacco.    James  Pridemore  testifies  that  the  statement  for  the 
three  hogsheads  of  tobacco  was  not  forged  by  him,  or  by  any 
^other  person  that  he  knew  of;   that  his  evidence  given  before 
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the  justice  and  the  jury  was  the  truth;  and  that  said  judgment 
is  the  just  amount  due  him  from  the  plaintiff.  There  is  much 
more  of  the  evidence,  but  a  sufficient  portion  thereof  has  been 
stated  for  the  purpose  of  making  a  proper  application  of  tiie 
legal  principles  involved  in  the  determination  of  this  cause. 

It  has  been  stated  that  the  judgment  complained  of  was  ren- 
dered by  a  justice.  Section  50  of  chapter  50  of  the  Code,  pre- 
scribes the  "rules  of  pleading*'  for  that  court,  as  follows: 
'Tirst — The  complaint  by  the  plaintiff.  Second — The  answer  by 
the  defendant.  (2)  The  pleadings  may  be  oral  or  in  writing; 
if  oral,  the  substance  of  them  shall  be  entered  by  the  justice  in 
his  docket ;  if  in  writing  they  shall  be  filed  by  him  and  a  refer- 
ence to  them  be  made  in  the  docket.  In  either  case  if  the  par- 
ties appear  and  the  defendant  make  defense  they  shall  he  made 
up  on  the  return  day  of  the  summons,  unless  good  cause  be  shown 
to  the  contrary.  (4)  The  answer  of  the  defendant  may  contain: 
First — A  denial  of  the  complaint  or  some  part  thereof ;  second — 
a  statement  of  the  facts  constituting  a  defense  or  counter  claim. 
(5)  Such  pleadings  are  not  required  to  be  in  any  particular 
form,  but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  (6)  Either  party  may  ex- 
cept to  a  pleading  of  his  adversary  when  it  is  not  'sufficiently  ex- 
plicit to  be  understood,  or  it  contains  no  cause  of  action  or  de- 
fense. (7)  If  the  justice  deem  the  exception  well  founded  he 
shall  order  the  pleading  to  be  amended,  and  if  the  party  refuse 
to  amend,  the  defective  pleading  shall  be  disregarded.  (8)  In 
an  action  or  defense  founded  upon  an  account,  note,  or  other 
writing  for  the  payment  of  money,  it  shall  be  sufficient 
for  the  party  to  deliver  the  account,  note,  or  other  writing 
to  the  justice  and  to  state  that  there  is  due  to  him  thereon 
from  the  adverse  party  a  specific  sum,  which  he  claims  to 
recover  or  set-off  in  action.  *  *  *  (10)  The  plead- 
ings may  be  amended  at  any  time  before  the  trial,  or  during  the 
trial,  when  by  such  amendment  substantial  justice  will  be  pro- 
moted. If  the  amendment  be  made  during  the  trial  and  it  be- 
shown  to  the  satisfaction  of  the  justice  by  the  oath  of  the  oppo- 
site party,  or  his  agent  or  attorney  that  a  continuance  of  the 
cause  is  necessary  in  consequence  of  such  amendment*  a  contin- 
uance shall  be  granted.  *  *  *  (11)  The  justice  may,  at 
any  time  before  the  trial,  require  either  party  at  the  request  of 
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the  other,  at  that  or  «ome  other  specified  time,  if  the  action  or 
defense  be  founded  upon  an  account,  to  file  a  complete  state- 
ment of  the  items  thereof,  with  his  complaint  or  answer,  and  in 
case  of  his  default,  may  preclude  him  from  giving  evidence  at 
the  trial  of  any  item  not  so  filed/*  A  defendant  who  files  an 
account,  or  claim  of  set-ofif  against  the  plaintiff's  demand,  is 
deemed  to  have  brought  an  action  against  the  plaintiff  for  such 
account,  or  claim  of  set-off  at  the  time  of  filing  the  same. 

It  is  alleged  and  proved  by  plaintiff  that  it  did  not  know,  and 
had  no  means  of  knowing,  that  defendant  had  the  said  state- 
ment for  $151.35,  bearing  date  August  14,  1896,  until  he  offer- 
ed it  as  evidence  on  the  trial ;  and  upon  this  ground  with  otheis, 
it  asks  in  this  cause  that  said  judgment  be  set  aside,  and  that  a 
new  trial  of  the  action  be  granted  to  it.  It  is  shown  that  McQee, 
the  agent  of  plaintiff,  was  conversant  with  the  transactions  be- 
tween Pridemore  &  Bro.,  and  James  Pridemore,  and  plaintiff; 
that  he  knew  before,  and  at  the  time  of  the  trial,  that  Pridemore 
had  a  statement  relating  to  the  tobacco;  that  he  (McQee)  was 
present  with  plaintiff's  attorney,  Wilkinson,  at  the  trial;  and 
that  a  continuance  of  the  case  had,  before  that  time,  been  grant- 
ed to  enable  the  company  to  procure  evidence  with  which  to  con- 
test the  defendant's  claim.  Plaintiff  could  have  demanded  that 
the  pleadings  of  the  defendant  be  filed  on  the  return  day  of  the 
summons,  and,  if  insufficient,  could  have  excepted  thereto.  It 
could  have  demanded  that  the  account  of  defendant  against  the 
plaintiff  be  filed  with  the  justice  with  a  complete  statement  of 
the  items  thereof.  Before  the  trial,  at  plaintiff's  request,  it  was 
the  duty  of  the  justice  to  require  the  defendant  to  file  a  complete 
statement  of  the  items  of  his  account,  upon  which  he  demanded 
judgment.  The  plaintiff  seems  to  have  been  satisfied  with  such 
pleadings  and  notice  of  defense  as  defendant  had  filed  before  and 
at  the  time  of  the  trial.  It  demanded  no  other  or  better  notice 
by  written  or  oral  statement  from  defendant;  but  went  to  trial 
before  a  jury,  and  submitted  its  evidence,  upon  the  whole  case. 
Under  the  statute  above  cited,  if  the  plaintiff  had  been  surprised, 
during  the  trial,  by  the  production  of  the  account  in  question 
by  the  defendant,  and  it  had  been  then  shown  to  the  satisfaction 
of  the  justice  by  the  oath  of  the  plaintiff,  or  its  agent  or  attor- 
ney, both  of  whom  were  present,  that  a  continuance  of  the  cause 
was  necessary,  in  consequence  thereof,  it  would  have  been  the 
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duty  of  the  justice  to  have  granted  such  continuance,  upon  such 
terms  as  to  him  seemed  just.    The  statement  from  the  books  of 
plaintiff,  introduced  in  this  cause  to  show  the  alleged  alteration 
of  the  account  filed  by  defendant  as  aforesaid,  and  to  prove 
the  falsity  of  defendant's  evidence  given  on  said  trial,  were  all 
in  the  possession  of  plaintiff  before  and  at  the  time  of  the  trial. 
It  is  admitted  in  plaintiff's  brief  that  the  plaintiff's  oflSce  and 
place  of  business  is  only  182  miles  from  the  place  of  the  trial 
by  the  justice.    I'rom  the  return  day  of  the  summons,  June  10, 
1899,  to  the  day  of  the  trial  of  the  action,  July  31,  1899,  the 
plaintiff  had  ample  time  to  procure  its  books,  papers  and  wit- 
ne«ises  from  Cincinnati  to  refute  the  claim  of  defendant,  Pride- 
raoro,  concerning  said  account  if  it  had  such  evidence.    We  know 
that  the  transmission  of  a  letter  from  the  oflBoe  of  the  justice  in 
Carroll  District  of  Lincoln  county  to  the  company,  by  its  at- 
torney or  agent,  and  a  reply  thereto,  would  not  necessarily  have 
required  very  many  days.     There  is  no  reason  shown  why  the 
evidence  of  the  plaintiff  presented  in  this  cause  was  not  adduced 
before  the  jury  and  justice,  except  the  statement  of  plaintiff 
that  it  had  no    means    of    knowing    that    the    said    account 
was  forged,  or  that  thn  evidence  of  defendant  was  false.     It 
seems  by  its  production  by  the  company  in  this  cause,  that  the 
plaintiff  then  had  the  same  evidence  upon  that  question  which 
it  now  has.    If  the  plaintiff  had  demanded  its  rights  under  the 
statute,  cited,  its  present  defense  to  said  account  and  judgment 
could  have  been  fully  presented  to,  and  considered  by,  the  juiy 
on  said  trial.     2  Story  £q.  Jur.  section  895,  says:  "And  this 
leads  us  to  remark  in  the  next  place  that  relief  will  not  be 
granted  by  staying  proceedings  at  law  after  a  verdict,  if  the 
party  applying  has  been  guilty  of  Inches  as  to  the  matter  of 
defense,  or  might  by  reasonable  diligence  have  procured  the 
requisite  proofs  before  the  trial."     Section  896  of  this  work, 
citing  authority  therefor  says:  "It  is  not  sufficient  to, show  that 
injustice  has  been  done;  but  that  it  has  been  done  under  cir- 
cumstances whigh  authorize  the  court  to  interfere.     Because  if 
a  matter  has  been  already  investigated  in  a  court  of  justice, 
according  to  the  common  and  ordinary  rules  of  investigation, 
a  dourt  of  equity  cannot  take  on  itself  to  enter  into  it  again. 
Eules  are  established,  some  by  the  Legislature,  some  by  the  courts 
themselves,  for  the  purpose  of  putting  an  end  to   litigation. 
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And  it  is  more  important  that  an  end  should  be  put  to  litiga* 
tion  than  that  justice  should  be  done  in  every  case."  As  a 
general  rule,  a  court  of  equity  will  not  interfere  with  a  judg- 
ment at  law,  solely  because  the  principal 'witness  was  mistaken 
as  to  facts,  and  was  subsequently  found  to  be  in  error.  "Not 
will  relief  be  granted  where  the  party  has  been  deprived  of  his 
defense,  in  any  }nanner,  through  his  neglect  or  laches,  Vaughn 
V.  Johnson,  ef  als.  1  Stok.  Chy.  173;  Walker  v.  Kretsinger  et 
al,  48  lU.  502.  Relief  will  not  be  granted  for  the  purposes  of  a 
new  trial  at  law,  where  the  party  lost  his  opportunity  of  defense 
by  his  own  negligence.  Dodge  et  al.  v.  Strong,  2  Johns.  Chy. 
228.  The  jurisdiction  of  a  court  of  equity  over  trials  at  law, 
con?pelling  the  party  who  has  gained  a  verdict  to  submit  to  a 
new  trial,  or  be  forever  enjoined  from  proceeding  on  his  verdict, 
is  now  very  rarely  exercised,  and  never,  except  in  a  ve^y  clear 
case  of  fraud  or  injustice,  or  upon  newly  discovered  evidence, 
which  could  not  possibly  have  been  produced  at  the  first  trial. 
Floyd  V.  Payne,  6  John.  Chy.  479.  An  injunction  will  not  be 
srranted  to  staj  proceedings  at  law,  on  a  judgment  on  the  ground 
that  the  defendant  at  law  was  prevented,  by  public  businass, 
from  making  due  preparations  for,  and  attending  at,  the  trial, 
and  that  the  plaintiff  had,  on  the  evidence  of  one  witness,  whom 
he  had  suborned  to  swear  falsely,  recovered  a  verdict  for  a  much 
larger  sum  in  damages  than  he  was  justly  entitled  to ;  and  that 
the  supreme  court  had  refused  to  grant  a  new  trial  in  the  cause. 
Smith  V.  Lowry,  1  John.  Chy.  320 ;  High  on  Inj.  Vol,  1,  section 
173.. 

Appellant  contends  that  it  should  have  the  judgment  afore- 
said set  aside,  and  cites  Marshall  v.  Holmes,  141  U.  S.  589, 
which,  among  other  things,  says :  "That  a  trial  was  had  of  the 
suit  Xo.  607,  and  the  said  lilayer  introduced  evidence  of  the 
existence  of  a  letter  from  your  petitioner  to  the  said  Boyd  au- 
thorizing him,  the  said  Boyd,  to  make  a  contract  by  which  her 
lien  as  lessor  on  the  crops  produced  by  the  several  defendants 
and  other  tenants  on  said  plantation  should  be  waived  in 
favor  of  the  said  Mayer  or  of  others,  as  furnishers  of  supplies 
to  ?aid  tenants;  that  upon  such  evidence  so  offered,  and  of  the 
existence  of  which  the  petitioner  could  not  possibly  be  aware 
and  of  which  she  had  no  knowledge  until  subsequent  to  the  ^ 
trial,  judgment  was  rendered  against  her  in  said  suit  and  in 
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the  several  other  suits  mentioned  *****  that  the  pre- 
tended letter  authorizing  him  to  mak^  such  contract,  if  it  erw 
had  an  existence,  which  peitioner  denies,  was  a  false  and  forged 
document,  not  written  and  not  signed  by  her;  that  your  peti- 
iioner  has  never  authorized  the  said  Boyd  or  any  other  person 
whatsoever  to  waive  her  lien  as  lessor  in  favor  of  the  said  Mayer 
or  any  other  furnisher  of  supplies,  and  has  never  written  the 
pretended  letter  or  any  other  letter  to  the  said  Boyd  or  to  any 
other  person  whatsoever  containing  such  authority;  ***** 
that  the  testimony  of  said  Mayer  as  to  the  existence  of  said  pre- 
tended letter  is  false  and  in  pursuance  of  a  conspiracy  to  de- 
fraud petitioner,  or  that  said  pretended  letter,  if  it  ever  had  an 
existence,  is  a  false  and  forged  document;  that  this  testimony, 
and  much  more  testimony  necessary  to  establish  the  falsity  of 
said  evidence  upon  which  said  judgments  were  obtained,  and 
the  forgery  of  said  pretended  lett^  to  said  Boyd,  was  unknown 
to  petitioner  at  the  time  of  the  trial  and  could  not  have  been 
known  to  or  anticipated  by  her,  and  has  been  discovered  by  h» 
since  the  rendition  of  said  judgments  in  said  suit  and  since  the 
lapse  of  the  legal  delays  within  which  a  motion  could  be  made 
for  a  new  trial,  and  that  there  has  been  no  laches  on  her  part 
in  failing  to  show  the  falsity  of  such  evidence  and  the  foigeiy 
of  such  pretended  letter  on  the  trial  of  the  cause/'  At  page 
592,  the  court  says:  "Such  was  the  case  made  in  the  petition- 
The  relief  asked  was  an  injunction  against  Mayer  and  the  de- 
fendant in  error,  Holmes,  sheriff  of  the  parish,  restraining  them 
from  executing  the  above  judgments  or  any  of  them;  that 
Mayer  be  cited  to  answer  the  petitioner's  demand;  that  the 
judgments  be  annulled  and  avoided  as  obtained  upon  false  tes- 
timony and  forged  documents;  and  that  the  petitioner  have 
general  and  equitable  relief/'  And,  at  page  596,  the  court  fur- 
ther says:  "According  to  the  averments  of  the  original  peti- 
tion for  injunction  filed  in  the  state  court — ^which  averments 
must  be  taken  to  be  true  in  determining  the  removability  of 
the  suit — ^the  judgments  in  question  would  not  have  been  ren- 
dered against  Mrs.  Marshall  but  for  the  use  in  evidence  of  the 
letter  alleged  to  be  forged.  The 'case  evidently  intended  to  he 
presented  by  the  petition  is  one  where,  without  negligence, 
laches  or  other  fault  upon  the  part  of  petitioner,  Mayer  has 
fraudulently  obtained  judgments  which  he  seeks,  against  coo- 
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science,  to  enforce  by  execution:  '  While,  as  a  general  rule,  a 
■defense  cannot  be  set  up  in  equity  which  has  been  f\illy  and 
fairly  tried  at  law,  and  although,  in  view  of  the  large  powers 
now  exercised  by  courts  of  law  over  their  judgments,  a  court 
of  the  United  States,  sitting  in  equity,  will  not  assume  to  con- 
trol such  judgments  for  the  purpose  simply  of  giving  a  new 
trial,  it  is  the  settled  doctrine  that  ^any  fact  which  clearly 
proves  it  to  be  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have  availed  himself  at  law, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery/  Marine  Ins,  Co.  v.  Hodgson,  7 
Cranch,  33;;,  336;  Hendrickson  v.  Hinckley,  17  How.  443,445; 
Crim  V.  Handley,  94  IT.  S.  652,  653 ;  Metcalf  v.  Williams,  104 
TJ.  S.  93,  96 ;  Emhry  v.  Palmer,  107  U.  S.  3,  11 ;  Knox  County 
V.  Harshmon,  133  U.  S.  152,  154;  2  Story^s  Eq.  Jur.  sections 
887,  1574;  Floyd  v.  Payne,  6  Johns.  Chy.  479,  482.  See  also 
United  States  v.  Throckmorton,  98  U.  S.  61,  65.'' 

It  will  be  at  once  observed  that,  in  the  case  above  cited,  the 
letter  was  alleged  to  be  a  forgery,  and  that  plaintiff  in  that  case 
had  no  knowledge,  or  means  of  knowledge  thereof,  until  after 
the  trial  of  the  case,  and  until  after  the  time  had  elapsed  in 
which  a  motion  for  a  new  trial  could  have  been  made.  The 
case  before  us  is  veij  different.  Here  the  plaintiff  had  its 
books,  and  its  witnesses^  before  and  at  the  tiriie  of  the  trial. 
By  the  use  of  due  diligence  it  could  have  had  its  evidence  be- 
fore the  jury  and  justice  at  the  trial  of  the  action  in  which  the 
Judgment  complained  of  was  recovered  against  it. 

Plaintiff  also  cites  Bloss  v.  HvU,  27  W.  Va.  508,  as  follows: 
*'A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  when  it  goes  merely  to  impeach  the  testimony 
of  a  witness  at  a  former  trial,  nor  to  let  in  cumulative  evi- 
dence as  to  matter  which  was  principally  controverted  at  the 
former  trial;  but  if  the  newly  discovered  evidence  is  suJBcient 
to  utterly  destroy  the  former  testimony  by  showing  that  it  was 
entirely  false  or  founded  on  perjury,  then  a  new  trial  should 
be  granted.  The  rule,  in  this  respect  is  the  same  both  in  courts 
of  equity  and  at  law.  But  where  the  testimony  thus  discovered 
relates  to  a  fact  which  was  in  issue  and  supported  by  evidence 
in  the  former  trial  it  must  be  of  a  conclusive  character,  such 
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as  if  it  had  been  produced  on  the  former  trial  bhonld  have 
produced  a  different  veidict,  and  which  would  necessarily  en- 
title the  plaintiff  to  relief  in  the  suit  in  which  it  is  alleged^ 
unless  overcome  by  new  evidence  from  the  opposite  side.  Story's 
Eq.  PL  s.  413;  Livingston  v.  Hubhs,  3  Johns.  Chy.  124;  Pe- 
gram  v.  King,  2  Hawks  605.  **♦*♦*  Second — ^Equity 
wUl  not  relieve  a  party  against  a  judgment  at  law,  on  the 
ground  of  after-discovered  evidence,  or  of  a  defense,  of  which 
he  was  ignorant,  until  judgment  was  rendered,  unless  he  shovs, 
that  by  the  exercise  of  ordinary  diligence  he  could  not  discover 
such  evidence  or  defense,  or  that  he  was  prevented  from  em- 
ploying the  same  by  fraud,  accident  or  the  act  of  the  opposite 
party,  unmixed  with  laches  or  negligence  on  his  part.  Shields 
V.  McClung,  6  W.  V^a.  79;  Knapp  v.  Snyder,  15  Id.  434;  Slack 
V.  Wood,  9  Grat.  40;  Enquirer  Co.  v.  Robinson,  24  Id.  54S, 
Hevener  v.  McClung,  22  W.  Va.  81,  is  very  much  like  the  case 
at  bar.  There  the  defense  sought  to  be  introduced  was  a  legal 
defense,  which  was  suspected  by  the  plaintiff  to  exist  before  the 
judgment  at  law  was  rendered,  and  he  was  apprised  of  the  evi- 
dence by  which  he  could  prove  it,  if  it  really  existed,  but  he 
failed  to  produce  the  evidence  and  let  judgment  go  against 
him.''  This  Court  held  that  such  party  was  not  aititled  to  re- 
lief in  equity.  We  are  unable  to  see  how  this  case  supports  the 
contention  of  appellant. 

As  a  general  lule,  a  bill  for  relief  based  on  perjured  testi- 
mony given  at  the  law  trial,  or  on  false  or  forged  docnmentaiy 
evidence  introduced  there,  will  not  be  entertained;  and  the  alle- 
gation that  the  complainant  was  surprised  by  the  perjury  or 
forged  evidence  does  not  change  the  rule.  11  Ency.  PI.  &  Pr. 
1183.  It  is  a  rule  of  law,  on  the  subject  of  new  trials,  that  a 
party  going  voluntarily  to  trial  goes  at  his  peril,  and  he  cannot 
have  a  new  trial  merely  to  give  him  an  opportunity  of  im- 
peaching the  testimony  of  a  witness  of  which  he  was  apprised, 
or  could  have  been  apprised  before  hand,  and  of  the  very  pur- 
pose for  which  he  was  to  be  called.  He  must,  at  least,  show 
that  he  had  since  discovered  testimonv  of  which  he  had  no 
knowledge  before  the  trial.  Woodworth  v.  Buskerk,  1  Johns. 
Chy.  432;  Qott  v.  Carr,  G  Gill  &  J.  309.  Here  the  phuntiff 
could  have  been  apprised  before  and  at  the  time  of  the  trial 
of  the  action  before  the  justice,  of  the  very  purpose  for  whidi 
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the  witnesses  for  the  defendant  were  to  be  called^  had  it  required 
the  defendant  to  file  a  complete  statement  of  the  items  of  hi» 
account^  for  which  he  claimed  a  set-off  and  judgment.  The  mis- 
chief of  re-trying  every  case  in  which  the  judgment  or  decree 
rendered  on  false  testimony,  given  by  perjured  witnesses,  or 
on  contracts  or  documents  whose  genuineness  or  validity  was 
in  issue,  and  which  are  afterwards  ascertained  to  be  forged, 
or  fraudulent,  would  be  greater,  by  reason  of  the  endless  na- 
ture of  the  strife,  than  any  compensation  arising  from  doing 
justice  in  individual  cases.  U.  S.  v.  Throckmorton,  98  XJ.  S. 
61.  The  doctrine  is  equally  well  settled  that  the  court  will  not 
eet  aside  a  judgment  because  it  was  founded  on  a  fraudulent 
instrument,  or  perjured  evidence,  or  for  any  matter  which  was 
actually  presented  and  considered  in  the  judgment  assailed. 
Hamilton  v.  McLean,  139  Mo.  678,  687. 

There  is  no  allegation  of  fraud,  accident,  mistake,  or  other 
adventitious  circumstances,  in  the  plaintiff^s  bill,  whereby  it 
iras  prevented  from  producing  its  proof  m  defense  of  said 
account,  on  the  trial  before  the  jiLstice.  Failure  of  proof  upon 
the  trial  at  law  will  not,  in  the  absence  of  fraud,  accident,  mis- 
take or  other  adventitious  circumstances,  warrant  a  court  of 
equity  in  granting  relief  against  a  judgment.  Thus,  where 
complainant  asks  an  injunction  against  a  judgment,  alleging  in 
his  bill  that  he  is  now  able  to  prove  the  matter  of  his  plea  in 
defense  of  the  action  at  law,  which  he  was  unable  to  prove  at 
the  trial,  but  does  not  suggest  fraud,  accident,  mistake  or  other 
circumstances  as  the  cause  of  such  failure  of  proof,  the  injunc- 
tion will  not  be  allowed.  High  on  Inj.  ch.  3,  section  168; 
Shields  v.  McGlung,  6  W.  Va.  79 ;  Hogg's  Eq.  Pr.  472,  473. 
There  is  no  allegation  in  the  bill  that  plaintiff  applied  for,  or 
was  refused,  an  appeal  from  the  judgment.  No  sufficient  rea- 
son is  averred  therein  why  it  did  not  make  such  application. 
If  sufficient  relief  could  have  been  had  by  an  appeal  from  the 
judgment,  but  the  party  aggrieved  has  been  negligent  in  prose- 
cuting his  appeal,  and  has  thereby  lest  his  remedy,  he  will  be 
denied  relief  by  injunction  against  the  judgment,  so,  too,  a 
judgment  debtor  who  has  lost  his  remedy  by  appeal  by  reason  of 
a  defect  in  his  proceedings,  will  not  be  allowed  to  enjoin  the 
judgment    Long  v.  Smith,  39  Tex.  160.      In  the  case  ot  Brown 
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V.  Nutter,  (46  S.  E.  375),  54  W.  Va.  82,  this  Court  holds  ihat, 
to  sustain  a  bill  of  review  for  newly  discovered  evidence,  llie 
duty  devolves  upon  the  plainti£F,  first  to  produce  evidence 
clearly  decisive  of  the  case;  second,  to  show  that  such  evidenee 
could  not  have  been  discovered  by  due  diligence.  Hogg's  Eq. 
Pr.  476,  477.  According  to  the  well  settled  principles  of  equity, 
the  plaintiff  has  wholly  failed  to  make  out  such  a  case  as  entitlei 
it  to  the  relief  prayed  for,  because  the  matters  in  controvewy 
between  the  parties  were  submitted  to  the  juiy  and  justice,  and 
passed  upon  without  objection  by  either  litigant.  The  alleged 
newly  discovered  evidenee  was  then  in  possession  of  plainitll^ 
and  could  have  been  produced  by  it  on  the  trial  by  the  use  of 
due^  diligence.  As  shown,  it  is  either  cumulative  or  contradi<> 
tory  of  Pridemore's  evidence.  We  are  of  opinion  that  there  is 
no  error  in  the  decree  of  the  circuit  court  appealed  from. 
The  decree  is  therefore  afiSnned. 

Affirmed, 


CHARLESTON. 

Turk  v.  Shbin. 

Submitted  March  9,  1904— Decided  March  29,  1904 

1.  OrFSET'—Final  Judgment, 

On  the  28th  day  of  March,  1898,  S.  brought  his  action  against 
T.  before  a  Justice,  on  a  store  account  for  |2.60.  On  the 
day  T.  paid  to  the  Justice  the  |2.60  and  costs,  and  the  action 
dismissed,  and  at  the  same  time  T.  commenced  his  actioi 
against  S.  for  |100  loaned  money.  S.  answered  the  action  of  T. 
that  as  the  claim  of  plaintiff  existed  at  the  time  the  action  of  & 
was  brought,  and  plaintiff  failed  to  assert  same  in  said  actios 
as  a  set-off  or  otherwise  he  was  precluded  under  section  S5» 
chapter  50,  Code,  from  maintaining  his  <u:tion  for  its  reooTeiy. 
Held:  Neither  of  the  claims  having  been  litigated  to  final  Judf* 
ment  the  claim  of  T.  Is  not  affected  by  said  section  55.     (p.  470.) 

2.  Noysurr — Reinatatement — Notice, 

When  a  plaintiff  has  suffered  a  nonsuit  with  leaTe  to  re-ta* 
state  his  action  "within  the  time  prescribed  by  law;  bj  paymeat 
of  all  costs,  etc."  On  payment  of  all  coprts  by,  and  on  motion  cf 
plaintiff  the  nonsuit  was  set  aside  and  the  cause  reinstated 
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without  notice  to  defendant,  who  appeared  generally  and  moved 
to  dismiss  the  action  for  want  of  such  notice.  Held:  Not  error 
to  reluse  to  dismiss  as  hy  general  appearance  defendant  waived 
notice,     (p.  471.) 

Error  to  Circuit  Courts  Mingo  county. 

Action  by  John  Turk  against  S.  Shein.  Judgment  for  plain- 
tilt,  and  defendant  brings  error. 

Reversed. 

Sheppabd  &  GooDYKOONTz,  for  plaintiff  in  error. 
H.  K.  Shumate,  for  defendant  in  error. 

McWhorteb,  Jtn)OB : 

John  Turk  brought  his  action  before  Justice  White  of  Mingo 
<x>unty  for  $100,  the  money  due  on  contract  against  S.  Shein. 
The  case  was  tried  on  April  2,  1898,  and  judgment  rendered  in 
fayor  of  plaintiff  for  $100  and  costs.  Shein  obtained  a  writ  of 
certiorari  removing  the  cause  to  the  circuit  court  of  Mingo  coun- 
ty. On  May  6,  1898,  plaintiff  moved  to  dismiss  the  certiorari  as 
having  been  improvidently  awarded,  which  motion  was  overruled, 
but  no  exception  taken.  The  court  then  set  aside  the  verdict  of 
the  jury  and  judgment  of  the  justice  and  retained  the  case  for 
trial.  On  the  6th  of  September,  1898,  the  plaintiff  failing  to 
prosecute  his  suit,  nonsuit  was  entered  with  leave  to  re-instate 
within  the  time  required  by  law.  On  the  9th  of  January,  1899, 
Turk  had  the  case  re-instated  by  paying  the  costs  of  the  nonsuit. 
The  court  set  aside  the  nonsuit.  On  the  18th  day  of  May,  1900, 
Shein  appeared  by  counsel  and  moved  to  dismiss  the  action  be- 
cause the  case  was  reinstated  without  notice  having  been  given  as 
required  by  section  12,  chapter  128,  Code.  The  motion  was  over- 
ruled by  the  court,  to  which  ruling  defendant  excepted.  Shein 
then  objected  to  any  further  proceedings  being  taken  in  the  ac- 
tion, which  objection  was  overruled  by  the  court,  to  which  ruling 
the  defendant  excepted.  A  jury  was  empaneled  and  returned  a 
verdict  of  $112.50  for  plaintiff.  The  defendant  moved  to  set 
aside  the  verdict,  which  motion  was  overruled  and  judgment 
entered  thereon.  The  defendant  took  three  bills  of  exceptions 
to  the  rulings  of  the  court,  which  were  signed,  sealed,  and  saved 
to  him,  and  made  a  part  of  the  record. 
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Bill  of  exceptions  number  1,  relates  to  certain  evidence  ad- 
mitted on  the  part  of  the  plaintiff  and  objected  and  excepted 
to  by  the  defendant.     The  first  mentioned  and  pointed  out 
in  the  bill  of  exceptions  is  a  question  propounded  to  plaintiff, 
with  answer  thereto:  "Have  you  ever  been  sued  before  Shcm 
sued  vou  ?*'    His  answer  was :    'Tfo,  sir."    And  the  further  to- 
timony  excepted  to  was  that  of  witness  Sarah  Tackett,  where 
the  question  is  asked :    'TDo  you  knpw  of  him  (meaning  Tmk) 
coming  up  there  in  1896 — I  mean  about  Christmas  of  that 
year — ^to  get  any  money  out  of  his  trunk.'*    A.    'TTes,  sir,  he 
came  up  there  and  took  out  of  his  trunk  a  right  smart  roll  of 
money,  I  don't  know  how  much,  and  some  one  asked  him  whit 
he  was.*'    '^Mrs.  Tackett,  at  the  time  Mr.  Turk  took  out  this 
money  out  of  his  trunk  did  you  hear  him  make  any  statemeot 
as  to  what  he  intended  to  do  with  it ;  what  his  intentions  were 
for  getting  it."    A.    'TTes,  sir,  he  said  he  was  going  to  take 
it  to  Mr.  Shein."    To  which  questions  and  answers  defendant 
objected  and  excepted.    It  is  claimed  by  counsel  for  Turk  that 
these  questions  and  answers  of  Mrs.  Tackett  were  a  part  of  the 
res  gestae.     The  question  asked  of  plaintiff,  whether  he  had 
ever  been  sued  before  Shein  sued  him,  was  immaterial  and 
irrevelant  and  should  not  have  been  asked  or  answered,  but  we 
cannot  see  how  it  could  have  influenced  the  jury  or  prejudiced 
the  defendant,  and  while  it  was  error  it  is  not  reversible  error. 
The  testimony  of  witness  Tackett,  is  calculated  to  influence  the 
jury  and  being  incompetent  should  not  have  been  admitted. 
Counsel  for  defendant  in  error  contends  that  what  Turk  said, 
as  related  by  Mrs.  Tackett,  on  taking  the  money  out  of  his 
trunk  was  a  part  of  the  res  gestae  and  properly  admitted,  and 
cites  the  case  of  Mayes  v.  Power,  4  S.  E.  681  (Ga.)  in  support 
of  his  contention.    In  that  case  the  defendant  called  to  plain- 
tiff's intestate  across  the  river.     He  went  across  the  river  io 
the  defendant ;  they  had  some  conversation  together ;  he  returned 
to  his  house  and  got  his  wife  to  count  him  out  a  sum  of  money; 
stated  that  he  was  going  to  lend  it  to  ^he  defendant;  he  took 
the  money  with  him,  went  back  across  the  river  and  was  seen 
to  hand  something  to  the  defendant,  and  on  his  return  bade  his 
family  remembered  that  defendant  had  got  said  sum  of  moner, 
and  to  get  the  book  and  he  would  charge  it.    This  transaction 
fieems  to  have  taken  place  in  view  of  the  family,  and  all  in  a 
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very  short  time,  was  really  one  single  transaction;  while  in 
<case  at  bar  there  is  no  immediate  connection^  indeed  no  con- 
nection at  all,  it  might  have  been  days  before  or  days  after, 
according  to  the  evidence  between  the  act  of  getting  the  money 
from  the  trunk  by  the  plaintiff  and  passing  the  same  over  to  the 
defendant.  The  witness,  Mrs.  Tacket,  saw  nothing  further 
than  the  taking  of  the  money  from  the  trunk  as  she  said  '*A 
right  smart  roll  of  money /^  She  did  not  know  how  much.  It 
-does  not  appear  whether  or  not  this  was  on  the  same  day  that 
he  claims  to  have  given  the  money  to  Shein.  Indeed  he  does 
not  pretend  to  fix  the  day  on  which  he  let  Shein  have  the 
money.  If  he  had  gone  directly  after  taking  the  money  from  his 
trunk  and  had  been  seen  by  Mrs.  Tackett,  to  hand  something 
to  Shein,  even  though  he  did  not  return  and  say  anything  fur- 
ther to  her  or  in  her  presence  about  it,  the  case  cited  would 
perhaps,  have  been  applicable.  Several  other  cases  are  cited 
by  the  defendant  in  error,  but  that  of  Mayes  v.  Power  is  their 
main  reliance,  and  while,  it  is  a  much  stronger  case  than  the 
<;ase  at  bar,  yet  it  was  evidently  regarded  by  the  court  as  by 
no  means  conclusive  of  the  fact  of  the  loaning  of  money,  but 
as  a  circumstance  tending  to  prove  it,  to  be  considered  by  the 
jury.  The  court  says :  'TV^e  think  that  what  Power  said  at  the 
time  was  admissible  as  a  part  of  the  res  gestae,  and  these  state- 
ments of  Power  coupled  with  the  fact  that  he  was  seen  to  return 
across  the  river  and  hand  something  to  Mayes  were  sufficient 
to  authorize  the  jury  to  conclude  he  had  let  Mayes  have  the 
money."  It  is  there  further  said  "Bishop  swore  that  Power 
had  before  dealt  with  Mayes  in  the  same  way,  taking  no  notes 
for  the  money;  and  this,  we  think,  was  competent  evidence." 
The  evidence  of  Mrs.  Tackett,  of  the  plaintiff  taking  the  money 
from  the  trunk  and  making  the  statement  that  he  ^s  going  to 
let  Shein  have  it,  is  not  coupled  with  any  fact  related  with  the 
act  of  Turk  turning  the  money  over  to  Shein  so  as  to  make  it 
a  part  of  the  res  gestae  and  it  was  improperly  admitted  as 
-evidence. 

Bill  of  exceptions,  number  two,  is  to  the  refusal  of  the  court 
to  give  to  the  jury  the  following  instructions: 

"The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  defendant  Shein  borrowed  the 
$100.00  in  controversy  from  the  plaintiff  Turk,  and  that  after- 
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wards  a  suit  was  brought  by  the  defendant  Shein  against  the 
plaintiff  Turk  upon  a  store  account  of  $2.60,  and  the  pbintifT 
was  personally  served  with  process  or  appeared  and  answered 
the  action,  and  if  they  further  find  that  the  $100.00  in  con- 
troversy was  due  the  plaintiff  Turk  at  the  time  the  action  was 
brought  by  Shein  against  Turk,  then  the  jury  should  find  for 
the  defendant,  Shein,  in  this  action/^ 

This  instruction  is  based  upon  section  55.  chapter  50,  of  the 
Code,  where  it  is  provided  that :  "If  the  defendant,  at  the  time 
the  plaintiff's  action  is  commenced,  has  any  credit  or  set-off  or 
claim  to  allege  in  defense  or  reduction  of  the  plaintiff^s 
demand,  and  be  personally  served  with  process  in  the  suit,  or 
appear  and  answer  the  action  he  shall  produce  the  same  with 
his  evidence  in  support  thereof  in  the  cause  or  be  forever  pre- 
cluded from  maintaining  any  action  for  the  recovery  thereof.*' 
The  defendant  proved  by  the  justice,  M.  Z.  White,  the  bringing 
of  the  suit  by  Shein  against  Turk  for  the  $2.60,  and  introduced 
the  papers  in  the  cause,  but  it  was  shown  by  White's  testimony 
that  the  defendant  in  the  cause,  Turk^  paid  him  the  amount 
of  the  claim  and  the  costs  on  the  same  day  the  writ  in  the 
case  was  issued,  so  the  case  was  ended  the  day  it  was  brought,. 
the  28th  day  of  ^farch,  1898,  the  summons  beginning  the  suit 
was  issued  on  that  day,  returnable  on  the  2d  day  of  April,  1898, 
so  that  the  matters  were  not  litigated  at  all.  In  Riley  v.  J€uri», 
43  AV.  Va.  43,  (syllabus  point  6),  "A  plea  of  res  judiazta  must 
ahow  that  the  former  judgment  was  on  the  merits.*'  At  page 
47,  it  is  said  in  the  opinion  of  the  court,  "Appellants  complain 
of  the  rejection  of  two  pleas.  One  was  a  plea  of  res  judicata, 
based  on  a  judgment  of  a  justice  for  some  cause  in  favor  of 
defendants.  It  is  faultv,  because  it  does  not  in  anv  wav  show 
that  the  dismissal  of  the  suit  before  the  justice  was  on  the 
merits,  so  as  to  be  a  bar  to  a  second  suit;  for,  if  it  was  a  non- 
suit or  any  other  of  many  causes  not  precludiug  another  suit, 
it  would  not  bar.  1  Bart.  Law  Prac.  534,  535;  7  Bob.  Prac 
221;  1  Greenl.  Ev.  section  530;  Burgess  v.  Sug.,  2  Stew.  &  P. 
341.  A  plea  should  aver  that  the  decision  was  on  the  merits^ 
or  it  should  at  least  appear  by  the  record  vouched."  It  appears 
from  the  record  that  there  was  no  litigation  between  the  par- 
ties on  this  claim  of  $2.60,  and  section  55  can  only  apply  after 
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matters  between  the  parties  have  been  litigated.  The  court  did 
not  err  in  refusing  to  give  the  instruction. 

The  third  bill  of  exceptions  claims  that  the  court  erred  in 
not  setting  aside  the  verdict  and  granting  the  defendant  a  new 
trial;  first,  because"  the  said  verdict  was  contrary  to  the  law 
and  the  evidence,  and  second,  third  and  fifth  because  of  th« 
matters  set  out  in  the  first  and  second  bills  of  exceptions,  and 
fourth,  ''because  the  court  erred  in  failing  to  strike  this  cause 
from  the  docket  and  proceeding  to  trial  herein/'  The  plaintifif 
suffered  a  nonsuit  on  the  6th  day  of  September,  1898  for  fail- 
ure to  prosecute  his  suit.  In  the  order  of  the  nonsuit  leave  was 
granted  to  the  defendant  to  reinstate  within  the  time  pre- 
ficribed  by  law  upon  payment  of  all  costs.  The  cause  was  rein- 
stated on  motion  of  plaintiff  and  the  payment  of  all  costs  by 
him  on  the  9th  day  of  January,  1899.  On  the  18th  ^ay  of 
May^  1900,  the  defendant  appeared  and  moved  to  dismiss  the 
action^  which  motion  being  overruled  the  defendant  objected 
to  any  further  proceedings  being  taken  in  the  action,  which 
objection  was  also  overruled,  and  the  cause  proceeded  to  trial, 
a  jury  being  empaneled. 

The  reinstatement  of  the  case  without  notice  entitled  the 
defendant  to  a  continuance,  if  asked  for,  and  not  having  asked 
it  he  was  presumed  to  have  waived  his  right  to  continuance. 
The  general  appearance  of  defendant  in  the  case  after  rein- 
statement, is  a  waiver  of  the  notice 

Quaere:  Whether  a  special  appearance  of  defendant  for  the 
purpose,  only,  of  moving  the  dismissal  of  the  case  because  re- 
instated without  the  notice  provided  by  statute  would  have 
required  its  dismissal? 

For  the  reasons  stated,  the  judgment  of  the  court  is  reversed, 
the  verdict  set  aside  and  the  cause  remanded  to  the  circuit 
court  of  Mingo  county  for  a  new  trial  to  be  had  therein. 

Reversed. 
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CHARLESTON. 

Ex  Pabte  JA3kiEs  Dudley  v.  State. 

Submitted  March  9,  1904.    Decided  March  29,  1904. 

1.  lNDTcrMK?TT — Order  of  Dismiftsal. 

An  order  retiring  an  indictment  for  felony  from  the  trial 
docket  of  a  court  is  equivalent  to  the  dismissal  thereof,  and  the 
same  may  not  thereafterwards  on  motion  of  the  State  be  re- 
stored to  the  docket  for  trial,     (p.  475.) 

2.  Indictment — Discharge  of  the  Accused, 

If  an  indictment  has  been  improperly  placed  on  the  trial 
docket  and  the  accused  has  been  arrested  on  a  capias  to  answer 
the  same,  he  may  be  discharged  therefrom  on  a  writ  of  habeas 
corpus,     (p.  475.) 

Error  to  Circuit  Court,  Cabell  County. 

Application  of  James  Dudley  for  \n'it  of  habeas  corpus.  From 
an  order  refusing  the  writ,  he  brings  error. 

Reversed. 
A.  L.  HooTEx^  for  plaintiff  in  error. 

The  Attoeney  Gexeral,  for  the  State. 

Dext,  Judge  : 

James  Dudley  complains  of  a  judgment  of  the  circuit  court 
of  Mingo  county,  refusing  to  discharge  him  from  custody  on 
a  writ  of  habeas  corpus  as  being  illegally  held  to  answer  an 
indictment  against  him  found  at  the  September  term,  1899, 
and  which  was  retired  from  the  docket  on  the  8th  dav  of  Jan- 
uar}',  1001,  and  re-instated  thereon  by  the  order  of  the  court 
on  the  8th  day  of  June,  1903,  and  a  capias  to  answer  the  same 
under  Avhich  he  is  now  held  in  custody. 

The  statement  of  facts  is  as  follows: 

"On  the  21st  dav  of  Mav,  1895,  James  Dudlev  was  con- 
victed  of  a  felony  in  the  circuit  court  of  Mingo  count}".  West 
Virginia,  and  sentenced  to  confinement  in  the  penitentiarT 
for  a  term  of  eighteen  years ;  on  the  8th  day  of  April,  1899,  he 
was  granted  by  G.  W.  Atkinson,  the  Governor  of  the  State,  a 
conditional  pardon,  and  was  liberated  from  the  penitentiary  in 
accordance  with  the  terms  thereof.     On  the  1st  dav  of  Junc^ 
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1899,  Dudley  was  arrested  charged  with  having  attempted 
to  murder  one  A.  B.  Parlour,  and  was,  on  the  18th  day  of 
July,  ]8J)9,  by  order  of  the  Governor  returned  to  the  peni-  ' 
tentiary  to  serve  out  the  balance  of  the  sentence  imposed  on 
lim,  by  reason  of  the  breach  of  the  condition  of  his  pardon. 
At  the  September  term,  1899,  of  the  circuit  court  of  Mingo  . 
count}',  the  grand  jury  returned  an  indictment  against  Dudley 
-charging  him  with  having  committed  an  assault  on  the  let 
day  of  June,  1899,  on  A.  B.  Parlour  with  intent  then  and  there 
to  maim,  disfigure,  disable  and  kill,  and  on  the  18th  day  of 
May,  1900,  Dudley  was,  by  order  of  the  circuit  court  of  Mingo 
count}',  taken  from  the  penitentiary  to  Mingo  county  for  trial 
on  the  above  indictment,  and  was  on  the  18th  day  of  September, 

1900,  by  order  of  the  circuit  court,  returned  to  the  peniten- 
ti«rv  to  bo  therein  confined  under  the  former  sentence  of  the 
•court,  the  order  reciting  that  the  state  was  not  ready  to  try 
the  case  by  reason  of  the  absence  of  a  material  witness.  On 
the  8th  day  of  January,  1901,  on  a  motion  of  the  state  by  its 
attorney,  and  for  reasons  appearing  to  the  court,  the  circuit 
court  of  Mingo  county  enterrd  an  order  retiring  from  the 
docket  the  indictment  found  ap:ainst  Dudley  at  the  Septem- 
ber term,  1899,  for  his  attempt  to  kill  Parlour.  On  the  first  day 
of  May,  1903,  Dudley  presented  to  the  circuit  court  of  Mar- 
shall county,  West  Virginia,  his  petition  for  a  writ  of  habeas 
corpus,  praying  for  reasons  therein  assigned,  and  as  set  forth 
in  this  statement,  tliat  he  be  discharged  from  further  confine- 
ment in  the  penitentiary.  On  the  11th  day  of  June,  1903,  the 
last  named  circuit  court  entered  an  order  discharging  Dudley 
from  further  confinement  in  the  penitentiary  by  reason  of  the 
sentence  imposed  on  him  by  the  circuit  court  of  Mingo  county  on 
the  21st  day  of  May,  1895.  On  the  12th  day  of  June,  1903,  im- 
ined lately  upon  being  released  from  the  penitentiary,  Dudley  was 
arrested  by  virtue  of  a  capias  issued  by  the  clerk  of  the  circuit 
•court  of  Mingo  county,  and  taken  to  Mingo  county,  and  lodged  in 
the  county  jail  thereof.  On  the  22nd  day  of  August,  1903,  Dud- 
ley presented  to  the  Judge  of  the  Eighth  Judicial  Circuit  of  the 
State  of  West  Virginia  his  petition  for  a  writ  of  habeas  cor- 
pus, praying  for  reasons  therein  assigned  that  he  be  released 
from  the  custody  of  the  sheriff  of  ^lingo  county,  and  for  such 
other,  further  and  general  relief  as  his  case  required  and  to 
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the  court  might  seem  ineet  and  proper,  and  on  the  12th  day  of 
September,  1903,  on  final  hearing  the  prayer  of  Dudley  was 
refused  and  his  petition  was  dismissed,  from  which  order  thif 
writ  was  allowed.  The  contention  of  the  plaintiff  in  error 
ia,  that  the  order  entered  on  the  8th  day  of  January.  1901,  by 
the  circuit  court  of  Mingo  county,  retiring  the  case  against  this 
plaintiff  from  the  docket,  had  all  the  force  and  effect  of  a 
nolle  pros.,  and  worked  a  discontinuance  of  the  same,  and 
that  the  case  having  been  retired  from  the  docket,  the  capias 
upon  which  plaintiff  was  arrested  on  the  12th  day  of  June, 
1903,  was  illegally  issued,  there  being  no  indictment  pending 
against  plaintitf  at  the  time.'^ 

So  far  as  the  order  of  the  Governor  in  restoring  the  petitioner 
to  the  penitentiary  is  eoiiccmed,  the  illegality  thereof  was  de- 
termined bv  the  judgment  of  the  circuit  court  of  Marshall 
coimty,  discharging  the  petitioner  from  custody  thereunder, 
and  that  matter  has  become  res  adjudicata  and  cannot  now 
be  reviewed  by  this  Court.  The  only  question  for  consid- 
eration here  is  whether  the  petitioner  can  be  held  to  answer  the 
indictment  now  pending  against  him  in  the  circuit  court  of 
Mingo  county.  After  the  petitioner  was  restored  to  the  pen- 
itentiary, it  clearly  appears  that  there  was  nothing  in  the  way 
of  his  bein,::  tried  on  the  indictment  then  pending  against  him, 
and  the  circuit  court  did  send  for  him,  but  on  motion  of 
the  state  the  trial  was  postponed,  and  he  was  recommitted  to 
the  penitontiaiT.  The  indictment  was  then  on  the  same  motion 
retired  from  llie  docket,  and  was  not  restored  until  after  the 
prisoner  was  discharged  in  1903.  Section  25,  chapter  160, 
Code,  provides  that  *^Kvery  person  charged  with  felony  and 
remanded  to  a  circuit  court  for  trial,  shall  be  forever  dis- 
charged from  prosecution  for  the  offense,  if  there  be  three  reg- 
ular terms  of  such  court,  after  the  indictment  is  found 
against  him,  without  a  trial,  unless  the  failure  to  try  him  was 
caused  bv  his  insanitv,  or  bv  the  witnesses  for  the  State  bein<: 
enticed  or  kept  away,  or  prevented  from  attending  by  sick- 
ness or  inevitable  accident,  or  by  a  continuance  granted  on  the 
motion  of  the  accused;  or  by  reason  of  his  escaping  from  jail, 
or  failin?  to  appear  according  to  his  recognizance,  or  of  the  in- 
ability of  the  jury  to  agree  in  tlieir  verdict.*' 

The  only  excuse  given  for  not  trying  the  petitioner  as  re- 
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quired  in  this  section  is  that  because  he  had  been  illegally  re- 
committed to  the  penitentiary  by  order  of  the  Governor.  It  is 
not  claimed  that  he  could  not  have  been  tried  as  he  was  in  the 
custody  of  the  law  and  under  order  of  the  court,  but  that  the* 
court  and  prosecuting  attorney  were  laboring  under  the  belief 
that  he  was  legally  confined  in  the  penitentiary  for  his  former- 
offense,  and  that  would  render  it  unnecessary  to  try  him  under 
the  second  indictment.  The  petitioner  was  not  afforded  the 
opportunity  to  insist  on  a  speedy  trial,  but  was  illegally  held' 
in  custody,  and  if  the  indictment  had  remained  a  live  indict- 
ment  on  the  docket,  while  the  State  was  illegally  holding  him, 
he  might  well  insist  that  he  should  be  discharged  under  the 
foregoing  section,  as  his  illegal  detention  does  not  come  within 
any  of  its  provisions,  and  he  might  well  claim  as  he  was 
subject  to  the  order  of  the  court  that  he  was  being  held  to 
an«iwer  the  per. fling  indictment  against  him,  as  this  was  the 
only  legal  cause  for  his  detention.  SiaU  v.  Killison,  decid- 
ed at  this  term.  It  is  the  State's  fault  and  not  the  petitioner's- 
that  he  was  not  brought  to  trial  wihin  the  time  prescribed. 

The  State  avoided  doing  so  by  having  an  order  made  retiring' 
the  indictment  from  the  docket,  and  keeping  the  same  so  retired 
for  more  than  six  terms  of  court,  at  any  of  which  had  it  been 
proper  the  petitioner  might  liave  been  tried.  Such  retirement 
from  the  docket  without  the  consent  or  fault  of  the  prisoner 
must  be  held  equivalent  to  a  dismissal  thereof  for  failure  to 
prosecute.  It  is  true  tlie  case  was  not  retiretl  from  the  docket 
for  failure  to  prosecute,  but  was  retired  from  the  docket 
to  avoid  the  necessity  of  prosecution,  which  so  far  as  petitioner 
is  concerned,  and  who  was  not  consulted  with  regard  thereto, 
amounts  to  the  same  thing  as  a  dismissal  for  failure  to  pros- 
ecute. Had  he  been  brought  into  court,  he  would  have  had 
the  right  to  have  demanded  a  speedy  trial  or  a  dismissal 
of  the  indictment,  and  the  court  may  not  do  that  in  the 
absence  of  the  prisoner  which  it  could  not  do  were  he  present 
In  re  Bigelow,  95  Am.  St.  R.  187;  People  v.  Maison,  129,  111. 
591;  People  v.  Morino,  85  Cal.  575;  In  re  McMicken,  35  Kan. 
406. 

The  indictment  being  dismissed,  it  could  not  after  a  long 
lapse  of  time  be  reinstated  on  motion  of  the  State.  State  v.  Rod- 
ovitch,  66  Minn.  294. 
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Prosecuting  attorneys  may  not  retire  felony  cases  from  the 
docket,  and  restore  them  at  their  pleasure.  Their  duty  re- 
-quires  them  to  prosecute  or  dismiss,  and  they  cannot  at  their 
•pleasure  adopt  an  intermediate  practice  to  avoid  the  necessity 
of  a  trial,  and  yet  prevent  the  dismissal  of  the  indictment 
If  they  fail  to  prosecute  when  they  can  the  law  discharges  the 
.accused  and  an  order  retiring  an  indictment  from  the  docket 
dismisses  it. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
;accused  is  discharged  from  further  prosecution  on  the  indict- 

jnent  mentioned. 

Reversed, 


CHARLESTON. 

Woods  v.  Cottrell. 

Submitted  March  9,  1904^Decided  March  29,  1904:. 

1.      Gambling  Devices — Constable — Prohihition. 

A  justice  who  Issues  a  warrant  to  arrest  a  party  for  keeping  a 
slot  machine  as  a  gaming  table,  and  to  seize  the  same,  and  who 
on  hearing  requires  the  accused  to  give  recognizance  to  appear 
before  the  criminal  or  circuit  court  to  answer  the  charge,  and 
orders  the  constable  to  turn  over  to  the  clerk  of  such  court  the 
slot  machine  to  abide  its  order,  is  acting  within  his  Jurisdiction, 
and  a  writ  of  prohibition  will  not  lie  against  him  and  the  con- 
stable to  restrain  them  from  executing  such  order,  nor  against 
such  clerk  to  prohibit  his  retaining  the  machine  until  such 
court  act  upon  it.     (p.  481.) 

:2.      Gaming  Table — Seizure — Police  Power — Constitutional  Lata, 

Section  1  of  chapter  151  of  the  Code  of  1899,  m  authorizing 
the  seizure  of  gaming  tables  or  instruments  covered  by  it,  is  not 
unconstitutional  as  depriving  a  person  of  property  without  due 
process  of  law.     (p.  481.) 

.3.      Gaming  Table — Seizure. 

When  gaming  tables  are  seized  under  a  warrant  from  a  jus- 
tice under  Code  189i^,  chapter  151,  section  1.  the  justice  cannot 
order  them  to  be  burnt.  That  can  be  done  only  upon  conviction 
of  their  owner  upon  the  charge  of  keeping  them,  in  a  criminal 
or  circuit  court,  and  under  its  order,     (p.  481.) 
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4.     PuBUc  Nuisance. 

Public  nuisance — ^power  to  destroy  things  constituting  it     (p^ 
482.) 

Error  to  Circuit  Court,  Kanawha  County. 

Proceedings  by  Gibby  Woods  against  Joel  Cottrell,  Justice, 
and  others,  for  writ  of  prohibition.  Judgment  for  defendants, 
and  plaintiff  brings  error. 

AjfifffiBd. 

3.  W.  Kennedy,  Cornwell  &  Corn  well,  John  H.  Holt, 
John  Bassel,  and  M.  G.  Sperry,  for  plaintiff  in  error. 

S.  B.  Avis,  Prosecuting  Attorney,  for  defendants  in  error. 

Brannon,  Judge: 

A  justice  of  Kanawha  county  issued  a  warrant  requiring  the 
arrest  of  Gibby  Woods  charging  that  he  kept  and  exhibited  ^m 
gaming  table,  called  an  A  B  C  table  and  E  0  table  and  faro  bank 
and  keno  table  and  table  of  like  kind,  under  the  denomination 
of  slot  machine/^  The  warrant  required  the  constable  to  arrest 
Woods  and  bring  him  before  the  justice  to  answer  the  charge, 
and  also  to  seize  the  slot  machine  and  any  money  staked  and 
exhibited  to  allure  persons  to  bet  at  such  table  or  bank,  and  under 
it  the  constable  arrested  Woods  and  seized  the  slot  machine^ 
and  upon  hearing  Woods  was  required  to  give  bond  for  his  ap- 
pearance before  the  criminal  court  to  answer  the  charge,  and  the 
slot  machine  was  by  the  justice's  order  turned  over  to  the  clerk 
of  the  criminal  court  to  await  its  action  as  to  the  machine.  Two 
days  after  the  justice's  action  Woods  obtained  from  the  circuit 
court  a  rule  against  the  justice,  the  constable  and  the  clerk  of 
the  criminal  court  to  appear  and  show  cause  why  writ  of  prohibi- 
tion should  not  go  to  prohibit  them  from  proceeding  upon  the 
said  order  of  the  justice  "and  commanding  them  no  further  to 
hold  said  slot  machine  from  said  petitioner/'  Upon  hearing  the 
court  discharged  the  rule,  and  Woods  sued  out  a  writ  of  error 
from  this  Court. 

At  once  the  question  thrusts  itself  upon  us.  Does  prohibition 
Ke  in  this  case  ?  No  one  can  question  that  a  justice  has  jurisdic- 
tion to  issue  a  warrant  to  begin  a  prosecution  for  keeping  gaming 
tables  under  Code  1899,  chapter  151,  section  1.  Say  that  he 
erred  in  deciding  that  a  slot  machine  is  a  table,  an  instrument 
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«'  giTTT^^z;-  az»ier  irac  sar=te;  5t  is  emir  mn  error  of  judgmait 
;aje  of  x  itwfzL  JEri^diction ;  it  is  not  an  nsorpation 


of  ririiiiijiznijii.  co:  mere  tm&soos  decision  in  a  case  lawfnllT 
&ef:r»  L-zn.  The  I:£v  cocisaifaied  him  to  consider  and  deeide 
iri^jUFT  or  i!i:t  leif^cix  a  s^x  machine  was  an  offense  nnder  that 
mi>iLg:  be  oi  'TcIj  irat  the  iar  required  of  him,  he  decided 
that  ciesdocL  Prrr:*:^on  lies  onlj  vhere  there  is  "usmpa- 
tir^n  2:iii  Lz^zs^  cf  p«3w?r,  when  the  inferior  court  has  not  jnris- 
cixTCfZiL  of  tbe  si':;*fct  matter  in  coctroTersr^  or  having  sodi 
jTirisdjccivB^  cc%eii§  hi  kgiumate  powers."  Code,  chapter 
110.  seen: a  1:  Ez'.-i'fm^sm  t.  D'iris,  2S  W.  Ta.  324;  Coiin^jf 
Cj^ir*  T.  £.;r«rTC«iy».  34  IL  3*5^.  It  was  argned  at  the  bar  Ihat 
the  C>ie  ;:2«c  enai  sars  taat  the  writ  lies  as  **matter  of  right" 
Si  it  !•>»  ia  :zi:«e  eases  wrsere  it  does  lie;  hat  those  words  do 
ii»3C  ♦ie±ae  th*  €ft<i>s  w*jer?  it  Lies,  but  were  inserted  only  to  sar 
that  in  eases  pr?cKr  for  the  writ  it  should  be  demandaUe  of 
rizti:*  izifcesid  of  rescir^  in  the  discretion  of  the  court,  as  be- 
fore xt^kt  tcAcziSfiiit.  For  such  error  in  mere  judgment  the 
law  pr'jTiie}  az»::ber  remedv.  West  t.  £ar«tm.  40  W.  Va.  480. 
If  iziiivxef .  trie  crimiiial  court,  then  the  circuit  courts  then  tiie 
s;iprfrie  cciirt — all  in  tbe  due  course  of  law;  and  this  is  another 
rettd?n  a^aiii:^  pr^hiciiioQ.  A  bold  proposition  it  is  to  say 
tLit  wh^n  a  j:i5tice  S8>2s  out  a  warrant  for  a  criminal  act  for 
wriich  the  law  gires  him  power  to  issue  it,  a  prohibition  lies 
er^i  whr^re  tbe  act  do«s  not  constitute  an  offense.  Can  the 
q:ir=<d:n  wh-etiier  it  is  an  offense  be  tested  by  prohibition?  It 
is  n>?i  a  cr:i=.iiial  writ.  Can  the  usual  criminal  procedure  be 
arrejtrd  and  frustrated  br  this  writ?  Surely  not  To  so  hold 
wc:ili  polsT  the  rir^r  of  criminal  process.  Everybody  would 
be  asking  a  pr*?hy::::cn  when  a  warrant  is  sued  out  against 
hizi.  We  vircline  to  set  such  a  piwedent,  and  decide  the  merits 
wi:h:-:  r\:,rird  to  the  question  of  the  propieiy  of  thus  using 
the  wrlt«  mi  thus  be  understood  as  holding  that  prohibition  can 
be  so  U5^.  even  though  the  parties  consent,  as  we  do  not  think 
that  c«:?::st"r.:  can  gire  the  writ  a  function  not  given  it  by  law. 
See  disscntizg  opinion  in  Si^e  t.  Godfrey^  (46  S.  E.  185),  54 
W.  Ta.  o-L 

Ar.o:hcr  rv:ason  why  the  writ  does  not  lie,  so  far  as  it  sedcs 
to  Tv^crain  the  ac::?n  of  the  justice,  is,  that  he  had  already 
acred.    Whca  he  sent  Woods  on  to  the  criminal  court  he 
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functus  officio,  the  matter  was  that  in&tant   in  the  criminal 
<2onrL    'Trohibition  does  not  lie  to  restrain  an  inferior  court 
after  the  judgment  has  been  given  and  fully  executed/'    Hal- 
demon  V.  Davis,  28  W.  Va.  324. 

Next  as  to  whether  the  writ  can  go  to  operate  upon  the  con- 
stable and  clerk.  As  to  the  constable :  We  are  to  presume  that 
for  prohibition  was  not  presented  imtil  9th  December,  the  con* 
stable  had  already  lost  custody  of  the  slot  machine.  It  does 
not  appear  to  the  reverse.  Where  after  judgment  prohibition  is 
asked  to  restrain  its  execution,  as  may  under  some  circum- 
stances be  done,  it  must  appear  that  execution  has  not  been 
•done;  but  in  this  case  it  does  not  so  appear.  City  v.  Beller, 
45  W.  Va.  44;  Wilkinson  v.  HoJce,  39  Id  p.  405;  BoHey  v. 
Archibald,  33  Id.  229.  And  the  constable  is  not  a  judicial  offi- 
cer, nor  is  the  clerk,  and  prohibition  is  only  to  judicial  tribu- 
nals. 

As  to  clerk,  the  rule  proposes  that  the  writ  shall  command 
liim  ^'no  further  to  hold  said  slot  machine  from  the  petitioner;'' 
that  is,  that  he  surrender  it  to  Woods ;  it  can  have  no  other  sig- 
nificance. It  woidd  be  worthless  otherwise.  This  makes  the 
"writ  an  action  of  detinue,  a  function  which  it  cannot  perform. 
If  the  order  of  the  justice  were  void,  as  it  is  not,  or  if  that 
feature  touching  the  machine  were  void,  it  could  be  so  held  in 
an  action  of  detinue,  which  would  be  the  proper  process.  Pro- 
hibition does  not  lie  where  other  plain  remedy  exists.  But  aside 
from  the  last  consideration,  the  statute  gives  authority  to  seize, 
under  the  warrant  of  the  justice,  a  gaming  table  or  faro  bank, 
and  the  power  to  bum  it,  and  within  this  would  be  included  the 
power  to  hold  it  as  evidence  in  furtherance  of  the  prosecution 
originating  with  the  warrant,  and  to  answer  final  judgment  of 
its  condemnation.  Now,  this  seizure  is  thus  under  color  of  stat- 
ute authority  and  jurisdiction,  not  without  jurisdiction,  not  an 
excess  or  abuse  of  jurisdiction,  but  within  the  very  letter  of  the 
jurisdiction  given  by  the  statute.  The  arrest,  holding  the  ac- 
cused to  answer  in  court  and  seizure  of  the  instrument,  thus 
preventing  its  use  in  gaming  until  trial  and  judgment — all 
these  are  imder  color  and  justification  of  the  authority  or  jur- 
isdiction given  by  the  statute.  To  sustain  a  jurisdiction  wide 
enough  to  justify  not  only  the  issue  of  the  warrant  and  hold  the 
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accused  to  answer  an  indictment,  but  also  the  seiziire  of  the  slot 
machine^  is  not  to  assert  a  power  in  the  justice  to  bnm  the 
machine.  We  do  not  think  he  has  that  power.  This  warrant 
was  issued  under  a  statute  which  does  not  give  the  justice  power 
to  hear  and  determine  final  judgment  His  only  power  is  to 
determine  whether  there  is  probable  cause  to  hold  the  party  to 
answer  in  the  trial  court.  We  can  not  cut  his  power  into  sep- 
arate pieces^  and  say  that  whilst  he  can  not  try  the  guilt  of  the 
accused  and  impose  punishment,  yet  he  can  pass  judgment  that 
the  machine  be  burnt.  We  think  that  whether  the  machine  shall 
be  burnt  or  released  depends  on  whether  the  accused  is  guilty. 
If  not  guilty,  he  is  not  himself  to  be  punished,  neither  is  the 
machine  to  be  burnt,  and  as  only  the  trial  court  can  determine 
his  guilt,  so  only  it  can  condemn  the  machine  to  be  burnt.  If 
the  parjy  is  guilty,  destruction  of  the  machine  follows  ihe  a»- 
certainment  of  his  guilt;  if  acquitted,  judgment  of  restitution 
to  him  of  his  property  follows.  Though  the  thing  be  plainly  an 
instrument  of  gaming  under  the  statute^  yet  if  its  owner  be 
acquitted  of  using  it  for  that  purpose,  it  can  not  be  destroyed, 
as  it  is  only  instruments  actually  used  and  kept  for  gaming  that 
are  thus  condemned  to  destruction. 

It  is  argued  that  only  after  trial  by  a  jury  and  conviction  of 
the  accused  can  the  gaming  table  be  seized.  This  cannot  be  so. 
It  is  designed  to  take  from  the  accused  the  gaming  instroment, 
and  stop  its  use  until  trial.  It  goes  along  with  the  accused  to 
share  his  fate. 

It  is  argued  that  there  is  no  authority  to  turn  over  to  the 
court  as  evidence  the  slot  machine,  and  that  that  part  of  the  jus- 
tice's order  is  an  excess  and  abuse  of  his  power,  and  warrants 
prohibition,  as  the  statute  gives  only  power  to  bum.  We  have 
just  said  that  the  statute  does  not  contemplate  a  burning  by  order 
of  the  justice,  and  this  would  justify  the  commitment  of  the  slot 
machine  to  the  custody  of  the  criminal  court  to  abide  its  order, 
so  that  it  may  have  possession  and  execute  its  judgment  of 
burning. 

The  justice  had  jurisdiction  under  the  statute  to  decide 
whether  there  was  probable  cause  to  charge  the  accused.  Sure- 
ly that  cannot  be  doubted.  It  is  plain  too,  that  he  had  power 
to  retain  the  machine  as  evidence,  and  also  to  answer  judg- 
ment of  condemnation  of  it.     The  general  law   justifies    not 
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merely  seizure  of  articles  admissible  as  evidence,  but  even 
search  of  the  person  charged  in  order  tg  get  evidence.  State 
necessity  calls  for  it.  1  Bishop  Crim.  Proced.  section  210; 
Hughes,  Crim.  Proced.  section  3132.  The  above  considera- 
tions based  on  only  section  1,  chapter  151,  besides  general  law, 
to  show  that  the  justice  had  jurisdiction  to  seize  and  provide 
for  the  retention  of  the  article,  may  be  strongly  supplemented 
"by  Code,  chapter  155  allowing  warrants  to  search  premises  to 
find  gaming  implements,  as  it  gives  power  to  the  justice  to  issue 
search  warrants,  and  allows  seizure,  and  directs  that  the  article 
be  safely  kept  by  direction  of  the  justice  to  be  used  as  evidence 
and  then  in  some  cases  burnt.  The  law  thus  plainly  gave  the 
justice  jurisdiction  to  do  all  he  did  in  this  case.  (Boyd  v.  U.  S., 
116  U.  S.  616,  is  a  valuable  case  as  to  limit  of  right  of  search 
where  it  is  illegal  or  compels  one  to  furnish  evidence  against 
himself.) 

Thus,  we  see  clearly  that  the  justice  had  jurisdiction.  It  is 
proposed  to  make  the  civil  writ  of  prohibition  review  and  re- 
Terse  his  action  for  supposed  error,  as  if  it  were  appellate  pro- 
cess. Prohibition  has  no  such  office.  County  Court  v.  Bore- 
man,' 34:  W.  Va.  362.  The  case  of  State  v.  Godfrey,  (46  S.  E. 
185),  54  W.  Va.  5^,  does  not  conflict  with  this  case,  because 
the  town  ordinance  under  which  the  warrant  issued  was  void, 
there  was  no  jurisdiction. 

It  is  said  that  the  statute  in  authorizing  the  seizure  and 
withholding  of  a  gaming  table  is  a  violation  of  the  constitution, 
as  it  takes  property  without  due  process.  This  argument  goes 
upon  the  theory,  in  part  at  least,  that  it  is  the  justice  who  com- 
mands the  burning  of  the  gaming  table.  It  may  be  that  if  such 
were  the  construction  of  the  statute,  trial  before  the  justice 
would  be  due  process.  Laidley  v.  Land  Co.,  159  TJ.  S.  103. 
But  we  hold  that  it  is  only  the  trial  court  after  conviction,  that 
can  order  such  burning,  and  it  cannot  be  intimated  that  this 
is  not  due  process. 

It  cannot  be  maintained  that  the  clause  of  the  ytatute  author- 
izing the  seizure  and  burning  a  gaming  table  is  unconstitutional. 
Mere  gaming  is  not,  at  common  law,  an  offense,  but  only  by 
statute;  but  keeping  a  gaming  house  is  a  public  nuisance  by 
common  law.  14  Am.  &  Eng.  Ency.  L.  (2  ed.)  666;  1  Wood  on 
Nuisance,  section  45.     It  is  law  very  ancient  that  upon  an 
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indictment  for  maintaining  a  public  nuisance  not  only  may 
the  offender  be  punished^  but  the  nuisance  may  be  abated  as 
part  of  the  judgment,  and  the  thing  with  which  the  nuisance 
is  done  may  be  destroyed.  1  Am.  &  Eng.  Ency.  L.  (2  ed.)  78; 
S  Wood  on  Nuisance,  section  864.  This  is  a  governmental 
power,  existing  under  that  vast  power  called  the  "police  power." 
It  is  coeval  with  government.  Under  it  all  criminal  law 
ifinds  its  warrant.  1  McClain,  Crim.  L.  section  23.  We 
'Cannot  believe  that  it  was  the  design  of  the  state  constitn- 
Ition  or  of  the  14th  amendment  to  the  national  constitutkuiy 
in  declaring  that  no  one  shall  be  deprived  of  property 
without  due  process  of  law,  to  enervate  and  emasculate  gov- 
ernment of  powers  so  essential,  and  deeply  rooted  in  the  social 
fabric  long  before  the  adoption  of  American  constitutions.  They 
effect  no  repeal  of  such  inherent  common  law  powers.  In  re 
Converse,  137  XJ.  S.  624;  State  v.  Sponagle,  45  W.  Va.  415; 
•26  Am.  &  Eng.  Ency.  L.  (2  ed.)  146.  So,  the  established  law 
of  public  nuisance  and  remedy  will  warrant  the  seizure  and  de- 
tention and  custody  of  the  machine  by  the  criminal  court,  as 
evidence,  and  to  execute  its  judgment.  In  fact,  this  con- 
fiscation of  the  table  is  a  part  of  the  punishment,  just  as  are  the 
fine  and  imprisonment.  Of  course,  the  constitutions  do  not 
debar  the  Legislature  from  fixing  punishment  Bishop  Stat. 
Crimes,  section  993.  The  old  common  law  confiscated  the  fel- 
on's property.  That  general  forfeiture  of  the  common  law, 
as  a  mere  sequence  of  conviction,  cannot  be  enacted  in  this 
state  because  of  our  bill  of  rights  saying,  ''Xo  conviction  shall 
work  corruption  of  blood  or  forfeiture  of  estate."  This  abol- 
ishes power  to  declare  a  forfeiture  as  a  legal  consequence  of 
conviction;  but  it  does  not  inhibit  a  provision,  like  that  in  the 
gaming  act,  forfeiting  the  particular  thing  working  the  mis- 
chief, the  instrument  of  the  nuisance  or  offense.  The  legisla- 
ture may  devest  property  in  that  particular  thing,  'forfeitures 
of  specific  articles  ♦  ♦  ♦  are  a  species  of  fine,  resting  on  thi 
same  principle  as  a  sentence  to  pay  a  sum  of  money.  We  have 
no  general  practice  of  imposing  this  sort  of  forfeiture,  but  it  is 
sometimes  done  under  the  direction  of  a  statute."  Bishop's 
New  Cr.  L.  section  944.  The  legislature  may  determine  when 
that  which  is  otherwise  property  shall  cease  to  be  such^  if  kept 
against  law.    It  is  subject  to  police  power.    Train  t.  Boston 
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Co.,  59  Am.  R.  113 ;  20  L.  R.  A.  52 ;  People  v.  Budd,  15  Am. 
St.  R.  460.  In  Lawion  v.  Steele,  140  U.  S.  133,  a  state  act 
authorizing  private  individuals  and  certain  officers  to  destroy 
fish  nets  was  held  a  lawful  exercise  of  police  power  and  not  to 
deprive  persons  of  property  without  due  process.  In  some  states 
are  statutes  confiscating  intoxicating  liquors  kept  for  sale  con- 
trary to  law,  and  authorizing  their  seizure.  In  Fisher  v.  Mc- 
(jirr,  61  Am.  D.  381,  it  is  held  that  "the  Legislature  may  de- 
clare possesion  of  certain  property  to  be  unlawful,  where  such 
property  would  be  dangerous,  injurious  or  noxious  and  may  by 
due  process  of  law,  by  proceeding  in  rem,  provided  for  the 
abatement  of  the  nuisance,  and  the  punishment  of  the  offender, 
by  the  seizure  and  confiscation  of  the  property,  by  the  removal, 
sale,  or  destruction  of  the  noxious  articles."  The  supreme 
court  has  held  in  Mugler  v.  Kansas,  123  U.  S.  623,  that  "the 
destruction  in  the  exercise  of  the  police  power  of  the  state  of 
property  used  in  violation  of  law,  in  maintaining  a  public  nuis- 
ance, is  not  a  taking  of  property  for  public  use,  and  does 
not  deprive  the  owner  of  it  without  due  process  of  law."  It 
held  that  the  state  had  constitutional  power  to  declare  any 
place  kept  for  illegal  manufacture  or  sale  of  liquors  a  public 
nuisance,  and  abate  it,  and  at  the  same  time  provide  for  the 
trial  of  the  offender.  An  Iowa  statute  provided  that  if  the  exist- 
ence of  a  nuisance  is  established  by  trial,  it  should  be  abated 
by  the  judgment  by  seizing  and  destroying  the  liquor,  and  that 
the  fixtures  and  furniture  used  on  the  premises  for  manufacture 
or  sale  of  liquor  should  be  removed  and  sold.  It  was  argued 
that  the  peizure  and  destruction  of  the  liquor  and  removal  and 
sale  of  the  fixtures  was  contrary  to  the  14th  amendment;  that 
this  could  not  be  done  by  legislative  enactment,  whereas  this 
legislation  forfeited  the  property;  that  forfeiture  must  be  by 
action  against  the  thing,  and  that  in  a  criminal  prosecution  the 
property  is  not  involved,  as  is  contended  in  this  case,  and  that 
the  defendant  was  entitled  to  his  day  in  court  ii])on  the  for- 
feiture of  the  property.  The  court  said,  what  we  say,  that 
property  cannot  be  forfeited  by  a  legislative  act  but  only  by 
judgment  of  a  court  after  notice,  that  the  statute  did  not  for- 
feit property  by  legislative  enactments,  but  as  in  many  other 
instances,  authorizes  the  courts,  in  cases  where  it  hase  been 
established  on  judicial  investigation  that  the  property  is  such. 
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or  has  been  so  used  as  to  be  a  nuisance,  to  abate  it  by  destroj'ing' 
and  selling  the  property.  It  said  that  in  actions  wherein  the 
existence  of  the  nuisance  is  eotablished  under  the  law  in  ques- 
tion, the  action  is  against  the  thing — the  place — as  well  as 
against  the  person.  In  either  case  the  question  of  whether  the 
place  was  a  nuisance,  and  if  so  whether  the  person  was  engaged 
in  keeping  it.  The  court  said  that  as  the  proceedings  is  against 
person  and  thing  both,  the  person  has  due  notice,  and  his  day 
in  court  to  defend  against  forfeiture  as  also  to  defend  himself. 
Just  so  in  this  case.  Craig  v.  WerthmtiUer,  '^8  Iowa  598, 
Where  one  has  his  dav  in  court  and  regular  trial  that  is  due 
process.  Laidley  v.  Land  Co.,  159  U.  S.  103.  Such  anti-liquor 
laws  forfeiting  property  have  been  frequently  sustained.  Black 
on  Intox.  Liquors,  section  Si;  Predion  v.  Drew,  54  Am. 
D.  639 ;  Bishop  on  Stat.  Crimes,  sections  993,  994. 

We  conclude  that  the  statute  in  question  is  valid  both  as  to 
the  person  proceeded  against  and  the  implements  used  for  gam- 
ing. 

The  question  whether  a  slot  machine  is  an  instrument  of 
gaming  within  the  meaning  of  section  1,  chapter  151,  Code, 
was  fully  and  ably  argued  orally  and  in  briefs,  and  this  Court 
is  as  well  prepared  to  decide  it  now  as  it  likely  ever  will  be^ 
though  strictly  it  is  not  proper  to  decide  it,  as  prohibition  does 
not  lie.  As  it  was  stated  in  argument  that  indictments  are 
pending  in  some  counties  against  persons  for  keeping  slot  ma- 
chines, and  that  those  using  them  want  to  know  whether  they 
are  violating  the  law  or  not,  some  of  the  members  of  the  Court 
favor  expressing  our  opinion  upon  it;  but  some  members  object- 
ing, we  do  not  consider  the  question  in  this  opinion. 

We  affirm  the  judgment  discharging  the  rule. 

Affirmed, 


CHARLESTON. 

Malsby  v,  Lanark  Co. 

Submitted  March  1,  1904— Decided  March  29.  1904. 

1.     Accounts — Partn  ership — Misjoinder. 

A  count  upon  an  individual  demand  cannot  be  Joined  with  a 
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count  upon  a  partnership  demand  in  a  declaration,  neither  part- 
ner being  dead.  It  is  a  misjoinder  of  counts,  and  is  fatal  to  the 
declaration  on  demurrer,    (p.  486.) 

2.      Counts — Misjoinder, 

Misjoinder  of  counts  in  a  declaration  is  fatal  to  the  declaration 
upon  demurrer,     (p.  486.) 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  L.  W.  Malsby  against  the  Lanark  Fuel  Company. 
Juflgment  for  plaintifl',  and  defendant  brings  error. 

Reversed. 

J.  H.  Hatcuer^  and  Laixg  &  File,  for  plaintiff  in  error. 
H.  A.  DuNX  and  Farley  &  Hoxaker,  for  defendant  in  error. 

Braxxox,  Judge: 

This  is  an  action  of  assumpsit  in  the  circuit  court  of  Raleigh 
-county  by  L.  W.  Malsby  v.  Lanark  Fuel  Company,  in  which  the 
plaintiff  rocovtirod  by  verdict  and  judgment  $222.30,  and  the 
<3efendant  brings  the  case  to  this  Court.     The  defendant  de- 
murred to  the  declaration  and  each  count,  but  the  demurrer 
was  overruled.    The  first  count  is  the  common  count  in  indeb' 
iiaUis  assumpsit  for  goods  sold,  "for  work  furnished  by  the 
plaintiff  for  the  defendant,"  for  money  laid  out  for  defendant, 
and  upon  account  stated.     Tho  second  states  a  written  contract 
between  L.  W.  Malsby  and  Company,  by  which  Malsby  and 
Company  agreed  to  grade  sidings,  inclines  and  pit  for  a  drum 
house  and  build  a  drum  house,  trestle  and  chute,  and  some 
other  work.     It  avers  that  L.  W.  Malsby  and  Company  was 
composed  of  L.  W.  Malsby  and  L.  T.  Marshall  when  the  con- 
tract was  made,  but  that  before  the  work  began  Marshall  with- 
drew from  the  firm  leaving  L.  W.  Malsby  as  successor  to  L.  W. 
Malsby  &  Company,  and  that  all  the  work  done  was  by  L.  W. 
Malsby  as  such  successor.     The  third  count  avers  an  oral  con- 
tract  between   Malsby   and   defendant   for   the   doing   of   the 
ivork. 

There  is  a  misjoinder  of  counts.  The  first  and  third  counts 
aver  a  contract  bv  ^falsbv  as  an  individual  with  the  defendant, 
the  second  a  contract  between  a  firm  and  defendant.  The  con- 
tract having  been  made  bv  the  firm  remained  the  contract  of 
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the  firm  after  the  dissolution,  because  dissolution  does  not 
affect  uncompleted  contracts.  The  liability  to  do  the  work 
still  rested  on  the  firm,  and  when  one  partner  did  the  work 
be  did  it  for  the  firm  in  execution  of  a  contract  of  the  firm, 
and  the  legal  right  to  pay  for  it  vested  in  the  firm.  Right 
of  action  on  it  was  vested  in  the  firm  as  late  partners.  The 
cause  of  action  accrued  under  a  firm  contract.  The  firm 
continued  as  to  this  contract.  Bates  on  Partners,  sections  707, 
711,  22  Eng.  &  Am.  Ency.  L.,  (2d  ed.)  217;  Story  on  Partners, 
sec.  325;  Houser  v.  Irvine,  38  Am.  Dec.  768.  Both  part- 
ners living,  the  right  of  action  was  joint  in  them.  A  part- 
nership demand  cannot  be  joined  with  an  individual  demand, 
unless  one  partner  is  dead  leaving  the  demand  to  survive  to 
him  alone,  as  then  he  has  the  sole  legal  title.  15  Ency.  PL  & 
Pr.  914,  919.  "The  consequences  of  a  misjoinder  of  counts,  or 
causes  of  action,  are  more  material  than  in  a  case  of  the  single 
count  being  defective;  for  in  the  case  of  misjoinder,  however 
perfect  the  counts  may  be  in  themselves,  the  declaration  will  be 
bad  on  general  demurrer,  but  not  under  our  statute  of  jeofails 
(V.  C.  1873,  chapter  177,  section  3,  chapter  169,  section  2,) 
on  motion  in  arrest  of  judgment,  or  on  writ  of  error,  unless 
a  demurrer  had  been  put  in  and  overruled.'*  (1  Chit.  PI.  237 
et  seq,)  4  Minor,  448;  2  Tucker,  204.)  *^hen  there  is  a 
misjoinder  of  counts,  a  demurrer  for  this  cause  will  be  a 
general  demurrer  to  the  whole  declaration,  not  to  a  particular 
count,  or  a  paiicular  brtach,  or  to  any  other  part  of  a  coimt 
This  principle  is  in  no  wise  inconsistent  with  that  which  re- 
quires a  demurrer  to  a  particular  count,  or  a  particular  part 
of  a  court,  in  order  to  make  available  an  objection  applicable 
merely  to  a  count  or  part  of  a  count.*  For  in  the  ca<e  of  a  mis- 
joinder, the  objection  is  no  more  applicable  to  any  one  count 
or  part  of  a  count,  than  to  any  other.  The  objection  is,  that 
the  plaintiff  has  joined  causes  of  action  which  the  law  does  noc 
allow  to  be  joined;  and  the  objection,  if  sustained,  necessarily 
shows  that  the  whole  declaration  is  bad.'*  1  Robinson's  (old) 
Prac.  284  Sec  4  Minor,  1161.  "After  demurrer  for  mis- 
joinder the  plaintiff  cannot  cure  it  by  nolle  proseqi"  2  Tidd's 
Prac.  735.  The  title,  the  legal  title,  to  this  demand  being  in 
the  partners,  both  must  join.     How  could  a  demand  from  the 
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execution  of  a  partnership  contract  be  joined  with  an  individ- 
ual demand? 

It  cannot  be  thought  that  because  the  second  count  says  that 
Marshall  withdrew  from  the  firm  ^^eaving  said  L.  W.  Malsby  the 
successor  to  L.  W.  Malsby  and  Company/^  and  the  work  was 
done  by  the  plaintiff  as  such  successor,  it  is  in  effect  an  assign- 
ment. After  dissolution  there  is  no  successor.  It  has  no  legal 
meaning  here.  One  is  no  more  successor  than  the  other.  And 
there  is  no  allegation  of  a  contract  of  assignment  between  the 
partners.  The  pleader  only  means  that  by  reason  of  the  plain- 
tiff doing  the  work  he,  in  law,  was  entitled  to  the  demand,  which 
is  not  the  case,  for  it  belonged  to  both,  subject  to  settlement  and 
firm  debts.  The  law  requires  legal  certainty  in  pleading,  and 
the  word  used  to  aver  withdrawal  of  one  member  and  that  the 
other  was  successor  the  whole  averment  is  indefinite,  uncertain, 
capable  of  other  interpretation  than  that  of  assignment.  No 
form  can  be  found  in  common  law  pleading  avering  assignment 
would  warrant  this.  State  v.  Aler,  39  W.  Va.,  549;  Hogg. 
Plead  &  Forms,  59. 

We,  therefore,  reverse  the  judgment,  set  aside  the  verdict, 
and  render  judgment  for  the  defendant  on  the  demurrer  to 
the  declaration,  because  of  misjoinder  of  counts.  There  being 
no  decia^•ation,  it  is  improper  to  pass  on  other  questions. 

Reversed. 

Dent  Judge,  (dissenting) : 

I  cannot  concur  in  the  conclusion  in  this  case  because  it  is 
unreasonable  and  productive  of  gross  injustice.  The  sole 
ground  for  dismissing  the  action  is  a  misjoinder  of  causes  of 
action  in  different  counts.  The  second  count  is  said  to  be  a 
partnership  demand  for  which  one  partner  cannot  sue  sepa- 
rately. If  this  were  true,  of  course  the  misjoinder  would  be 
improper.  The  count,  however,  shows  on  its  face  that  the  plain- 
tiff claims  the  whole  beneficial  interest  in  the  demand  sued  upon, 
and  when  the  writing  is  produced  by  order  of  the  court,  it 
shows  the  plaintiff  alone  may  sue  upon  it  as  it  is  a  con- 
tract in  his  own  name.  Hence,  the  count,  if  badly  defective, 
is  amendable,  and  if  this  action  is  dismissed  all  the  plaintiff 
can  do  is  to  bring  another  suit  in  his  own  name,  in  the  same 
cause  of  action,  with  proper  allegations  showing  that  he  is  the 
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sole  beneficiary  thereof.  To  promote  substantial  justice  the 
trial  court  may  permit  amendments  at  anv  time  before  final 
judgment.     Section  8,  chapter  131,  Code. 

A  defendant  mav  not  crave  over  to  a  writing  not  under  seal, 
jDut  he  may  have  an  order  from  the  court  permitting  an  inspec- 
tion of  the  writing,  which  is  equivalent  to  the  same  thing  as  oyer, 
and  when  the  writing  is  produced,  it  shows  thit  it  has  been 
misdescribed  in  the  count,  which  should  be  accordingly 
amended.  An.  Steph's  Pleadings,  160.  When  so  amended, 
there  is  no  misjoinder,  for  a  partner  has  the  right  to  sue  for 
a  partnership  demand. 

First:  When  the  beneficial  interest  is  in  him  and  the  other 
members  of  the  firm  are  nominal,  and  this  is  a  question  of 
evidence.    1  Chitty  Plead.  11,  12. 

Second:  Where  the  contract  is  made  with  him  in  his  own 
name.    Dicey  on  Parties  to  Actions,  p.  1T4 — s.  p.  153. 

In  the  present  case  both  these  principles  are  combined.  The 
<;ount  shows  the  plaintiff  claims,  though  it  may  be  improperly, 
the  whole  beneficial  interest,  and  the  contract  shows  it  was 
made  in  his  own  name  for  his  own  benefit.  Hence  the  count, 
if  bad;  is  amendable.  !N^ot  to  permit  its  amendment,  is  groa 
injustice  and  forces  him  to  bring  his  suit  over  again  without 
reason;  not  in  the  partnership  names  or  in  the  names  of  the  part- 
ners, but  in  his  own  name  for  a  claim  in  which  ke  alonb  is 
interested. 

As  sliown  by  the  allegations  and  contract,  Marshall  was  a  mere 
nominal  partner  with  no  substantial  interest  in  the  partner- 
ship, and  no  legal  interest  in  the  claim  in  suit.  Dicey  on'  Pap- 
ties  to  Actions,  172,  173. 

This  has  nothing  to  do  with  the  merits  of  the  case  but  by  the 
dismissal,  instead  of  determining  the  case  on  the  merits,  the  par- 
ties are  simply  sent  back  to  begin  over  again.  The  decision, 
therefore,  is  unjust  to  both  parties,  when  it  might  have  ended 
the  litigation. 
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CHARLESTON- 
NATIONAL  Cash  Register  Company  v.  Ijnion  Barqai» 

House. 

Submitted  March  1,  190-1— Decided  March  29,  1904. 

1.       Writ  of  Error — Record. 

Where  the  record  Is  so  imperfect  as  not  to  disclose  error  In 
a  Judgment,  It  is  presumed  to  be  right,  and  on  writ  "of  error  will 
be  affirmed,     (p.  490.) 

Error  to  Circuit  Court,  McDowell  County. 

Proceeding  between  the  Xational  Cash  Eegister  Company 
-and  the  Union  Bargain  House.  From  the  judgment  the  Na- 
tional Cash  Register  Company  brings  error. 

Affirmed. 

T.  L.  Henritz.  and  Strother  &  Strother,  for  plaintiff  in 
error. 

R.  C.  and  B.  McClaugherty,  and  D.  E.  French^  for  de- 
fendant in  error. 

Brannon,  Judge: 

In  the  petition  for  the  writ  of  error  it  is  said  that  National 
Cash  Register  Company  sold  Womach,  trading  as  Union  Bar- 
gain House,  a  cash  register,  reserving  title  until  payment  of 
purchase  money,  and  that  E.  B.  Taylor  &  Company  levied  an 
execution  against  Womach  on  the  register,  and  the  Register 
Company  filed  before  the  justice  claim  to  it,  asking  its  release 
from  the  execution,  and  after  trial  before  the  justice,  the  case 
went  to  the  circuit  court  on  appeal,  when  it  was  decided  against 
the  Register  Company,  and  it  took  out  a  writ  of  error. 

There  is  no  paper  to  show  even  a  commencement  of  action  be- 
fore a  justice,  though  from  an  order  we  may  say  there  was. 
That  order  says  an  order  to  summon  the  parties  was  issued,  but 
it  is  not  in  the  record,  but  an  order  between  the  Register  Com- 
pany and  Meoni  &  Co.  and  C.  Womach  appears.  Tlie  judgment 
-of  the  circuit  court  recites  that  the  case  was  heard  by  the  court 
^apon  agreed  statement  of  facts  filed  with  the  papers,  but  the 
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Btatement  is  not  in  the  record.  The  entry  in  the  Justice's  docket 
does  say  that  it  was  agreed  that  Taylor  &  Co.  were  executioa 
creditors  of  the  Union  Bargain  House,  and  that  the  eiecntion 
was  levied  on  "the  cash  register  referred  to  in  the  order  herein, 
and  which  is  claimed  by  the  plaintiff;"  but  that  order  is  not  in 
the  record  so  as  to  describe  or  identfy  the  register,  nor  is  the 
execution,  nor  is  there  proof  what  register  was  levied  on,  nor 
that  it  was  the  same  sold  by  the  Register  Company  to  Bar- 
gain House.  There  is  notice  of  reservation  of  title  printed,  but 
not  made  a  part  of  the  record  by  bill  of  exceptions  or  otherwise. 
There  is  no  evidence  to  identify  the  register  as  the  one  sold  or 
as  the  one  to  which  the  reservation  of  title  was  reserved. 

A  judgment  is  presumed  to  be  right,  and  unless  we  have  the 
evidence  certified,  whether  the  case  was  tried  by  a  jury  or  a 
court  in  lieu  of  it,  we  cannot  reverse.  Robertson  v.  Harmon,  47 
W.  Va.  500;  State  v.  Miller,  26  Id,  106.  We  must  aflBrm  the 
judgment  as  we  must  take  it  to  be  right  until  shown  not  to  be. 
Hickman  v.  Painter,  11  W.  Va.  386;  3  Cyc.  419;  Oriffiih  v.  Cof- 
rothers,  42  W.  Ya.  59. 

Affirmed, 


CHARLESTON. 

Colston^  et  ah,  Adm'rs.  v.  Miller. 
Submitted  February  23,  1904— Decided  March  29,  1904. 

1.         PrAUDTTU:NT   Ck)NVEYANCE. 

Retention  by  the  grantor  of  the  possession  of  real  estate  coD' 
▼eyed  by  him  with  intent  to  defraud  his  creditors  is  a  bad^  of 
fraud,  and  casts  upon  the  parties  the  burden  of  showing  that  th9 
grantor  is  holding  in  good  faith  under  the  grantee  as  his  tenant 
or  consistently  with  the  deed.     (p.  497.) 

2.      Fraudulent  Convey  a  inxe — Tenant. 

When,  in  case  of  such  retention  of  possession,  the  grantee,  iir 
an  attempt  to  prove  such  tenancy,  discloses  acts  of  his  owa.  Is 
respect  to  the  crops  raised  on  the  land  by  his  alleged  tenant,  ior 
consistent  with  fairness  and  good  faith  toward  the  creditors  of 
the  grantor,  he  thereby  not  only  fails  to  repel  the  inference  of 
fraud  arising  from  the  act  of  permitting  the  grantor  to  remalB 
in  possession,  but  establishes  an  additional  circumstance  tending 
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to  show  participation  on  his  part  in  the  fraud  of  the  grantor, 
(p.  500.) 

8.     Fraudulent  Conveyance. 

When  a  conveyance  is  attacked  hy  creditors  of  the  grantor  on^ 
the  ground  of  fraud,  the  burden  is  upon  the  grantee  to  prove 
full  payment  of  an  adequate  consideration  for  the  property,  and»- 
if  it  appear  that,  in  addition  to  the  land,  he  received  from  the- 
grantor  certain  choses  in  action,  his  failure  to  show  such  pay- 
ment of  such  consideration  for  the  assignment  of  such  choses- 
in  action  as  well  as  part  of  the  alleged  purchase  money  of  the* 
land,  is  potent  evidence  of  fraud  in  the  entire  transaction,  (p; 
501.) 

4.     Fraduuent  Conveyance — Consideration. 

To  sustain  the  claim  of  payment  of  consideration  in  such^ 
case,  when  the  amounts  are  large,  the  testimony  of  the  grantee, 
if  uncorroborated  by  receipts,  memoranda,  or  other  documen- 
tary evidence,  must  be  clear,  positive,  definite,  consistent  with- 
other  evidence  offered  by  him,  and  free  from  self-contradiction, 
(p.  502.) 

6.  Fraudulent  Conveyance — Relationship, 

Relationship  between  the  parties,  by  blood  or  affinity,  calls- 
upon  the  court  for  careful  and  close  scrutiny  of  the  transaction 
and  the  conduct  of,  and  evidence  ofTered  by,  the  grantee,  (p.- 
496.) 

6.        B'RAUDULENT  CONVEYANCE — SetS-Off. 

Failure  to  allow  sets-ofC  is  not  cause  for  reversal  of  a  decree 
at  the  instance  of  a  party  who  did  not  ask  for,  or  rely  upon  a 
claim  to,  them  in  the  court  below,    (p.  606.) 

7.  Fraudulent  Conveyance — Creditors. 

When  a  conveyance  is  decreed  to  be  fraudulent  upon  a  bill 
filed  by  a  single  creditor  of  the  grantor  and  no  other  creditors- 
have  questioned  it  and  it  does  not  appear  that  there  are  any 
others,  it  is  unnecessary  and  erroneous  to  order  a  convention  of 
the  creditors  of  the  grantor,     (p.  507.) 

Appeal  from  Circuit  Court,  Berkeley  County. 

Bill  by  AVilliam  B.  Colston,  administrator  and  others  against 
Maria  E.  Janney  and  otliers.  Decree  for  plaintiffs,  and  defend- 
ant, Victor  D.  Miller,  appeals. 

Affirmed. 

Forest  W.  Brown,  for  appellants. 

Flick^  Westeniiaver  &  Noll,  and  Ingles  &  Xadenbausch^ 
for  appellees. 
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POFPEXBARGER,  PRESIDENT  I 

Victor  D.  Miller  obtained  this  appeal  from  a  decree  of  ihc 
circuit  court  of  Berkeley  county,  declaring  a  certain  deed,  ex- 
ecuted by  Chas.  S.  Lamon  and  wife,  and  purporting  to  conTey 
to  him  a  tract  of  land  containing  210  acres,  2  rods  and  19  poles 
in  consideration  of  $5,262.50,  to  have  been  made  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  the  said  Chas.  5. 
Lamon  and  setting  the  same  aside  as  to  the  debt  due  the  plain- 
tiffs, Wm.  B.  Colston  and  Geo.  M.  Bowers,  administrators  of 
Robert  Lamon,  deceased. 

This  debt  originated  in  the  following  manner:  John  TT 
Lamon,  on  the  13th  day  of  May,  1893,  made  his  negotiable 
promissor)^  note  for  the  sum  of  $4,000.00  to  become  due  and 
payable  four  months  after  its  date,  which  was  endorsed,  nr?t, 
by  said  Chas.  S.  Lamon,  secondly^  by  said  Robert  Lamon^  third- 
ly, bv  G.  M.  Lamon,  and  then  delivered  for  value  to  the  Xi- 
tional  Bank  of  Martinsburg.  At  that  time,  said  John  W. 
Lamon  must  have  been  in  failing  circumstances,  as  he  after- 
wards made  an  assignment  for  the  benefit  of  creditors,  and 
only  a  small  portion  of  the  debt  was  afterwards  collected  out  of 
his  estate,  and  the  balance  was  paid  out  of  the  estate  of  Robert 
Lamon.  Chas.  S  Lamon  was  then  the  owner  of  said  farm 
which  was  worth  not  less  than  $5,000.00  and  personal  eetate 
consisting  of  live  stock,  farming  implements,  ehoses  in  action 
and  other  property  worth  about  $4,000.00.  By  deed  dated  Miy 
22,  1894,  he  conveyed  the  farm  as  aforesaid  to  the  appellant^ 
his  wife's  brother,  and  assigned  to  him  at  about  the  same  time 
two  notes  calling  for  considerable  sums  of  money.  On  or  about 
the  date  of  the  conveyance  of  the  farm,  he  placed  his  persoDsl 
property  in  the  hands  of  his  wife,  executing  to  her  a  bill  of  sak 
thereof;  and  she  converted  the  same  to  her  use. 

Out  of  the  estate  of  Robert  Lamon,  there  was  collected  ca 
said  debt  by  legal  process,  $1,349.21  February  3,  1898,  $635.?S, 
January  30,  1899,  and  $679.97,  May  4,  1899,  and  thereupcm 
the  administrators  of  the  estate  of  said  Robert  Lamon  brought 
this  suit  for  the  purpose  aforesaid,  he  having  been  the  seeecd 
and  Chas.  S  Lamon  the  first,  endorser  on  the  note,  in  conse- 
quence of  which  said  Chas.  8.  Lamon  was  liable  to  him  f« 
•the  amount  so  paid.     Proceedings  were  then  had   which  re 
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suited  on  the  19th  day  of  August,  1902,  in  the  decree  com- 
plained of. 

The  court  is  said  to  have  erred  in  overruling  the  demurrer  to- 
the  original  bill.  This  is  no  doubt  true,  as  it  failed  to  aver  any 
notice  to  the  defendant  Miller  of  the  fraudulent  intent  charged 
upon  his  grantor,  or  participation  therein  on  his  part.  But  the 
plaintiffs,  perceiving  this  error,  cured  it  by  filing  an  amended" 
bill  in  which  the  necessary  allegations  omitted  from  the  original 
are  fully  supplied.  The  only  effect  of  sustaining  the  demurrer 
would  have  been  to  cause  an  amendment  of  the  bill  to  be  made. 
The  voluntary  amendment  is  certainly  as  effective  as  a  compul- 
sory one  would  have  been.  Hence,  the  error  is  clearly  harmless. 
Nor  should  the  demurrer  have  been  sustained  on  the  grouT^d  of 
laches,  as  the  suit  was  instituted  immediately  after  the  making 
of  the  final  pa}Tnent  of  the  debt,  until  which  time  no  cause  of  ac- 
tion as  to  it  arose.  As  the  cause  of  invaliditv,  if  anv,  is  fraud 
and  not  mere  want  of  consideration,  the  statute  of  limitation 
does  not  apply,  and  the  bill  does  not  disclose  such  lack  of  dili- 
gence as  will  bar.  If  the  charge  of  fraud  is  sustained,  the  de- 
fendant cannot  well  say  he  has  been  misled  or  prejudiced  by 
slight  delay  on  the  part  of  the  man  upon  whom  he  perpetrated 
the  fraud,  and  the  rights  of  no  third  party  have  intervened. 

The  record  abounds  with  both  circumstantial  and  direct  pos- 
itive evidence  of  fraudulent  intent  on  the  part  of  the  grantor 
Chas.  S.  Lamon.  Declarations  of  his  intent  and  purpose  to 
convey  the  farm  to  the  defendant  Miller  to  escape  the  payment 
of  said  note,  are  testified  to  by  witnesses,  and  his  subsequent 
conduct  and  declarations  are  tantamount  to  admissions.  Had 
exceptions  to  these  declarations  been  taken  and  the  benefit  there- 
of saved,  some  of  them  were  not  admissible  against  the  defend- 
ant Miller,  because  not  made  in  his  presence.  Robinson  v.  Pit- 
zer,  3  W.  Va.  335;  Houston  v.  McCluney,  8  W.  Va.  135;  Cro- 
ihers  v.  Crothers,  40  W.  Va.  169.  But  the  orders  entered  in 
the  cause  do  not  show  that  any  objection  was  made  or  excep- 
tion taken  at  the  hearing,  and  the  rule  is  that  except  in  the 
case  of  inadmissibility  because  of  incompetence  of  the  witness, 
objections  of  this  kind,  not  made  in  the  court  below,  are  deemed 
to  have  been  waived  and  will  not  be  entertained  on  appeah 
Miller  v.  Gillispie,  decided  at  the  last  term ;  Vanscoy  v.  Stinch- 
comb,  29  W.  Va.  271 ;  Hill  v.  Proctor,  10  W.  Va.  78.      How- 
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^ver  it  would  be  absurd  to  allow  such  declarations  any  probt- 
idve  effect  against  one  who  never  heard  them,  and  unless  the 
•other  evidence  in  the  cause  will  support  the  finding  and  decree, 
it  cannot  stand.  Prior  declarations  of  the  grantor  are  admit- 
sible  against  him,  but  they  do  not  prove  notice  to  the  giantee, 
unless  heard  by,  or  communicated  to,  him.  Bishaff  r.  Hartley, 
•9  W.  Va.  100.  Subsequent  declarations  of  the  grantor  are  gen- 
erally inadmissible.  14  Am.  &  Eng.  Enc.  Law  (2  ed.)  495.  Such 
ideclaratioDs  relating  to  possession  inconsistent  with  the  deed 
;are  admissible.    14  Am.  &  Eng.  Enc.  Law  (2  ed.)  497. 

Miller  sets  up  in  his  respective  answers  to  the  original  and 
amended  bills,  and  proves  by  the  depositions  of  himself  and 
Tiis  attorney  Col.  Buchanan  Schley,  of  Hagerstown,  Md.,  as 
well  as  by  the  checks  themselves,  that,  on  the  16th  day  of  June, 
1894,  he  gave  Chas.  S.  Lemon  his  three  checks  for  aums  aggre- 
gating $4,600.00  all  of  which  were  passed  through  the  banks  as 
•paid.  Two  of  them  were  drawn  on  the  Hagerstown  Bank,  one 
for  $3,000.00  and  the  other  for  $600.00  and  Mr.  Schley  testi- 
fies to  having  gone  with  Lamon  to  that  bank  for  the  purpose  of 
identifying  him,  and  seen  the  money  for  which  they  caUed  actu- 
ally paid  to  Lamon  The  other  was  for  $1,000.00,  dated  June 
16,  1894,  drawn  on  the  Second  National  Bank  of  Hagerstown, 
•endorsed  by  Chas.  S.  Lamon, -and  stamped  as  having  been  paid 
June  19,  1894,  but  credited  in  the  bank  book  aa  of  the  16tfa. 
Miller  and  Schley  say  a  medical  account  of  $235.00  due  from 
Lamon  to  the  former  who  is  a  physician  and  had  been  treating 
Lamon,  was  credited  on  the  purchase  money.  As  to  the  lesi- 
-due  of  $427.50,  the  two  witnesses  to  the  consummation  of  the 
alleged  sale  differ  in  their  testimony.  Miller  says  in  his  ansviff, 
and  also  testifies,  that  he  paid  the  balance  in  cash,  part  of  it  on 
the  same  day,  and  the  balance  $250.00,  at  Lamon's  home  somfr- 
time  afterwards,  in  the  presence  of  Charles  Stuckey,  whom  he 
admits  he  had  called  as  a  witness  to  the  transaction.  Colonel 
Schley  says  that  no  money  was  paid  in  his  office  and  that  the 
difference  between  the  aggregate  of  the  checks  and  medical  ac- 
count and  the  total  amount  of  purchase  money  is  represented  by 
an  indebtedness  due  from  Lamon  to  Miller  which  was  deducted 
by  him  with  the  medical  account  to  ascertain  the  amoont  for 
which  the  checks  were  drawn.  His  testimony  is  aa  follows: 
'^I  put  down  at  his  suggestion  what  the  farm  came  to  per 
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acre^  which  I  do  not  now  recall,  subtracted  from  it  the  bill 
which  he  owed  Dr.  Miller,  which  amount  he  gave  me  at  the 
time,  the  money  he  said  he  had  borrowed  from  Dr.  Miller,  and 
Bubtracted  those  from  what  I  was  told  he  would  give  for  the 
farm,  and  told  the  Doctor  and  himself  the  balance  that  was 
due  on  the  purchase  money.  For  this  amount,  namely,  the  bal- 
ance due.  Dr.  Miller  gave  these  checks  which  I  have  referred  to.*' 
This  he  substantially  reiterates  once  or  twice. 

That  said  sum  of  $4,600.00  was  paid  by  Miller  to  Lamon  as 
aforesaid  admits  of  no  doubt,  but  neither  this  fact  nor  the  pay- 
ment of  the  whole  amount  of  purchase  money,  if  established, 
will  sustain  the  transaction  if  the  grantee  participated  in  the 
fraudulent  intent  of  the  grantor  in  disposing  of  the  property. 
Payment  of  the  purchase  money  alone  is  not  enough.  The  trans- 
action must  have  been  free  from  fraud  on  the  part  of  the 
grantee.  There  is  but  little  evidence  other  than  that  which  is 
circumstantial,  tending  to  show  a  fraudulent  purpose  on  the 
part  of  Miller,  and  that  is  in  the  nature  of  an  admission  made 
acme  time  after  the  purchase.  William  Barber  who  had  work- 
ed for  Lamon  as  a  farm  laborer  before  and  after  tiie  convey- 
ance and  also  for  Mrs.  Lamon  after  the  deatii  of  her  husband, 
testifies  to  a  conversation  which  he  says  occurred  between  Dr. 
Miller  and  his  sister,  Mrs.  Lamon,  in  the  fall  of  1895.  His 
language  is:  "I  heard  Mrs.  Lamon  say  it  was  soon  time  for 
her  to  have  possession  of  the  money  or  of  the  place.  He  said 
the  place  was  his  and  the  money,  too,  but  he  reckoned  he  would 
have  to  leave  her  have  the  place  some  time,  but  they  had  better 
leave  well  enough  alone  for  the  present.  He  said  that  things 
were  very  quiet  now,  but  they  didn't  know  what  might  turn 
up.''  This  is  denied  by  Miller  emphatically,  but,  if  the  sale 
was  a  fraudulent  one,  it  represents  the  possible  and  probable 
status  of  the  property.  It  would  have  been  an  easy  matter  for 
Lamon  to  have  handed  the  money  back  to  Miller  to  hold  upon  a 
secret  trust  for  the  benefit  of  his  wife,  Miller's  own  sister,  and 
not  at  all  inconsistent  with  the  fact  of  actual  payment  of  the 
money,  but  clearly  inconsistent  with  an  honest  purchase  of  the 
farm.  The  same  witness  says  Lamon  told  him  in  the  spring 
of  1894  that  he  had  sold  the  place,  and  his  brother-in-law,  Mr. 
Miller^  had  the  money  in  government  bonds  and  that  he  had 
three  lawyers  employed,  and  that  they  couldn't  touch  either  the 
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money  or  the  lands,  probably  meaning  that  Lamon^s  creditor* 
could  not.  James  M.  CoUis,  called  by  the  defendants  in  re- 
sponse to  a  question  as  to  what  Lamon  told  him  he  had  receired 
for  the  place  from  Dr.  Miller,  testified  he  did  not  mention  the 
amount  but  said:  "Jim,  I  had  more  money  in  my  pocket  at 
once  this  week  than  I  ever  had  in  mv  life,"  and  that  this  re- 
mark  was  made  on  the  day  after  Lamon's  return  from  the  trip 
to  Maryland  at  the  time  of  the  alleged  consummation  of  the 
Bale.  This  and  other  similar  testimony  as  to  what  Lamon  said 
he  had  done  and  declared  his  intention  to  do,  prior  to  the  exe- 
cution of  the  deed,  though  not  in  themselves  amounting  to 
proof  of  fraud  on  the  part  of  Miller,  illustrates  what  may  have 
taken  place  between  these  two  men,  the  fact  of  payment  of  the 
alleged  purchase  money  to  the  contrary  notwithstanding.  In- 
deed, it  is  not  necessary  in  order  to  make  the  transaction 
fraudulent,  that  the  money  should  have  been  returned  to  Mil- 
ler. It  is  enough  that,  with  knowledge  of  Lamon's  fraudulent 
intent  and  by  way  of  participation  therein.  Miller  paid  him  the 
money  and  took  a  conveyance  of  the  land  so  as  to  put  it  out  of 
reach  of  Laraon's  creditors  and  make  it  possible  for  him  to  pre- 
vent them  from  obtaining  satisfaction  of  their  debts  out  of  the 
proceeds. 

The  circumstance  of  relationship  of  the  parties  already  ad- 
verted to,  although  not  sufficient  to  raise  a  presumption  of  fraud 
as  in  the  case  of  a  conveyance  by  a  husband  to  his  wife,  puts  up- 
on the  purchaser  the  necessity  of  producing  evidence  of  his  good 
faith  and  so  explaining  the  facts  and  circumstances  connected 
with  the  transaction  as  to  make  it  withstand  a  closer  and  more 
rigid  scrutiny  on  the  part  of  the  court  than  is  exercised  when 
the  transaction  is  between  strangers.  When  relationship  of  the 
parties  to  the  conveyance  exists,  circimistances,  known  in  the 
law  of  fraudulent  conveyances,  as  badges  of  fraud,  have  greater 
weight  than  in  other  cases,  for  the  law  cannot  overlook  and 
disregard,  upon  an  inquiry  as  to  the  good  faith  of  the  parties^ 
the  natural  desire  of  a  brother  to  protect,  defend  and  shield  a 
sister  or  other  close  relative  when  pursued  by  creditors.  Bal- 
lard V.  Chetvning,  49  W.  Va.  508;  Bank  v.  Gould,  48  W.  Va. 
99 ;  Burt  v.  Timmons,  29  W.  Va.  441 ;  Bartleit  v.  Cleavenger, 
35  W.  Va.  718;    Greer  v.  Mitchell,  42  W.  Va.  499;   Hutckin- 
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son  V.  BoUz,  35  W.  Va.  754;  Butl&r  v.  Thompson,  45  W.  Va. 
660. 

The  diflficulty  of  direct  proof  of  fraud  lies  in  its  very  nature. 
A  fraudulent  transaction  is  always  secret  and  hidden  as  far  as 
it  is  possible  for  the  parties  to  it  to  conceal  it  from  those  upon 
whom  it  is  intended  to  work  wrong  and  injustice.    Hence,  the 
necessity  of  resorting  to  circumstantial  evidence  for  proof  of  it. 
Such  evidence,  the  courts  declare,  is  not  only  suflBcient  to  es- 
tablish the  fraudulent  character  of  a  conveyance,  but  is  often 
the  only  kind  of  evidence  it  is  possible  to  procure.    Thus,  in 
Lockhard  v.  Beckley,  10  W.  Va.  87,  it  is  held  ttiat :    "Although 
fraud  in  fact  must  be  shown  to  impeach  a  conveyance  as  to  sub- 
sequent creditors,  it  is  not  required  that  the  actual  or  express 
fraudulent  intent  appear  by  direct  end  positive  proof;   circum- 
stantial evidence  is  not  only  suflBcient,  but  in  most  cases  is  the 
only  evidence  that  can  be  adduced.     Fraud  is  to  be  legally  in- 
ferred from  the  facts  and  circumstances  of  the  case,  when  those 
facts  and  circumstances  are  of  such  a  character  as  to  lead  a  rea- 
sonable man  to  the  concliision  that  the  conveyance  was  made 
with  the  intent  to  hinder,  delay  or  defraud  existing  or  future 
creditors.^'    To  the  same  effect  sec  Staujfer  v.  Kennedy,  47  W- 
Va.  714;  Richardson  v.  Ilalphsnyder,  40  W.  Va.  15;  Sturm  v. 
Chalfant,  38  W.  Va.  248;  Reynolds  v.  Gawtlirop,  37  W.  Va.  3; 
Bartlctt  V.  Cleavenger,  35  W.  Va.  719;    Goshom  v.  Snod{/rass, 
ir  W.  Va.  717;  Ilnnter  v  Hunter,  10  W.  Va.  321. 

Some  of  the  circuiiistanecs  tending  to  establisli  fraud  arc  so 
frequently  found  in  the  investigation  of  these  cases  and  given 
so  much  weight  by  the  courts  that  they  have  been  designated  as 
badges  of  fraud     One  of  them  is  the  retention  of  possession  of 
the  property  by  the  grantor  after  the  conveyance.     Live  say  v. 
Brard,  22  W.  Va.  5cS5;  Hutchinson  v.  BoUz,  35  W.  Va.  751: 
Blackshire  v.  Pcttit,  35  W   Va.  547.     It  is  one  of  tlie  circum- 
stances characterizing  the  transaction  now  under  consideration. 
The  grantor  remained  in  possession  until  the  time  of  his  death, 
and  his  widow,  who  has  since  married,  still  resides  upon,  and 
cultivates,  the  farm.     Its  effect  is  to  cast  upon  the  parties  the 
burden  of  clearly  showing  that  it  is  not  in  fact  inconsistent  with 
the  conveyance  as  it  appears  to  be.    This  may  be  done  by  prov- 
ing that  the  grantor  remains  in  possession  under  a  contract  for 
±he    use   of   thp   Jand   and    accounts   fojr   tlje    rental   thereof. 
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Livesay  v.  Beard  supra;  14  Am.  &  Eng.  Enc.  L.  (2d  ed.)  497. 
An  attempt  to  do  so  has  been  made  here  and  it  is  to  be  determin- 
ed whether  the  explanation  is  sufficient.     In  his  ansswei  to  the 
original  bill,  the  defendant  Miller  says  that,  after  having  pur- 
chased the  farm,  he  agreed  that  Lamon  might  stay  on  it  until 
the  following  April,  paying  as  rent  therefor,  as  tenant,  one-half 
of  the  crops,  and  that,  after  his  death,  he  rented  the  farm  to 
his  sister  at  three  hundred  dollars  per  year,  which  she  has  ever 
eince  paid.     In  his  answer  to  the  amended  bill,  he  says  he  re- 
ceived the  wheat  crop  from  the  land  in  ^NTovember,  1894,  and 
in  the  month  of  March,  1895,  paid  Mrs.  Laraon,  the  widow,  one 
hundred   dollars  of   the  proceeds  thereof,   being  the    balance 
thereof  after  deducting  the  rent  due  him  for  the  year  ending 
April  1,  1895     In  his  testimony,  after  having  had  the  aver- 
ment of  his  answer  substantially  quoted  to  him,  with  the  in- 
quiry as  to  whether  it  was  correct,  he  said  it  was,  to  the  vexr 
letter.    Being  then  asked  why  he  took  all  the  wheat  crop  that 
fall,  he  explained  that  the  first  question  was  not  quite  broa-I 
enough  to  cover  the  contract,  and  that  in  fact  he  was  to  have 
three  hundred  dollars  rent  for  the  place  and  it  was  supposed 
by  him  and  Lamon  that  one-half  of  the  crop  would  be  sufficient 
to  pay  it,  but  that  it  had  proved  to  be  insufficient.    In  his  sec- 
ond deposition,  he  says  upon  cross-examination,  he  was  to  have 
three  hundred  dollars  rent  in  any  event,  neither  more  nor  less, 
no  matter  what  one-half  of  the   crop  might  yield.     Colonel 
Schley's  testimony  in  reference  to  this  is  as  follows:     '*I  would 
add  here,  that  as  the  purchase  was  made  in  May,  Dr.  Miller,  said 
it  was  too  late  for  him  to  look  around  for  a  tenant  for  that 
year,  and  Mr.  Lamon  said  that  he  would  agree  to  stay  on  the 
farm  for  that  year,  and  the  Doctor  and  he  agreed  upon  the  rent 
that  was  to  \)q  j)aid  to  the  Doctor  for  the  farm.     It  was  crop 
rent,  but  I  do  not  recall  the  proportion."    Mrs.  Lamon  did  not 
testify  in  the  case  at  all.    How  the  circuit  court  regarded  this 
explanation,  it  is  impossible  to  know,  but,  viewed  in  the  light  of 
all  the  circumstances,  the  rental  contract,  and  the  subsequent 
conduct  of  the  parties  under  it,  savors  somewhat  of  indirection 
and  relaxation  of  the  principles  governing  a  business  trans- 
action as  well  as  the  want  of  good  faith  toward  creilitors.    The 
sale  was  made  in  June  shortly  before  harvest  time  and  the 
com  crop  must  have  been  well  under  way.    Hence,  it  is  a  little 
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remarkable  that  the  tenant  should  agree  to  give  one-half  of  the 
crop.  Then,  instead  of  taking  half  of  the  crop,  the  landlord 
took  the  whole  of  the  crop  of  wheat,  saying  nothing  as  to  any 
other  crop.  There  may  have  been  method  in  this  and  a  design 
against  the  creditors,  for  a  division  of  the  crop  would  have 
left  something  for  them,  but  as  Miller  took  it  all  away  and  paid 
a  small  amount  of  money  to  the  widow  instead  of  leaving  the 
tenant's  one-half  of  the  crop,  no  opportunity  was  allowed  any 
creditor  to  realize  anything  from  it.  Why  did  he  pay  the  money 
to  her  instead  of  the  administrator?  Whatever  the  under- 
standing may  have  been  at  Hagerstown,  Miller  was  careful  to 
make  no  representation  in  the  neighborhood  of  the  farm  in 
West  Virginia  as  to  any  tenancy  on  the  part  of  Lamon.  On  the 
contrary,  a  witness,  CoUis,  testifies  that,  after  Lamon  returned 
from  Hagerstown  on  the  occasion  of  the  sale,  he  went  to  see 
him,  and  was  informed  that  he  had  sold  the  farm  to  Dr.  Miller, 
bnt  was  told  by  Lamon  to  remain  on  it,  and  as  long  as  he 
(Lamon)  was  able  he  would  superintend  the  place.  The  same 
witness  savs  Miller  came  over  and  told  him  to  do  the  best  he 
could  in  farming  the  place  and  that  Mr.  Lamon  would  super- 
intend for  him.  Taking  Miller's  second  statement  as  to  the 
contract,  namely,  that  he  was  to  have  a  cash  rental  of  three 
hundred  dollars,  his  subsequent  conduct  is  equally  inconsistent 
in  this,  that  instead  of  collecting  his  rent  in  cash,  leaving  the 
crop  free  from  his  interference,  he  did  that  which  amounted  to 
a  representation  to  the  public  that  the  crop  belonged  to  him  by 
taking  it  and  selling  it  and  then  deducting  his  rent.  This  act 
was  not  only  inconsistent  with  the  contract,  but  prejudicial  to 
creditors  as  it  concealed  from  them  Lamon's  ownership  of  the 
crop,  the  only  visible  property  the  two  defendants  can  point  to 
as  remaining  in  the  hands  of  the  debtor  out  of  all  the  property 
he  had  owned  but  a  short  time  before.  This  act  of  Millei'^s 
was  so  close  in  point  of  time  to  the  conveyance  as  to  give  rise 
to  more  than  a  suspicion  that  he  was  cognizant  of  Lamont's  pur- 
pose in  disposing  of  his  land,  and  is  perfectly  consistent  with 
Miller's  participation  in  that  fraudulent  purpose.  His  close 
relationship  to  Mrs.  Lamon,  then  left  a  widow,  with  whose 
eltuation  he  must  have  been  familiar,  taken  in  connection  with 
the  fact  that  Lamon  had  transferred  to  her  all  of  his  personal 
property  and  had  nothing  left  to  sinswer  the  demand  of  any 
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creditor,  leaves  no  room  to  doubt  that,  at  the  time  he  took  away 
the  wheat  crop,  he  knew  of  the  fraud  perpetrated  by  Lamon  in 
the  sale  of  his  land  and  vet  he  did  this  act  in  direct  furtherance 
of  that  purpose  and  design.  If  he  was  holding  the  proceeds  of 
the  land  upon  a  secret  trust,  for  the  benefit  of  his  sister,  accord- 
ing to  the  admission  on  his  part,  charged  in  the  testimony  of 
Barber,  may  he  not  have  taken  the  wheat  crop  upon  the  like 
condition,  and  made  a  mere  pretense  of  deducting  rent  and  pay- 
ing the  balance?  Does  not  the  circumstance  comport  vitli, 
and  tend  to  establish  the  truth  of,  Barber's  statement,  rather 
than  to  show  a  bona  fide  relationship  of  landlord  and  tenant? 
It  was  just  as  easy  to  call  the  one  hundred  dollar  check  the  bal- 
ance of  proceeds  after  deducting  rent  as  a  payment  on  account 
of  the  secret  trust  fund.  , 

If  Miller  participated  in  Lamon's  fraudulent  design,  it  is 
apparent  that  the  wife,  his  sister,  was  to  profit  by  it,  and  that 
the  secret  trust,  if  any,  was  for  the  benefit  of  both  husband  and 
wife.    If  there  was  a  conspiracy  against  her  husband's  creditors, 
she  was  undoubtedly  an  active  party  to  it,  for  she  took  all  the 
tangible  personal  property  under  a  flimsy  claim  of  indebted- 
ness to  her  for  money  loaned  and  property  brought  on  the  farm 
by  her  and  mingled  with  his  at  the  time  of  their  marriage, 
and  Colonel  Schley  seems  to  be  quite  positive  she  was  with  her 
husband  at  his  office  on  some  occasion,  when  the  fraudulent 
negotiations  were  in  progress,  though  he  is  not  certain  it  was 
on  the  day  of  the  payment  of  the  purchase  money.    This  being 
true,  the  subsequent  fraudulent  transactions  between  her  and 
Miller^  and  her  husband  and  Miller,  concerning  the  wheat  crop, 
and  Lamon's  relation  to  the  farm,  closely  connected  in  point  of 
time  with  the  principal  fraud,  constitute  admissible  and  potent 
circumstantial  evidence  against  Miller  on  the  question  of  his 
good  faith  in  purchasing  the  land.    "It  seems  to  be  the  settled 
doctrine  sustained  by  numerous  adjudicated  cases,  that  where 
the  issue  involves  the  fraudulent  sale  or  conveyance  of  prop- 
erty, evidence  of  other  like  conveyances  between  the  same  par- 
ties at  or  about  the  same  time  is  admissible.     The  ground  for 
the  admission  of  such  evidence  is  that  where  such  transactions 
of  a  similar  character,  executed  by  the  same  parties,  are  closely 
connjctcd  in  time,  the  reasonable  inference  is  that  they  proceed 
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from  the  same  motive.  When  two  transactions  made  with  diff- 
erent parties  are  claimed  to  be  fraudulent,  only  one  of  which, 
however,  is  being  controverted,  it  must  be  shown  that  they  are 
so  connected  as  to  evince  a  common  purpose  before  the  un- 
controverted  transaction  can  be  admitted  in  evidence  for  the 
purpose  of  establishmg  the  other  to  be  fraudulent.  If,  however, 
the  conveyances  are  made  on  the  same  day,  or  both  made  to 
relatives  of  the  grantor,  or  there  are  any  other  circumstances 
connecting  them,  it  is  proper  to  look  at  the  entire  transaction, 
and  in  so  far  as  one  reflects  any  light  upon  the  motive  prompt- 
ing the  other,  to  get  the  benefit  of  such  aid  in  coming  to  a 
conclusion.''  14  Am.  &  Eng.  Enc.  Law  (2d  ed).  499,  500. 
In  addition  to  the  farm,  Miller  took  from  Lamon,  by  asign- 
ment,  at  about  the  time  of  the  execution  of  the  deed,  as  indi- 
cated by  the  evidence,  two  notes,  one  for  $1,000.00,  executed  by 
John  W.  Lamon,  and  on  which  Miller  has  since  collected  $736.- 
89,  and  another  for  $431.08,  executed  by  Robert  Gold,  and  on 
which  he  has  realized  about  $500.00.  His  possession  of  these 
notes  was  disclosed  under  the  prayer  of  the  original  bill  for 
discovery,  but  neither  the  answer  nor  the  testimony  of  Miller 
sufficiently  shows  that  he  had  given  value  for  them.  He  deals 
with  them  evasively.  He  fails  to  disclose  their  respective 
amounts  as  well  as  the  consideration  upon  which  they  were 
assigaed  to  him.  He  is  imable  to  state  whether  they  were  as- 
signed or  merely  delivered  to  him.  As  to  whether  he  loaned 
money  on  them  as  collateral  or  purchased  them,  he  is  equivo- 
cal and  indefinite,  saying,  in  his  answer,  he  advanced  Lamon 
money,  and,  in  order  to  do  so,  took  an  assignment  from  him  of 
the  two  notes.  He  has  no  recollection  of  the  amount  advanced 
and  kept  no  memorandum  of  it,  but  is  positive  it  was  more 
than  $500.00.  Later  he  says  Lamon  applied  to  him  for  a  loan 
of  $400.00,  offering  the  John  Lamon  note  as  security,  which 
was  declined,  and  then  both  notes,  which  were  accepted  and 
$375.00  of  the  amount  requested  was  advanced  thereon,  and 
the  balance  made  up  from  time  to  time  after  the  date  of  the 
conveyance.  His  witness,  Colonel  Schley,  says  Miller  pur- 
chased the  notes,  but,  at  what  price  he  never  knew.  He  saw 
no  money  paid  for  them.  Miller  falsely  asserted  in  his  answer 
that  one  of  them  was  barred  by  the  statute  of  limitations  and 
afterwards  endeavored  to  explain  in  his  deposition  that  he  really 
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meant  to  say  it  was  worthless,  which  also,  if  stated,  would  hare 
been  false  as  he  realized  the  entire  amount  of  one  of  them  and 
$736.89  on  the  other.  Another  false  statement,  made  in  the 
answer  and  reiterated  in  the  deposition,  is  that  the  notes  were 
transferred  prior  to  the  purchase  of  the  land.  The  deed  bears 
date.  May  22,  1894,  and  was  recorded  on  the  12th  day  of  June, 
1894,  and  the  assignment  of  the  Eobert  Gold  note  is  d^ted 
June  12,  1894.  The  date  of  the  assignment  of  the  other  doee 
not  appear,  but  Miller's  testimony  imports  that  both  were  as- 
signed at  the  same  time.  He  has  treated  the  notes  as  having 
been  purchased,  for  he  took  no  note  or  memorandum  of  the 
loan  to  Lamon  and  made  no  memorandum  of  the  amount  on 
his  books,  on  the  notes  or  elsewhere.  After  collecting  them  he 
rendered  no  account  of  the  balance  due  after  reimbursing  him- 
self. That  the  transactions  were  contemporaneous  is  manifest 
By  each.  Miller  obtained  part  of  Lamon's  estate  to  the  detriment 
and  injury  of  his  creditors.  Fraud  in  one  is  evidence  of  fraud 
in  the  other,  as  above  shown.  As  to  the  notes,  as  well  as  the 
land,  the  burden  was  upon  Miller  to  show  pa}Tnent  of  a  fair 
and  adequate  consideration.  "If  a  creditor  attacks,  as  fraudu- 
lent, a  conveyance  or  transfer  of  property  made  by  his  debtor, 
and  proves  that  his  debt  existed  before  such  conveyance  or 
transfer,  the  purchaser,  in  order  to  maintain  his  title,  must 
show  that  he  paid  a  fair  and  adequate  consideration.  It  is  not 
necessary,  however,  that  the  consideration  should  have  passed 
at  the  time  of  the  conveyance;  the  satisfaction  of  a  pre-existing 
debt  or  claim  is  suflScient.'^  14  Am.  &  Eng.  Enc.  Law  (2d  ed). 
503.  The  decisions  of  this  Court  have  declared  the  proposi- 
tion to  be  sound  law  and  applied  it.  Rogers  v.  Verlander^  30 
W.  Va.  619 ;  Cahn  v.  Ward  32  W.  Va.  34 ;  Butler  v.  Thompson, 
45  W.  Va.  660.  Another  rule  forcefully  applicable  here  is  that 
looseness  or  incorrectness  in  stating  the  consideration  of  a  can- 
veyance  is  a  badge  of  fraud.  14  Am.  &  Eng.  Enc.  law  (  2d  ed). 
519.  Inability  of  a  grantor  to  produce  a  memorandum  or  other 
record  of  antecedent  debts,  which,  he  claims,  constituted  tiie 
consideration  of  the  conveyance,  is  a  badge  of  fraud.  Id,  519. 
Does  not  reason  more  emphatically  demand  of  the  assignee  or 
grantee  an  intelligent  and  reasonably  certain  specification  of 
what  he  claims  to  have  loaned  or  paid,  together  with  some  cor- 
roborative circumstance  ?    Is  it  reasonable  to  say  Miller  let  La- 
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men  have  $375.00  on  the  notes  without  some  memorandum  of 
the  aggregate  amount  tgreed  upon  and  the  amount  actually 
advanced?  That  is  not  the  rule  or  custom  among  business 
men,  and  where  the  law  not  only  calls  for  proof  of  payment, 
but  will  scrutinize  the  evidence  of  it,  the  circumstance  has 
weight  against  the  bona  fides  of  the  claim  of  payment. 

The  foregoing  observations  apply  with  equal  potency  on  the 
question  of  payment  of  $427.60  of  the  purchase  money  of  the 
land.  Nobody  swears  to  it  but  Miller.  He  says  he  had  Stuckey 
witness  the  payment  of  $250.00  of  it,  but  Stuckey  died  before 
the  testimony  was  given.  Why  was  not  a  receipt  taken  ?  Why, 
instead  of  taking  a  receipt,  was  Stuckey  called  in  for  the  express 
purpose  of  witnessing  the  payment?  Business  men  take  re- 
ceipts for  money  paid  when  witnesses  are  present  and  there  is 
no  necessity  of  hunting  them  up  and  calling  them  in.  The  story 
would  be  improbable  on  its  face,  but  for  a  reason  hereafter  to 
be  noticed  which  may  have  caused  the  performance  of  this 
unusal  act.  Why  was  not  the  $177.50  paid  in  Schlc/s  presence  or 
deposited  in  the  bank  and  included  in  the  checks?  Miller 
says  he  paid  it  on  the  day  of  the  delivery  of  the  checks.  Why 
did  he  hand  over  the  checks  in  Schley^s  presence  and  then  retire 
with  Lamon  to  give  him  the  cash  ?  There  is  no  memorandum, 
receipt  or  other  writing  by  which  Miller's  statement  can  be  ver- 
ified, and  he  gives  no  reason  for  failing  to  pay  the  money  at  the 
time  he  delivered  the  checks.  Moreover,  Schley  says  no  money 
in  addition  to  the  checks  was  to  be  paid,  as  the  parties  admitted 
in  kis  presence  that  Lamon  owed  Miller  the  difference  on  ac- 
count of  borrowed  money.  Where  is  the  evidence  of  that  loan? 
Did  these  men  handle  sums  as  large  as  $400.00  and  $500.00  be- 
tween them  in  the  form  of  loans  and  payments  without  pass- 
ing any  receipts  or  making  mamoranda  ?  A  charge  of  fraud  in 
a  conveyance  requires  on  the  part  of  the  grantee  better  evidence 
of  payment  of  the  consideration  than  Miller  has  produced  as  to 
said  sum  of  $427.50,  and  his  failure  to  respond  to  the  demand 
easts  suspicion  upon  the  entire  transaction  between  the  par- 
ties. 

Another  badge  of  fraud  attendant  upon  this  conveyance  is  the 
pains  taken  to  have  witnesses  to  transactions  as  to  which  none 
were  necessary.  For  what  purpose  could  Stuckey  have  been 
called  as  a  witness  to  the  alleged  payment  of  $260.00    other 


504  Colston  v.  Miller.  [55 

than  that  he  might  be  able  to  say  he  saw  the  money  actually 
put  into  Lamon's  hands,  and  give  it  out  in  the  neighborhood 
as  the  payment  of  the  last  dollar  of  the  purchase  money.  Then 
again,  for  some  mysterious  reason.  Miller  and  Lamon  so  plan- 
ned as  to  render  it  necessary  for  Colonel  Schley  to  go  to  the 
bank  to  indentify  Lamon.  Did  not  the  bank  oflBcials  know 
Miller,  its  own  customer?  Colonel  Schley  says  he  and  Lamon 
left  Miller  at  his  office,  when  they  started  to  the  bank.  Why  did 
they  consult  Schley  and  transact  the  business  in  his  presence? 
The  deed  had  been  written  by  Stuckey,  accepted,  approve! 
and  recorded  several  days  before  the  checks  were  delivered  at 
Schley's  oflice,  and  there  was  nothing  for  him  to  perform  but 
calculate  the  amount  due.  Was  it  necessary  for  a  physician 
and  an  intelligent  farmer  of  large  business  experience  to  cm- 
ploy  an  attorney  for  that  purpose?  They  evidently  went  to 
him  for  no  purpose  other  than  to  put  him  in  a  position  that 
would  enable  them  to  make  a  witness  of  him.  Having  made 
him  an  innocent. witness  to  their  apparently  honest  transaction, 
Miller  seems  to  have  forgotten  several  material  representations 
they  made  to  him.  "Wherever  there  appears  to  be  connected 
with  the  transaction  circumstances  indicating  excessive  effort  to 
give  it  the  appearance  of  fairness  or  regularity,  which  are  not 
usual  attendants  of  such  business,  the  courts  will  regard  such 
circumstances  as  badges  of  fraud.^'  Hart  v.  Sandy,  39  W.  Va. 
G44.  An  attempt  on  the  part  of  one  accused  of  crime  to  man- 
ufacture evidence  in  his  favor,  is  an  incriminating  circumstance. 
This  being  true,  it  ought  to  weigh  heavily  against  the  parties 
to  a  conveyance,  attacked  by  creditors  as  fraudulent 

Other  things  casting  strong  suspicion  upon  the  conduct  of 
the  parties  to  this  conveyance  and  pointing  directly  to  a  fraudu- 
lent purpose  in  it  on  the  part  of  Miller,  are  disclosed  by  the 
record,  but  those  already  noticed  are  sufficient  to  show  that  the 
finding  of  the  circuit  court  cannot  be  disturbed.  Miller  and  his 
sister,  the  wife  of  the  grantor^  took  practically  everything  he 
had,  leaving  nothing  for  creditors.  When  such  a  transactioii 
occurs  between  relatives,  the  fact  that  the  grantor  is  imme- 
diately afterwards  insolvent  or  without  visible  means  to  sat- 
isfy his  debts,  is  a  badge  of  fraud.  Stauffer  v.  Kennedy,  47  W. 
Va.  714,  719;  Reynold's  Admrs  v.  Oawthrop,  37  W.  Va.  3; 
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Burt  V.  Timmons,  29  W.  Va.  441;  Herzog  v.  Weiler,  24  W. 
Va.  199;  14  Am.  &  Eng.  Enc.  Law  (2d  ed).  603. 

An  assignment  of  error  is  predicated  upon  the  failure  of  the 
court  to  allow,  as  sets-off  against  the  debt  due  the  plaintiffs, 
two  notes  executed  by  Eobert  Laraon,  their  intestate,  in  favor 
of  Chas.  S.  Lamon,  one  of  which  is  for  the  sum  of  $600.00, 
and  dated  June  15,  1887,  and  the  other  for  $300.00,  and  dated 
December  8,  1893.    On  or  about  June  15,  1894,  Chas.  S.  Lamon 
assigned  the  $600.00  note  to  J.  M.  Lamon,  who  says,  in  his 
deposition,  it  was  assigned  to  him  for  the  purpose  of  collection 
for  which  he  was  to  receive  $50  00,  and  that  he  did  collect,  out 
of  the  estate  of  Robert  Lamon,  $69.99  of  the  amount  due  on  it. 
He  further  says  he  exchanged  for  the  note  one  previously  exe- 
cuted by  Chas.  S.  Lamon  to  himself  for  $150.00  and  one  for 
$450.00  contemporaneously  executed  by  him  to  Chas.  S.  Lamon. 
While  rather  intimating  that  the  transaction  between  him  and 
Chas   S.  Lamon  as  to  this  note  was  only  a  pretended  transfer, 
he  claims  it  and  appropriated  to  his  own  use  what  he  collected 
on  it.     From  what  source  the  $300.00  note  is  produced  is  not 
indicated  by  the  record.     After  proof  of  Epbert  Lamp's  sig- 
nature, it  was  offered  as  evidence.    As  to  the  administrator  of 
Chas   S.  Lamon,  the  bill  was  taken  for  confessed,  and  no  refer- 
ence is  made  to  these  notes  in  any  pleading  except  the  answer 
of  Maria  E.  Janney,  the  widow  of  Chas.  S.  Lamon,  and  she 
fails  to  ask  that  they  be  set  off  against  the  debt  asserted  by  the 
plaintiffs  against  the  estate  of  her  former    husband.      After 
denying  any  Kability  by  reason  of  the  endorsement  of  the  John 
W.  Lamon  note  ^and  of  liability  on  any  other  account  to  the 
estate  of  Bobert  Lamon  on  the  part  of  the  estate  of  Chas.  S. 
liamon,  she  puts  in  the  following  averment  concerning  the 
notes:    **0n  the  contrary  respondent  avers  and  says  that  at  the 
time  of  the  death  of  the  said  Chas.  S.  Lamon,  and  now,  the 
said  Eobert  Lamon  was  indebted  to  him  and  that  the  estate  of 
the  said  Eobert  Lamon  is  still  indebted  to  him  on  account  of 
various  transactions  amounting  at  least  to  the  sum  of  $1,000.00, 
and  some  of  which  said  indebtedness  is  evidenced  by  two  notes 
of  the  said  Eobert  Lamon,  one  for  $700.00  and  the  other  for 
$300.00,  the  latter  dated  December  8,  1893  f  and,  without  mak- 
ing further  allegation  respecting  the  notes,  prays  to  be  dis- 
missed, &c.    If  either  of  these  notes  belongs  to  the  estate  of 
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Chas.  S.  Lamon,  the  legal  title  thereto  is  held  by  the  adminis- 
trator, and  not  by  Mrs.  Janney,  and  he,  if  anybody,  should  hare 
pleaded  it  as  a  set-off.  It  is  an  afSrmative  plea,  a  croes-action. 
Code,  chapter  126,  section  9 ;  Kennedy  v.  Davisson,  46  W.  Va. 
433 ;  4  Min.  Inst.  787 ;  Hogg's  PI.  &  Forms,  section  259 ;  Hud- 
son V.  Kline,  9  Grat.  382.  A  distribntee  of  a  decedent's  estate 
cannot  sue  at  law,  and  he  can  do  so  in  eqnity  only  nnder  pecu- 
liar circumstances,  such  as  refusal  or  neglect  of  the  administra- 
tor to  sue,  and  then  he  must  set  forth  in  his  bill  the  facts  ne- 
cessitating suit  in  equity  by  him.  Tall  v.  Cahell,  17  Grat.  160. 
Nothing  of  the  kind  appears  in  this  answer.  However,  it  is 
unnecessary  to  decide  whether  Mrs.  Janney  could  have  had  the 
notes  set-off  against  the  debt.  She  does  not  aver  that  she  is  a 
distributee  and  entitled  to  any  or  all  of  the  decedent's  estate, 
nor  does  she  ask  that  the  notes  be  set  off  against  the  debt  An 
answer  claiming  a  set-off  must  contain  the  substantial  requisites 
of  a  complaint.  19  Ency.  PI.  &  Pr.  763.  Moreover,  she  does  not 
appeal  and  Miller  did  not  claim  any  right  to  sets-off  in  the  court 
below. 

Thei#  is  an  error  in  the  decree,  however,  which  has  not  been 
complained  of.  It  refers  the  cause  to  a  commissioner  for  a 
settlement  of  the  accounts  of  the  administrator  of  the  estate 
of  Chas.  S.  Lamon,  deceased,  and  orders  a  convention  of  his 
creditors.  It  does  not  appear  that  there  are  any  creditors  other 
than  the  plaintiffs  and,  if  there  be  any,  the  court  can  give  the 
plaintiffs  all  the  relief  they  demand  or  are  entitled  to  without 
bringing  them  in.  The  bill  charges  that  the  debtor,  in  his  life- 
time, fraudulently  conveyed  away  all  his  property  both  real 
and  personal,  and  each  creditor  must  follow  it  up  and  recover 
it,  acquiring  a  lien  upon  it  from  the  time  of  the  bringing  of  his 
suit.  The  conveyance  and  transfers  are  good  between  the  par- 
ties and  can  only  be  avoided  at  the  suit  of  creditors.  It  is  not 
a  suit  to  enforce  a  judgment  lien  in  which  the  law  requires  a 
convention  of  creditors.  *T[n  cases  of  this  character,  therefore, 
it  is  not  proper  to  convene  the  husband's  creditors,  nor  to  rent 
the  land."  Snyder,  Judge,  in  Core  v.  Cwinrngham,  27  W.  Va. 
206,  210,  a  suit  to  set  aside  a  deed  for  fraud.  As  it  is  unncc- 
cessary.  when  but  a  single  creditor  attacks  the  sale  and  there 
is  no  conflicting  claim  of  priority  or  other  cause  for  a  reference, 
the  cost  of  a  reference  ought  not  to  foe  inflicted  upon  the  gns- 


W.  Va.]  Moore  v.  Holt.  507 

tee,  and  it  is  not  perceived  that  there  is  any  ground  upon  which 
the  plaintiff  or  the  court  may  call  upon  other  creditors  to  attack 
the  conveyance.  It  is  optional  with  them  to  assail  it  or  let  it 
stand.  In  such  cases^  the  law  favors  the  active  and  diligent 
creditor,  giving  him  preference  over  all  who  have  not  acquired 
judgments  before  the  commencement  of  his  suit,  and,  where 
there  are  no  judgments,  the  creditor  at  large  owes  no  duty  to 
any  other  creditor  of  his  class.  Hence,  he  need  not  bring  them 
in,  nor  has  he  any  right  to  do  so.  However,  this  error  is  such 
as  can  be  corrected  in  this  Court  and  will  not  reverse  the  decree, 
Jt  will  be  modified  so  as  to  dispense  with  the  reference  and  con- 
vention of  creditors  and,  as  so  modified,  it  will  be  affirmed  and 
the  cause  remanded  for  further  proceedings.  As*the  appellant 
has  not  complained  of  this  error,  and  it  has  not  as  yet  wrought 
any  injury  to  him  and  does  not  enter  into  the  real  controversy 
presented  in  this  appeal,  costs  will  be  awarded  to  the  appellees 
as  the  parties  substantially  prevailing.  Core  v.  CimrUngham, 
27  W.  Va.  206;  Linsey  v.  McGcannon,  9  W.  Va.  164. 

The  cause  will  be  remanded  with  directions  to  enter  a  decree 
subjecting  the  land  to  the  payment  of  the  debt  due  the  plaintiffs 
and  for  sale  thereof  in  default  of  payment. 

Affirmed. 


CHARLESTON. 

MooRB  V,  Holt  and  Others. 

Submitted  March  8,  1904.— Decided  March  29,  1904.     • 

Circuit  Cowt^-y^urisdictUm — Election. 

Circuit  courts  have  no  original  Jurisdiction  of  election  con- 
tests or  re-counts,  nor  authority  to  prevent,  by  writ  of  prohibi- 
tion, a  person  who  claims  to  have  been  elected  to  an  office  from 
taking  the  same  and  assuming  and  exercising  its  powers  and 
duties,  on  the  ground  of  invahaity  of  the  election  or  ineligibili- 
ty of  the  party  claiming  the  office,  and,  by  awarding  such  writ 
in  such  case,  a  Judge  of  such  court  subjects  himself  to  a  writ  of 
prohibition  from  the  Supreme  Court  of  Appeals,    (p.  510.) 

PBOHiBiTiON — Jurisdiction. 

The  writ  of  prohibition  lies  only  to  inferior  courts,  boards, 
officer  or  tribunals,  having  Judicial,  or  <rtM»i-Jndiclal,  poweni, 
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to  confine  them  within  their  respective  Jurisdictions.  It  cannot 
be  invoked  against  individuals  in  respect  to  rights  claimed  by, 
or  asserted  against,  them.     (p.  510.) 

3.  PBOHiBinoN — Jurisdictions-Officer, 

By  its  writ  of  prohibition,  a  court  acquires  no  Jurisdiction  of 
a  controversy  concerning  the  title  to  an  office,     (p.  510-lL) 

4.  Jurisdiction. 

Besides  having  jurisdiction  of  the  class  of  clauses  to  whidi  t 
given  cause  of  action  belongs,  a  court  must  obtain  cognizance  of 
the  particular  cause  by  requisite  process,  before  it  can  hear  and 
determine  it.     (p.  511.) 

Application  by  J.  H.  Moore  and  others  for  a  writ  of  prohi- 
bition to  Moses  Ferguson  and  others. 

Writ  AiDorded. 

W.  B.  Maxwell  and  D.  H.  Hill  Arnold,  for  petitioners. 
Jerald  L.  Wamsley,  for  respondents. 

PpPFEXBARGER,  PRESIDENT : 

J.  H.  Moore  and  others  pray  for  a  writ  of  prohibition  t»^ 
prevent  the  Honorable  John  Homer  Holt,  Judge  of  the  circuit 
court  of  Randolph  county,  from  further  proceeding  upon  a 
petition  and  rule  in  prohibition,  pending  in  his  court.  TJpoc 
the  petition  of  Moses  Ferguson,  C.  W.  Wilmoth,  J.  G.  Coberlv 
and  L.  J.  Hyre,  members  of  the  council  of  the  town  of  Montrose 
in  said  county,  Elihu  Wilmoth,  Recorder  of  said  town,  and  oth- 
ers, representing  that  the  annual  election  of  municipal  officer? 
of  said  town,  held  on  the  7th  day  of  January,  1904,  at  which, 
it  was  claimed  and  pretended,  J.  H:  Moore  had  been  elected 
Mayor,  C.  B.  Hyre,  Recorder,  and  0.  B.  Hyre,  E.  H.  Moore^  N. 
A  Moore,  W.  Hoffman  and  W.  H.  Sidwell,  councilmen,  was 
void  because  illegally  conducted,  only  five  or  sLx:  persons  having 
voted  and  two  of  the  commissioners  who  conducted  the  election 
having  been  candidates  for  whom  votes  were  received  and  count- 
ed in  said  election,  said  judge  awarded  a  rule,  returnable  on 
the  1st  day  of  February,  1904,  requiring  the  said  J  H.  Moore, 
C.  B.  Hyre,  0.  B.  Hyre,  E.  H.  Moore  and  JT.  A.  Moore  to  show 
cause  why  a  writ  of  prohibition  should  not  be  awarded,  prohib- 
iting and  restraining  them  from  assuming,  and  exercising  the 
powers  and  duties  of,  the  offices  to  which  they  claim  to  have 
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been  elected.  On  the  2d  day  of  February,  1904,  the  defendants 
appeared  and  field  a  demurrer  to  the  petition  in  which  the  plain- 
tiffs joined,  and  the  court  took  time  to  consider  of  its  judg- 
ment. Thereupon  the  defendants,  Moore  and  others,  made  the 
application  aforesaid  to  this  Court. 

The  case  is  substantially  the  same  as  that  of  Board  of  Edxica- 
fion  V.  Holt  et  als,  46  S.  E.  134.  They  differ  only  in  this,  that, 
in  Board  of  Educaiion  v.  Holt,  it  was  sought  to  prohibit  per- 
sons in  office  from  further  exercise  of  official  powers,  while  here 
the  object  is  to  prevent  certain  persons  from  taking  offices.  In 
the  case  above  referred  to,  this  Court  decided  that  prohibition 
is  not  a  remedy  by  which  the  title  to  an  office  may  be  determined, 
nor  one  by  which  a  person  can  be  ousted  from,  or  prevented 
from  entering  upon,  an  office.  In  the  opinion,  Judge  Pent 
says:  "Such  use  of  prohibition  is  plain  usurpation  of  and  abuse 
of  judicial  functions." 

Prohibition  lies  from  a  superior,  to  an  inferior,  court  or  an 
inferior  board  or  tribunal  having  judicial,  or  gt^sf-judicial, 
powers,  to  prevent  any  act  on  its  part  in  excess  of  its  jurisdic- 
tion. Its  office  is  to  supervise  the  action  of  such  inferior  trib- 
nnals  by  confining  them  within  their  respective  jurisdictions. 
ITcnce,  it  must  always  be  awarded  against  such  court  and  the 
parties  unlawfully  proceeding  in  it,  and  not  against  private  in- 
di\aduals  only,  as  in  this  case,  where  it  could  perform  no  func- 
tion other  than  the  dotomiination  of  controversies  between  ad- 
verse claimants  to  an  office  or  to  property,  or  enforce  perform- 
ance of  a  duty,  vindicate  a  right  or  redress  a  wrong.  In  contests 
between  individual?,  other  remedies  which  the  law  affords  must 
be  roKorted  to.  Thev  cannot  claim  the  benefit  of  one  which  has 
bern  provided  for  the  solo  purpose  of  preventing  courts  from 
acting  without,  or  in  excess  of,  jurisdiction,  nor  can  a  superior 
court,  having  power  to  award  the  writ,  properly  use  it  for  any  pur- 
pose other  than  that  of  supendsing  inferior  courts  as  aforesaid. 
Wliether  a  circuit  court,  by  awarding  it  when  it  does  not  lie, 
merely  because  not  a  proper  remedy,  acts  without  jurisdiction 
or  in  execess  of  its  jurisdiction,  need  not  be  decided  here,  for 
in  entertaining  the  petition  and  issuing  the  rule,  the  judge  of 
the  circuit  court  acted  upon  and  interfered  with  a  matter  over 
which  he  had  no  jurisdiction  and  could  not  obtain  jurisdiction 
by  means  of  the  petition  filed. 
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The  election  and  qualification  of  municipal  oflBcers  are  mat- 
ters of  which,  in  the  first  instance,  the  council  of  the  city,  towE 
or  village  has  sole  and  exclusive  cognizance,  within  the  limita- 
tions prescribed  by  law.  Code  chapter  47,  sections  19 — ^23. 
Should  it  decide  erroneously,  there  is  appellate,  but  not  origi- 
nal, jurisdiction  in  the  circuit  court,  and,  if  that  court,  bj 
means  of  an  injunction,  or  writ  of  prohibition,  attempts  to  as- 
sert its  original  jurisdiction  in  respect  to  such  matter,  while  it 
is  pending  in  the  council,  or  after  the  council  has  declared  the 
result,  it  acts  without  jurisdiction  for  three  reasons.  First.  The 
subject  matter  has  not  been  brought  within  its  cognizance  by 
any  process  which  the  law  has  appointed  for  the  purpose.  Sec- 
ond. It  is  attempting  to  assert  its  original  jurisdiction  in  re- 
spect to  a  matter  of  which  another  court  has  already  taken  ju- 
risdiction. Third.  The  law  has  not  conferred  upon  circuit 
courts  original  jurisdiction  of  election  contests  and  recounts  of 
election  returns,  but  only  appellate  jurisdiction  by  means  of 
certiorari,  in  the  former,  and  certiorari  or  mandamtis  in  the 
latter.  The  principles  announced  and  applied  in  Swinhum  v. 
Smith,  15  W,  Va.  483,  County  Court  v.  Boreman,  34  W.  Va. 
87,  and  County  Court  v.  Armstron{f,  34  W.  Va.  32G,  seem  to 
fully  support  the  views  here  expressed. 

In  deciding  that  the  circuit  court  is  acting  without  juris- 
diction, the  law  conferring  original  jurisdiction  by  mandamus 
and  quo  warranto  in  respect  to  claimants  of  offices  has  not  been 
overlooked.  Mandamus  lies  to  restore  to  office  one  who  has 
been  illegally  ou&ted.  Dciv  v.  Judges,  3  H.  &  M.  1 ;  LeartJi  v. 
Whittle,  77  Va.  415.  Quo  warranto  lies  to  try  and  determine 
the  tight  to  an  oflSce,  but  it  goes  against  one  who  is  in 
office,  not  to  prevent  a  person  from  taking  an  office. 
State  V.  Shank,  36  W.  Va.  223;  State  v.  Matthews,  44  W. 
Va.  372;  Kilpatrick  v.  Smith,  77  Va.  347.  But,  in  these 
eases,  the  process  by  which  the  subject  matter  is  brought  within 
the  jurisdiction  of  the  court,  is  authorized  and  given  by  law  for 
that  purpose*  To  sustain  its  action,  a  court  must  have,  not 
only  capacity  to  hear  and  determine  causes  of  the  class  to  which 
a  given  cause  belongs,  but  actual  cognizance  of  it,  obtained  bv 
requisite  process  and  pleadings.  Penna^  R.  R.  Co.  v.  Rogers 
52  W.  Va.  450 :  Ea'dway  Co.  v  Wright,  50  W.  Va.  653 ;  Ensign 
Co.  V.  Carroll,  30  W.  Va.  533.    In  its  very  nature,  prohibitioii 
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is  an  improper  proceeding  by  which  to  determine  the  title  to  an 
oflBce.  If  it  could  go  against  a  person  in  oflSce  the  writ 
wonld,  ipso  facto,  stop  the  exercise  of  the  functions  of 
the  oflBce  before  an  adjudication  of  the  right  of  the  de- 
fendant to  hold  it.  If  awarded  against  a  person  out  of  office 
to  prevent  him  from  assuming  its  duties,  its  effect  would  be,  in 
some  instances,  to  leave  the  office  vacant  pending  the  contro- 
versy. Thus,  the  efficiency  of  the  public  service  would  be  im- 
paired and  the  state  left  without  officers  to  execute  the  laws. 
Ever}^thing  would  be  within  the  power  of  the  courts.  Board 
of  Education  v.  licit,  46  S.  E.  134.  A  mandamus  to  restore  a 
person  to  an  office  frolh  which  he  has  been  illegally  ousted 
works  no  interruption  of  the  exercise  of  the  functions  of  the 
office.  It  puts  the  ousted  officer  in  and  thereby  incidentally 
ousts  the  intruder  who  has  not  been  prevented  from  performing 
the  duties  of  the  office  until  the  very  moment  of  the  re-instate- 
ment  of  the  rightful  incumbent.  Upon  a  quo  warranto  calling 
upon  the  occupant  of  th'3  office  to  show  by  what  right  he  exer- 
cises its  powers,  he  continues  to  discharge  its  duties  until  the 
question  of  his  right  to  the  office  has  been  determined.  High 
Ex.  Leg.  Rem.  section  594.  The  law  has  wisely  withheld  from 
the  courts  .nny  writ  by  which  to  vacate  offices  in  advance  of  ju- 
dicial determination  of  cause  of  removal  coupled  with  the  pow- 
er of  rem.oval,  and  the  use  of  the  writ  of  prohibition  in  such 
casps  as  this  clearly  contravenes  this  great  principle  of  public 
polic^r  and  natural  right.  Hence  the  courts,  by  using  it,  obtain 
no  jurisdiction  of  controversies  of  the  kind  presented,  because 
the  inevitable  effect  of  its  use  is  to  do  that  which  the  court  has 
no  power  to  do. 

For  the  foregoing  reasons,  the  writ  of  prohibition  applied  for 
will  be  granted. 

Writ  Awarded, 
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CHARLESTON. 

Ci-ARK^  Trustee^  d  ah,  v.  Sayebs  &  Lambebt. 
Submitted  March  1,  190-i— Decided  April  1,  1904. 
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1.  Contracts — Construction. 

Practical  construction  of  contracts  is  that  given  to 
ments  by  the  parties  themselves  by  acts  subsequently  done  with 
reference  to  the  contracts.  To  such  exposition  of  contracts,  the 
courts  pay  high  regard,  and  will  effectuate  it  if  they  can  do  so 
consistently  with  the  rules  of  law.    (p.  521.) 

2.  General  Warranty — Defective  Title. 

If  one  conveys  land  with  general  warranty  which,  at  the  time 
he  does  not  own,  or  the  title  to  which  is  defective,  but  he  after- 
wards acquires  good  title  to  the  same,  such  acquisition  enures  to 
the  benefit  of  his  grantee,     (p.  527.) 

3       Purchaser — Notice  of  Incumbrance. 

Where  a  subsequent  purchaser  has  actual  notice  that  the 
property  in  question  was  incumbered  or  affected,  he  is  charged 
constructively  with  notice  of  all  the  facts  and  instruments. 
to  the  knowledge  of  which  he  would  have  been  led  by  an  inquiir 
into  the  incumbrance  or  other  circumstances  affecting  the  prop- 
erty, of  which  he  had  notice,     (p.  528.) 

4.      Purchaser — Defective  Title. 

One  who  claims  the  protection  of  a  court  of  equity  as  a  5om 
fide  purchaser,  must  show  that  he  had  acquired  the  legal  title 
before  notice  or  knowledge  of  facts  equivalent  to  notice,  (p. 
529.) 

Apjx^il  from  Circuit  Court,  McDowell  County. 

Action  by  E.  W.  Clark  and  others  against  G.  W.  Lambert 
and  others.     Judgment  for  plaintiff,  and  defendants  appeal. 

Affirmed. 

R.   C.   &   B.   MoCi^VLouERTY   and    Floubnoy,   Price   and 
Smith,  for  appellants. 

A.  W.  Reynolds  and  J.  S.  Clark,  for  appellees. 

Miller,  Judge: 

Appellant,  Georgt  W.  Lambert,  appeals  from  a  final  decree, 
made  and  enteied  against  him  and  David  G.  Savers,  by  the 
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circidt  court  of  McDowell  county,  on  the  12th  day  of  December, 
1 901,  in  the  chancery  cause  of  E.  W.  Clark  and  others,  trustees, 
against  them. 

The  cause  was  formerly  in  this  Court  upon  an  appeal— 
Clark  et  dl.  v.  Sayers  et  al.,  48  W.  Va.  33,  and  the  decrees  then 
appealed  from  were  reversed,  without  prejudice  to  either  party ; 
and  the  cause  was  remanded  to  the  circuit  court,  with  leave  ta 
both  parties  to  amend  their  pleadings  and  proof  in  accordance 
with  the  truth,  that  there  might  be  a  fair  and  final  determina- 
tion of  the  controversy  between  the  litigants. 

The  decree  complained  of  here  is,  in  part,  that  the  deed  from 
defendant,  D.  6.  Sayers  to  the  defendant,  George  W.  Lambert, 
bearing  date  of  the  24th  day  of  November,  1891,  conveying  one- 
third  undivided  interest  in  the  tract  of  three  thousand  two  hun- 
dred and  twenty-six  acres  of  land  referred  to  in  the  cause,  be 
set  aside  and  annulled  as  fraudulent,  and  as  a  cloud  upon  the 
title  of  plaintiflPs  to  said  tract  of  three  thousand  two  hundred 
and  twenty-six  acres  of  land;  that  the  estoppel  arising  from 
the  covenants  contained  in  the  deed  from  the  defendant,  D.  G. 
Sayers  and  others  to  Joseph  I.   Doran,   dated  November  17^ 
1882,  referred  to  in  the  cause,  be  enforced  against  said  D.  G. 
Sayers;  that  said  Sayers  shall  convey  by  deed  to  the  plaintiffs, 
or  to  such  person  or  corporation  as  they  shall  direct,  all  of  the* 
title  to  one-third  undivided  interest  of  the  said  tract  of  three 
thousand  two  hundred  and  twenty-six  acres  of  land,  the  title  to 
which  was  derived  by  oomporraise,  purchase  and  conveyance 
from  the  heirs  of  Joseph  Jackson,  Jr.;  and  that  said  Sayers 
and  Lambert  be  perpetually  enjoined  from  asserting  or  dispos- 
ing of  their  claims  of  title  to  one-third  of  said  three  thousand 
two  hundred  and  tweniy-six  acres  of  land  under  the  said  com- 
promise and  conveyance  from  the  heirs  of  Joseph  Jackson,  Jr., 
and  under  the  said  deed  from  Savers  to  Lambert. 

The  material  facts  in  the  case,  brieflv  stated,  are  as  follows: 
By  patent  of  the  Commonwealth  of  Virginia,  bearing  date  on 
the  1st  day  of  December,  1854,  there  was  granted  unto  George 
W-  G.  Brown,  Samuel  L.  Graham  and  Joseph  Jackson,  Jr.,  a 
certain  tract  of  land,  containing  three  thousand  two  hundred 
and  twenty-six  acres,  lying  in  Tazewell  County,  Virginia,  (now 
McDowell  County,  West  Virginia,)  on  the  waters  of  Sand  Lick 
Creek,  and  on  the  waters  of  Spice  Creek,  on  the  Laurel  Branchy 
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and  other  sAiall  branches,  but  mostly  on  Sand  lick  Creek,  all 
being  waters  of  Tug  Eiver,  adjoining  a  tract  of  Wm.  P.  Cecfl 
of  six  hundred  and  sixty-two  acres;  a  tract  of  James  B.  Har* 
man  of  one  hundred  and  fifty  acres,  and  adjoining  a  surrey  of 
James  B.  Harman  of  one  hundred  and  thirty-one  acres,  whidi 
tract  ifi  bounded  as  follows :  Beginning  at  two  chestnut  oaks  by 
a  cliff  of  rocks  on  the  east  side  of  Sand  Lick  ridge,  about  twenty 
yards  from  the  top  of  said  ridge  on  Spice  waters,  a  comer  of 
Wm.  P.  Cecils  eix  hundred  and  sixty-two  acre  tract,  etc   No 
partition  of  this  tract  of  land  appears  to  have  ever  been  made 
by  and  between  the  said  patentees  thereof;  but  the  land  was 
entered  on  the  land  books  and  charged  with  the  taxes  theieoo 
in  their  several  and  respective  names,  as  follows,  to-wit:  «» 
thousand  and  seventy-five  acres  thereof  being  charged  to  each, 
and  assessed  with  the  taxes  thereon  in  his  individual  name. 
By  conveyances  subsequent  to  said  patent,  the  title  of  the  Brown 
undivided  third  interest  in  said  land  became  vested  in  Maiy 
Ladd,  and  the  Graham  imdivided  third  interest  became  v^fcei 
in  Joseph  Mullins.    The  land  was  entered  on  the  land  book  and 
charged  with  taxes  thereon  as  follows :  Mary  Ladd,  one  thousand 
and  seventy-five  acres;  Joseph  Mullins,  one  thousand  and  ser- 
enty-five  acres;  and  Joseph  Jackson,  Jr.,  one  thousand  and 
seventy-five  acres. 

The  Mary  Ladd  one  thousand  seventy-five  acre  part  was  le- 
turned  delinquent  for  the  non-pajrment  of  the  taxes  thereon, 
and  sold  to  said  D.  G.  Sayers.  The  clerk  of  the  county  conrt 
of  said  county  of  McDowell,  by  his  deed  bearing  date  en  the 
17th  day  of  September,  1881,  executed  and  delivered  to  said  D 
G.  Sayers  (by  the  name  of  David  G.  Savers,)  a  deed  in  whidi 
it  is,  among  other  things,  recited  that  on  the  6th  day  of  No- 
vember, 1877,  at  a  sale  of  the  real  estate  theretofore  returned 
delinquent  for  the  non-payment  of  the  taxes  due  thereon  in  the 
said  county  of  McDowell,  said  Sayers  became  the  purchaser  of 
a  tract  of  land  of  one  thousand  and  seventv-five  acres,  beirjr 
one  undivided  one-third  part  of  three  thousand  two  hundred 
and  twenty-five  acres  in  said  county,  which  formerly  belonged 
to,  and  was  returned  delinquent  in  the  name  of  Mary  Ladd  for 
the  non-payment  of  the  taxes  due  thereon  for  the  year  1876. 
The  description  of  the  land  as  given  in  the  said  deed  is  the  same 
as  that  contained  in  the  patent  hereinbefore  recited.    The  deed 
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further  recites  that  the  tract  of  land  as  described  and  bounded, 
contains  in  all  three  thousand  two  hundred  and  twentv-six  acres 
of  which,  one  thousand  and  seventy-five  acres,  being  the  one 
undivided  third  part  thereof,  was  sold,  and  thereby  conveyed, 
be  the  same,  more  or  less.  Said  deed  is  recorded  in  Deed  Book 
No.  5  at  page  353,  in  the  office  of  the  clerk  of  the  county  court 
•of  said  counl^. 

By  his  deed,  bearing  date  on  the  22d  day  of  September,  1881^ 
similar  in  form  to  the  above  mentioned  deed,  except  as  to  the 
name  of  the  delinquent  owner  designated  therein,  the  said  clerk 
also  conveyed  to  said  Sayers  another  tract  of  one  thousand  and 
€eventy-five  acres,  which  formerly  belonged  to,  and  was  returned 
delinquent  in  the  name  of,  ^seph  MuUins  for  the  non-payment 
of  the  taxes  due  thereon  for  the  year  1878 ;  and  was  purchased 
by  said  Sayers  at  a  sale  thereof  for  said  taxes  on  the  4th  day  of 
November,  1879.  This  deed  is  also  recorded  in  Deed  Book  No. 
5  at  page  365.  The  entire  tract  of  land  is  bounded  therein,  and 
described  as  containing  in  all  three  thousand  two  hundred  and 
twenty-five  acres,  of  which  one  thousand  and  seventy-five  acres, 
being  the  one  undivided  one-third  part  thereof,  was  sold  as 
aforesaid,  and  thereby  conveyed  to  Sayers.  By  deed  executed 
by  David  6.  Sayers  and  wife,  Henry  Harrison  and  wife  and 
John  Graham,  Jr.,  to  Joseph  I.  Doran,  bearing  date  on  the 
27th  day  of  October,  1881,  the  grantors  therein  conveyed  unto 
Doran  three  several  tracts  of  land,  situated  in  McDowell  county 
on  the  dividing  ridge,  Horsepen  Creek,  and  Big  Creek,  one  of 
them  containing  eight  hundred  and  twenty  acres,  being  the  same 
tract  of  land,  conveyed  by  the  clerk  of  the  county  court  of  Mc- 
Dowell coimty  to  Sayers  by  deed  dated  August  31,  1881,  and 
recorded  in  McDowell  county  in  Deed  Book  No.  5  at  page  335; 
one  other  of  them,  containing  eight  himdred  and  twenty  acres 
being  the  same  land,  which  the  said  clerk  by  deed  dated  Septem- 
ber 1,  1881,  recorded  in  Deed  Book  No.  5  at  page  332,  granted 
and  conveyed  unto  said  Sayers;  and  the  other  of  them,  contain- 
ing one  thousand  and  seventy-five  acres,  being  an  undivided 
one-third  part  of  said  tract  of  three  thousand  two  hundred  and 
twenty-five  acres,  and  being  the  same  tract  of  land  which  the 
clerk  as  aforesaid,  by  deed  dated  September  22,  1881,  recorded 
in  Deed  Book  No.  5  at  page  355,  granted  and  conveyed  to  Say- 
ers.   The  deed  then  says:  "And  the  said  David  6.  Sayers  has 
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heretofore  pold  an  undivided  moiety  or  half  part  of  said  threp^ 
tracts  of  laud  to  eaid  Henry  Harrison,  and  the  said  Dayid  G. 
Sayers  and  Henry  Harrison  in  and  by  a  certain  instrument  of 
writing,  bearing  date  the  27th  day  of  August,  1881,  agreed  to 
(Sell  said  three  tracts  of  land  to  the  said  John  Graham^  Jr.,  and 
the  said  Henry  Harrison  and  wife  and  John  Graham,  Jr.,  have 
united  with  the  said  David  G.  Saj^ers  and  wife  in  this  present 
deed  for  the  purpose  of  vesting  a  perfect  title  in  fee  simple  in 
and  to  said  premises  in  the  said  Joseph  I.  Doran.  This  deed 
is  recorded  in  Deed  Book,  No.  5  at  page  399  et  scq. 

On  the  4th  day  of  March,  1882,  by  their  deed  of  that  date, 
said  David  G.  Sayers  and  wife  conveyed  to  J.  H.  Divine,  *'all 
the  following  described  real  estate  lyj^ng  and  being  in  the  eountr 
of  McDowell,  on  Sand  Lick,  a  tributary  of  Tug  Fork  of  Tug 
Biver,  being  one  undivided  one-third  part  of  three  thousand 
two  hundred  and  twenty-five  acres,  conveyed  to  D.  G.  Savers, 
on  the  17th  day  of  September,  1881,  by  John  F.  Johnson,  clerk 
of  the  county  court  of  McDowell  county,  by  deed,  which  is  duly 
record od  in  the  cl(  rk's  office  of  said  countv  in  Deed  Book  Xa  5 
at  page  353.  Said  land  adjoins  a  tract  of  six  hundred  and 
sixty-two  acres  of  W.  P.  Cecil,  and  a  tract  of  one  hundred  and 
fifty  acros  of  Janios  R.  ITarman,  and  for  a  more  particular  de- 
scription of  said  land  reference  is  made  to  said  deed  made  by 
said  Johnson,  containing  one  thousand  and  seventy-five  acres, 
more  or  le?s,  and  being  an  untlivided  third  part  of  ?aid  three 
thousan*:!  two  hundred  and  twenty-five  acres  as  aforesaid,'*  etc. 

On  the  ()th  day  of  November,  1882,  John  F.  Johnson,  clerl: 
of  the  county  court  of  McDowel  county,  by  his  deed  of  that 
date,  which  was  admitted  to  record  on  the  28th  day  of  December, 
1883,  and  was  recorded  in  Deed  Book  Xo.  7,  page  T,  in  3aiJ 
clerk's  office,  granted  to  said  Sayers,  the  tract  of  one  thousar*c 
and  seventy-five  acres,  being  one  undivided  one-third  part  of 
three  thousand  two  hundred  and  twenty-five  acres,  which  form- 
erly belong(Hl  to^  and  was  returned  delinquent  in  the  name  oU 
Joseph  Jaikson,  Jr. 

On  tlie  ITth  day  of  Xovember,  1882,  said  Savers  and  wife, 
and  Ilrnry  Harrison  and  v/ife,  for  the  consideration  of  $1,61?.- 
50.  of  which  $.S0n.25  was  paid  in  cash;  the  residue  to  be  paid 
in  twelve  months  thereafter;  and  for  which  balance,  to-wit 
$806.25,  a  lien  was  reserved  upon  the  land,  by  their  deed  of 
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ihat  date,  granted  and  conveyed  to  Baid  Joseph  I.  Doran,  "all 
-that  certain  tract,  piece  or  parcel  of  land,  gdtuate  on  Sand  Lick, 
A  tributary  of  the  Tug  Fork  of  Sandy  River,  adjoining  a  tract  of 
Wm.  P.  Cecil  of  six  hundred  and  sixty-two  acres;  adjoining 
a  tract  of  James  B.  Harman  of  one  hundred  and  fiftv  acres; 
and  adjoining  a  survey  of  James  B.  Hflrman  of  one  hundred 
.and  thirty-one  acres;  and  bounded  as  follows,  to-wit:  Begin- 
ning at  two  chestnut  oaks,*'  etc.,  (setting  out  the  boundaries  of 
the  three  thousand  two  hundred  and  twenty-six  acres  as  given 
in  said  patent),  being  the  same  tract  of  land,  one  undivided 
*one-third  part  of  which  (was)  taken  as  having  been  returned 
delinquent  in  the  name  of  Mary  Ladd  for  the  non-payment  of 
taxes  due  thereon  for  the  year  1876,  and  sold  at  the  door  of  the 
*  court  house  of  said  McDowell  county,  on  the  6th  day  of  No- 
vember, 1877,  to  the  said  David  G.  Sayers,  to  whom  John  P. 
JTohn^on,  Esq.,  clerk  of  the  county  court  of  said  county,  made 
a  deed,  bearing  date  September  17,  1881,  since  recorded  in  Deed 
Book  No.  5  at  page  353;  and  another  undivided  one-third  of 
which  was  taken,  as  having  been  returned  delinquent  for  the 
non-payment  of  the  taxes  thereon  for  the  year  1878,  as  the 
property  of  Joseph  Mulliiis,  and  sold  at  the  door  of  the  court 
house  of  said  county  on  the  4th  day  of  ISTovember,  1879,  to  the 
said  David  G.  Savers,  to  v;hom  the  said  John  F.  Johnson,  clerk 
as  aforesaid,  made  a  deed,  bearing  date  September  22,  1881, 
which  has  since  been  recorded  in  Deed  Book  No.  5  at  page  355. 
And  the  said  David  G.  Sayers  has  since  sold  to  the  said  Henry 
Harrison  one  undivided  one-half  of  said  undivided  two-thirds 
of  said  tract  of  land,  but  has  never  made  to  him  a  deed  therefor, 
and  for  that  reason,  the  said  Henry  Harrison  and  wife  now  join 
in  the  present  deed,  with  the  said  David  G.  Sayers,  for  the  pur- 
pose of  divesting  their  equitable  title  to  said  land.  This  deed 
is  recorded  in  Deed  Book  No.  6,  at  page  40  et  seq. 

The  said  David  G.  Sayers  and  Henry  Harrison  in  and  by 
their  said  deed  convenanted  that  they  would  warrant  generally 
the  lands  thereby  conveyed;  that  they  had  the  right  to  convey 
the  same  to  the  said  party  of  the  second  part;  that  the  said 
pari;y  of  the  second  part  should  have  quiet  possession  of  the 
-said  land;  that  they  would  execute  such  further  assurances  as 
might  be  requested ;  and  that  they  had  done  no  act  to  encumber 
the  same. 
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By  their  deed,  bearing  date  on  the  24th  day  of  Xovembcr, 
18I&1,  Sayers  and  wife  granted  to  appellant  George  H.  Lambert, 
in  fee,  with  covenants  of  special  warranty,  one-third  undivided 
interest  in  all  that  certain  tract  of  land,  situate  in  the  connty  of 
McDowell,  on  the  waters  of  Sand  Lick  Creek,  Spruce  Creek  and 
Laurel  branch,  but  mostly  on  Sand  Lick  Creek,  tributaries  of 
Tug  Kiver,  containing  in  quantity  Ihree  thousand  two  hundred 
and  twenty-six  acres,  and  being  the  same  tract  of  land,  granted 
by  letters  patent  of  the  Commonwealth  of  Virginia  on  the  Ist 
day  of  December,  1854,  to  G.  W.  G.  Brown,  Samuel  L.  Grahcm 
and  Joseph  Jackson,  Jr.,  the  tract  of  land  thereby  conveyed, 
being  the  one-third  undivided  interest  in  said  three  thousand 
two  hundred  and  twenty-six  acre  tract;  and  being  the  same  un- 
divided interest  in  said  land,  which  had  been  conveved  to  said 
Sayers  by  Francis  H.  Jackson,  Josephine  Jackson,  and   Jane 
F.  Jackson,  children  and  heirs  at  law  of  Joseph  Jackson,  Jr.,  de- 
ceased, by  deed.    The  deed  last  above  referred  to,  was  executed 
bv  the  said  Jacksons  to  Savers,  bears  date  on  the  21st  dav  of 
October,  1891,  and  recites  that,  whereas  there  was  then  pending 
in  the  circuit  court  of  ^IcDowell  countv,  three  several  chancer? 
suits,  institatc-d  by  said  Jane  F.  Jackson,  Francis  H.  Jackson, 
and  Josephine  Jackson,  respectively,  against  said  Savers,   the 
object  of  each  of  which  suits  was  to  set  aside,  vacate  and  annul 
a  certain  tax  sale  of  the  land  thereinafter  mentioned,  at  which 
sale  said  Sayers  became  the  purchaser  thereof,  and  to  annul  and 
set  aside  the  deed  for  said  land,  which  had  been  made  to  said 
Savers  bv  the  clerk  of  the  countv  court  of  McDowell  countv, 
in  pursuance  of  said  tax  sale,  (thereby  meaning  and  referring 
to  the  tax  sale  and  the  tax  deed,  hereinbefore  mentioned,  bear- 
ing date  on  the  Gch  day  of  November,  3882) ;  and  that  the  mat- 
ters in  controver.-y  between  the.^  parties  in  said  suit^  had  been 
compromised.     The  deed  further  states  that  the  s:iid  Joseph 
Jackson,  Jr.,  patentee,  was  the  father  of  the  said  grantors  in  the 
deed :  that  thev  derived  title  to  said  land  from  their  said  father 
by  descent;  and  that  they  will  warrant  spetially  the  said  un 
divided  third  part  of  said  three  thousand  two  hundred  and 
twenty-six  acres,  so  conveyed  by  them. 

There  is  also  in  the  record  a  deed  made  by  Joseph  MuUins  to 
Joseph  I.  Doran,  bearing  date  on  the  15th  day  of  July,  1SS4, 
by  which  said  Mullins  granted  and  released  all  his  claims  in  'and' 
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npon  said  tract  of  three  thousand  two  hundred  and  twenty-six 
acres  of  land  to  Doran.  The  deed  contains  this  clause:  "The 
interest  or  claim  intended  to  be  hereby  conveyed,  and  without 
any  recourse  whatever  on  said  Joseph  Mullins,  being  the  one 
undivided  third  thereof,  conveyed  by  Samuel  L.  Graham  and 
wife,  to  Joseph  Mullins  by  deed  of  the  date  of  the  27th  day 
of  February,  1868.  *  *  *  And  being  the  same  land  mentioned 
and  described,  and  the  same  interest  of  claim  conveyed  in  the  deed 
from  D.  G.  Sayres  and  wife  and  H.  Harrison  and  wife  to  Jo- 
seph I.  Doran  of  date  of  November  17,  1882,  and  of  record  in 
said  clerk's  office  in  Deed  Book  6,  pages  40-1,2  and  3/' 

The  original  bill,  bill  of  review,  amended  and  supplemental 
bill,  and  bill  of  revivor  filed  in  the  cause  by  plaintiffs,  state  all 
of  the  foregoing  facts,  and  many  others.  It  is  shown  by  the 
record,  and  conceded  by  counsel,  that  the  appellees,  plaintiffs 
below,  have  title  to  all  of  said  entire  tract,  (which  is  in  some 
of  the  papers  described  as  three  thousand  two  hundred  and 
twenty-five  and  in  others  three  thousand  two  hundred  and  twen- 
ty-six acres),  except  such  claim  or  title  thereto  as  appellant, 
Ijambert,  may  have  under  the  said  deed  of  Sayers  and  wife  to 
him,  bearing  date  on  the  24th  day  of  Xovember,  1891.  The 
present  controversy  between  the  parties  seems  to  be  as  to  the 
true  meaning  and  legal  effect  of  the  said  deed  of  Sayers  and 
wife,  and  Harrison  and  wife  to  Doran,  bearing  date  on  the  17tb 
day  of  November,  1882. 

Appellees  contend  that  this  last  mentioned  deed  conveyed  to 
Doran  the  Jackson  third,  or  one  thousand  and  seventy-five  acres 
oi  said  three  thousand  two  hundred  and  twenty-six  acre  tract, 
-while  appellant,  Lambert,  claims  that  it  did  not  and  does  not 
convey  said  Jackson  third,  or  interest;  but  that  the  third,  con- 
veyed to  Doran  thereby,  was  and  is  either  the  Ladd,  or  the 
Mullins  interest.  As  before  stated  herein,  on  the  4th  day  of 
March,  1882,  less  than  four  months  after  the  execution  of  said 
deed  to  Doran,  Sayers  and  wife  conveyed  to  Divine,  the  Brown- 
iLadd  interest  in  the  whole  tract.  It  is  not  likely  that  Sayers, 
at  that  time,  had  overlooked  the  fact  that  he  had  executed  the 
deed  to  Doran  as  aforesaid.  It  cannot,  witli  much  semblance 
of  reason,  be  said  that  the  deed  last  mentioned  was  intended 
by  Sayers,  to  convey,  or  that  it  did  convey,  the  Graham-Mul- 
lins  interest  to  Divine.    Besides,  the  deed  of  Sayers  and  Har- 
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rison  and  their  wives,  respectively,  and  Graham,  to  Doran,  ol 
October  27,  1881,  refers  to,  and  grants  the  one  thousand  and 
seventy-five  acres,  conveyed  to  Sayers  by  the  clerk  of  the  county 
court  by  deed  of  September  22,  1881,  which  is  recorded  in  Deed 
Book  No.  5  at  page  355.  Thus,  it  is  fixed  beyond  question  that 
the  interest  in  the  three  thousand  two  himdred  and  twenty-six 
acres,  conveyed  by  this  last  mentioned  deed,  is  the  Graham- 
MuUins  third.  It  is  also  shown  by  this  deed  that  before  its 
•execution,  Sayers  had  sold  to  Harrison  an  undivided  half  in- 
terest in  said  three  tracts,  to-wit:  eight  hundred  and  twenty, 
«ight  hundred  and  twenty,  and  one  thousand  and  seventj-fiTe 
acres,  respectively;  and  that  Sayers  and  Harrison  had  by  their 
writing,  bearing  date  on  the  27th  day  of  August,  1881,  agreed 
to  sell  said  three  tracts  last  mentioned,  to  Graham.  This  ex- 
plains why  said  Harrison  and  Graham  joined  Sayers  in  the 
deed,  and  it  also  disposes  of  the  one-half  interest  of  Harrison 
in  one  of  the  two  undivided  thirds  or  interests  in  said  tract  of 
three  thousand  two  hundred  and  twenty-six  acres,  bought  by 
him  from  Sayers  hereinafter  referred  to. 

In  the  deed  of  Sayers  and  Harrison  and  their  wives,  respect- 
ively, to  Doran,  bearing  date  on  the  17th  day  of  Xovember^ 
1882,  one  imdivided  third  of  the  entire  tract  is  granted  to 
Doran.  In  order  to  idcntifv  the  land  thus  conveyed,  the  bound- 
aries  of  ihe  three  thousand  two  hundred  and  twenty-six  acres  are 
set  out  in  the  deed.  Then  it  is  stated  therein  that  it  is  the 
same  tract,  from  which,  was  taken  and  sold  for  non-payment 
of  taxes  due  thereon,  the  Mary  Ladd  interest  or  third;  that  a^ 
other  third,  to-wit:  the  Mullin's  interest,  had  also  been  sold 
for  ciclinqiicnt  taxes  thereon;  and  that  both  of  said  interests 
had  been  conveyed  by  deeds  to  Sayers,  the  purchaser  thereof, 
giving  the  dates  of  said  last  two  mentioned  conveyances.  The 
interest  thus  fixed  and  conveyed  by  Sayers  and  wife  and  Har- 
rison and  wife  to  Doran  by  their  last  mentioned  deed  is  the 
Jackson  one-third  interest  in  the  entire  tract.  This  deed,  after 
referring  to  the  sales  and  deeds  and  the  recordation  thereof  to 
Savers  as  aforesaid  further  recites  that  said  David  G.  Savers  has 
since  sold  to  said  Henry  Harrison,  one  undivided  one-half  of 
said  undivided  two-thirds  of  said  tract  of  land,  but  never  made 
to  him  a  deed  therefor,  and  for  that  reason  the  said  Henry  Har- 
rison and  wife  join  in  the  present  deed  with  the  said  David  G. 
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Sayers  for  the  purpose  of  divesting  their  equitable  title  to  said 
land.  The  above  language  indicates  that  after  Sayers  had  ob- 
itained  from  the  clerk,  deeds  for  the  Ladd  and  Mullin^s  interests 
in  said  land^  and  before  the  date  of  the  last  mentioned  deed, 
November  17,  1882,  Sayers  had  sold  one  undivided  half  of  said 
-two  undivided  thirds  to  Harrison.  Sayers,  at  that  time,  had 
-also  procured  his  tax  deed  of  November  6, 1882,  for  the  Jackson 
interest  He  had  before  that  date  on  the  4th  day  of  March^ 
1882,  sold  and  conveyed  the  Ladd  interest  to  Divine,  without 
the  joinder  of  Harrison  in  the  deed  iherefor  to  Divine. 

The  three  several  interest  in  the  land  had  not  been  parti- 
idoned,  allotted  or  designated.  At  that  time,  November  17, 
1882,  but  one  of  said  undivided  thirds  remained  unconveyed 
l)y  Sayers.  Hamson  had  already,  with  Sayers,  conveyed  to 
Doran  his  undivided  Aalf  interest  in  the  Mullin's  undivided 
one-third  of  said  tract  of  land.  He  was  entitled  to  a  one-half 
interest  in  one  other  undivided  third  of  said  entire  tract.  There 
"being  none  other  than  the  Jackson  interest  remaining  uncon- 
veyed, Harrison  was  entitled  to  his  one-half  interest  therein. 
Tot  that  reason,  it  seems,  he  joined  with  Sayers  in  the  deed  of 
November  17,  1882. 

By  adopting  this  view,  we  take  the  practical  construction  put 

upon  the  whole  transaction  by  the  parties  themselves.     The 

-three  tax  deeds  to  Savers,  the  two  deeds  from  Savers  and  others 

to  Doran,  and  the  deed  from  Sayers  and  wife  to  Divine,  are 

thus  made  consistent  with  each  other,  and  given  full  force  and 

-  effect.  No  violence  is  thereby  done  to  the  rights  of  the  parties 
thereto.  Practical  construction  of  contracts  is  that  given  to 
-ngreements  by  the  parties  themselves  by  acts  subsequently  dona 

-with  reference  to  the  contracts.    To  such  exposition  of  contracts 

the  courts  pay  high  regard,  and  will  effectuate  it  if  they  can  do 
fio  consistently  with  the  rules  of  law.  Hammon  on  Contracts, 
-section  399.  Savers  derived  title  to  the  whole  of  said  entire 
tract  by  and  through  the  three  several  tax  deeds  to  him. 
Whether  such  title  was  perfect  or  imperfect,  it  is  not  necessary 
to   decide.    While  it  is   shown  that   MuUins  brought   a  suit 

-  against  Sayers  attacking  the  tax  deed,  by  which  his  interest  in 
the  land  was  conveyed  to  Sayers,  and  the  Jackson  heirs  also 
instituted  three  several  suits  to  set  aside  the  tax  deed,  which 

-granted  their  interests  in  the  land  to  Sayers,  yet  it  must  be 
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remembered  that  all  of  those  suits  were  compromised,  and 
neither  of  the  said  tax  deeds  was  canceled  but  each  was  left  in 
full  force  and  effect.  The  recital  in  the  said  deed  of  Joseph 
Mullins  to  Doran,  bearing  date  on  the  15th  day  of  July,  1884, 
that  the  Mullins  interest  therein  conveyed,  was  and  is  the  same 
land  mentioned  and  described,  and  the  same  interest  and  claim 
which  was  conveyed  in  the  deed  from  D.  G.  Savers  and  wife  and 
Henry  Harrison  and  wife  to  said  Joseph  I.  Doran  of  the  date 
of  November  17,  1882,  is  not  true  in  fact.  The  deeds  taken 
together  do  not  support  the  contention  of  appellant,  as  to  that 
recital. 

The  deed  last  mentioned,  however,  is  not  important  in  the 
disposition  of  the  case.  As  we  hav6  shown,  the  title  of  Savers 
to  the  whole  of  the  three  thousand  two  hundred  and  twentv-sii 
acres  and  to  each  undivided  third  par^  thereof,'  was  acquired 
by  him  through  and  by  the  said  three  tax  deeds,  neither  of  which 
was  ever  set  aside  or  canceled.  The  recital  in  the  said  ^^fullins 
deed  made  more  thdn  three  years  after  the  deed  of  Sayers  and 
others  to  Doran  confirmatory  of  Doran's  title  already  rested, 
being  the  language  of  3ilullins,  could  neither  contradict  Doran 
of  any  title,  or  be  set  up  as  an  estoppel  in  this  suit  against  his 
grantees. 

As  between  the  original  parties,  a  recital  unnecessary  to  the 
conveyance  will  not  operate  as  an  estoppel.  2  Devlin  on  Deed?, 
section  995.  A  party  making  a  deed  is  not  estopped  as  between 
the  original  parties  to  it,  by  recitals  unnecessary  to  the  convey- 
ance. Oshorn  v.  Endicott,  6  Cal.  149.  Recitals  in  a  deed  estop 
all  parties  and  privies,  as  a  general  rule,  but  this  rule  does  not 
extend  to  mere  description  or  non-essential  averments.  65  Am. 
Dec.  498.  In  the  deed  of  July  15,  1884,  the  recital  that  it  was 
the  same  interest  and  claim  which  was  conveyed  by  Sayers  and 
others  by  their  deed  of  November  17,  1882,  was  unnecessarr 
and  non-essential  to  the  conveyance  by  Mullins  of  his  interest 
in  the  land,  if  he  then  had  anv  interest  therein. 

A  mistake  in  the  recitals  oi  a  deed,  referring  to  a  previous 
deed  of  mairiagc  settlement  between  the  grantors,  may,  in  equi- 
ty, be  shown  by  the  grantees,  by  introducing  in  evidences  the 
deed  referred  to  in  the  recitals.  Bower  v.  McCormick,  23  Grat 
310.  A  recital  in  a  deed  only  operates  as  an  estoppel  in  cases  in 
which  the  declaration  of  the  grantor  would  be  evidence.    A  re- 
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cital  is  not  competent  to  show  title  in  the  grantor. .  Joeckel  v. 
Boston,  11  Mo.  118,  (47  Am.  Dec.  142.)  An  examination  of  all 
of  the  deeds  in  the  record,  relating  to  the  said  lands  establishes 
beyond  question,  that  the  recital  in  the  Mullins  deed  was  and  is 
an  incorrect  statement,  unfounded  in  fact. ' 

Keverting  to  what  has  been  said,  it  will  be  seen  that.Sayers 
and  Harrison,  and  their  wivefj,  recpectively,  and  Graham,  by 
rheir  deed  of  October  27,  1881,  conveyed  to  Doran,  the  three 
eaid  several  tracts  of  land,  to-wit:  eight  hundred  and  twenty, 
eight  hundred  and  twenty  and  one  thousand  and  seventy-five 
acres,  respectively,  lying  on  the  dividing  ridge,  Horsepen  Creek 
and  Big  Creeh,  the  latter  tract  being  the  Mullins  interest  in  the 
three  thousand  two  hundred  and  twentv-six  acres.    The  consid- 

a 

eration  stated  in  the  deed  is  $3,960.  $1,980  was  paid  in  cash, 
and  the  balance  $1,980,  was  to  be  paid  in  twelve  months  from' 
that  date.  A  lien  upon  the  land  was  reserved  by  Sayers  and 
Harrison  in  the  deed  to  secure  the  pa}Tnent  of  the  unpaid 
purchase  money,  to-wit:  said  $1,980.  By  their  deed  of  release 
bearing  date  on  the  23rd  day  of  October,  1882,  said  Sayers  and 
Harrison,  acknowledged  the  receipt  from  Doran  of  $1,980,. 
which,  witli  the  like  amount  theretofote  paid  to  them  by  him. 
was  in  full  pavraent  for  the  tract  of  land  convevcd  bv  them  to 
Doran  by  their  deed  of  October  27,  1881,  recorded  in  Deed  Book 
iNo.  5  at  page  399;  and  they  thereby  released  and  discharged  the 
said  Joseph  I.  Doran  of  and  from  all  claim  and  demand  under 
said  deed,  and  especially  released  and  discharged  the  said  land 
thereby  granted  of  and  from  the  vendor's  lien  for  the  balance 
of  purchase  money  expressly  reserved  by  them  in  said  above- 
recited  deed. 

On  the  same  day,  to-wit:  on  the  23rd  day  of  October.  1882,. 
said  David  G.  Sayers  and  Henry  Harrison,  by  their  certain 
writing  signed  and  sealed  by  them,  and  bearing  the  date  last 
aforesaid,  bargained,  sold  and  conveyed  to  Joseph  I.  Doran, 
and  his  heirs  in  fee  simple,  with  warranty  of  title,  covenants 
of  quiet  possession  and  freedom  from  incumbrance,  a  certain 
tract  or  parcel  of  land  situate  in  the  county  of  McDowell,  con- 
taining 1,075  acres,  more  or  less,  adjoining  the  lands  of  Joseph 
I.  Doran,  and  J.  H.  Divine,  and  bounded  as  follows :  "Beginning 
at  part  of  a  tract  sold  by  us  to  Jos.  L  Doran  on  Sand  Lick," 
It  is  provided  in  the  writing  "that  the  party  of  the  second  part 
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(Doran)  shall  be  allowed  one  month  from  the  date  hereof  to 
dig  upon,  and  explore  said  land  for  minerals,  and,  in  addition 
thereto,  to  complete  this  bargain  by  paying  for  the  land,  one 
•dollar  and  fifty  cents  per  acre,  one  half  cash,  balance  in  ax 
months,"  &c.  This  is  followed  np  by  said  deed  of  Sayexs  and 
Harrison  and  their  wives,  respectively,  to  Doran,  dated  Novem- 
ber 17,  1882,  after  Sayers  had  obtained  his  tax  deed  for  the 
Jackson  interest  in  said  land. 

The  said  Deed  of  Mullins  to  Doran  of  July  15,.  1884,  wag 
•executed  for  the  consideration  of  two  hundred  and  fifty  dol- 
lars, the  receipt  of  which  is  acknowledged  by  Mullins  in  the 
•deed.  There  is  also  in  the  record  a  receipt  of  MuUins  to  Doran, 
bearing  date  on  the  15th  day  of  July,  1884,  which  is  endorsed 
on  the  deed,  for  said  two  hundred  and  fifty  dollars;  and  also 
a  receipt  of  Harrison  and  Sayers  to  Doran,  bearing  date  on 
the  16th  day  of  July,  1884,  in  the  words  and  figures  following: 
^'Eeceived  of  Joseph  I.  Doran,  two  hundred  and  fifty  dollars  to 
be  a  credit  on  the  purchase  money  for  certain  lands  sold  by  the 
undersigned  to  said  Doran,  lying  in  McDowell  county.  West 
Virginia.  And  a  lien  reserved  in  Ihe  conveyance  of  said  land 
for  part  of  the  purchase  money;  and  this  pajTnent  we  are  to 
credit  on  the  margin  of  the  deed  book  in  which  said  convey- 
ance is  recorded. 

(Signed)     Harrison  and  Sayers.    By  H.  Harrison.^ 

By  their  certain  deed  of  release,  bearins;  date  on  the  29th  day 
of  April,  1886,  Harrison  and  Sayers  and  their  respective  wives 
thereby  demised,  released,  quit  claimed  and  forever  discharged 
the  said  tracts,  or  parcels  of  land,  and  particularly,  all  thoee 
certain  three  tracts  or  parcels  of  land  conveyed  by  Henry  Har- 
rison ef  vx  et  al,  by  deeds,  dated  October  27,  1881,  Xovember 
17,  1882,  r.nd  November  17,  1882,  respectively,  rtx^orded  in 
McDowell  county.  West  Virginia,  in  Deed  Book  Xo.  5  at  page 
399,  No.  6  at  page  43,  and  No.  6  at  page  40,  respectively,  situ- 
ate in  said  couuty,  one  thereof  beginning  »  *  *  the  other 
thereof  situate  on  the  waters  of  Sand  Lick  Cre^k,  and  on  the 
waters  of  Spice  Creek,  on  Laurel  Branch,  and  other  small 
branches,  but  mostly  on  Sand  Lick  Creek,  all  waters  of  Tng 
Eiver,  adjoining  a  tract  of  William  P.  Cecil  of  six  hundred  and 
sixty-two  acres;  a  tract  of  James  B.  Harman  of  one  hundred 
and  thirty  acres,  and  bounded  as  follows:  Beginning  at  two 
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chestnut  oaks  by  a  cliff  of  rocks  on  the  east  side  of  Sand  Lick 
Kidge,  abont  twenty  yards  from  the  top  of  said  ridge  on  Spice 
Creek  waters,  a  corner  of  W.  P.  CeciFs  six  hundred  and  sixty- 
two  acre  tract  *  *  ♦  containig  three  thousand  two  hundred 
and  twenty-six  acres  *  *  *.  So  that  the  said  Joseph  I.  Doran 
and  the  South  West  Virginia  Improvement  Company,  their 
heirs,  succc-ssors  and  assigns,  shall  and  may  hereafter  have, 
hold,  occupy  and  enjoy  all  and  singular  the  premises  now  owned 
by  them,  respectively,  in  said  above  mentioned  deeds,  particu- 
larly described,  and  every  part  thereof,  with  their  appurte- 
nances, without  any  molestation,  interruption,  eviction  of  the  said 
Henry  Harrison  and  David  6.  Sayers,  or  either  of  them,  or 
their  or  either  of  their  heirs,  executors,  administrators  or  as- 
signs, or  of  any  other  person  or  persons,  natural  or  corporate 
whomsoever,  claiming,  or  to  claim  by,  from  or  under,  them  or 
either  of  them,  or  by  or  with  their  or  either  of  their  acts,  means, 
consent,  or  procurement.  The  above  recited  papers  show  that 
Harrison  was  a  joint  owner  with  Sayers  of  the  Mullins  undi- 
vided third  of  said  tract  of  three  thousand  two  hundred  and 
twenty-six  acres  of  land,  and  of  the  proceeds  of  the  sale  thereof 
to  Doran;  that  he  was  also  considered  and  treated  as  a  joint 
owner  with  Saver?  of  the  remaininQf  or  Jackson  undivided  third 
therein  and  of  the  proceeds  of  the  sale  thereof;  but  was  not 
considered  or  treated  as  a  part  owner  of  the  Brown-Ladd  third. 
Therefore,  the  facts  conclusively  established  are,  that  Sayers 
acquired  title  by  his  tax  deeds  and  otherwise  to  all  of  the  tract 
of  three  thousand  two  hundred  and  twentv-six  acres  of  land: 
that  he  sold,  but  did  not  convey,  to  Harrison  an  undivided 
half  interest  in  two  of  the  undivided  thirds  of  said  entire  tract; 
that  Sayers  conveyed  one  of  the  undivided  thirds,  to-wit:  the 
Liadd  interest  to  Divine,  but  Harrison  did  not  join  in  that  deed; 
that  Sayers,  Harrison  and  their  wives,  respectively  and  Graham 
sold  and  conveved  to  Doran  the  Mullins  interest  in  said  land, 
'for  which  Sayers  and  Harrison  received  the  purchase  money 
and  executed  and  delivered  to  Doran  a  release  of  the  said  ven- 
dor's lien  on  the  23rd  day  of  October,  1882;  that,  there  being 
but  one  undivided  third  of  the  land  then  unsold  and  uncon- 
veyed,  to-wit:  the  Jackson  third,  Harrison  was  entitled,  as  be- 
tween Sayers  and  himself,  to  one  undivided  half  thereof;  that 
Sayers  and  Harrison  then  executed  the  writing  to  Doran  of 
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"October  23^  1882^  which  is  aa  option  to  Doran  to  buy  the  said 
Temaining  one  imdiyided  third  of  said  land;  that  said  third 
was  and  is  the  Jackson  interest;  and  none  other;  and  that  said 
Jackson  interest  was  and  is  conveyed  to  Doran  by  the  deed  of 
Sayers  and  Harrison  and  their  wives^  respectively,  of  November 
17^  1882.  The  last  mentioned  deed  conveyed  to  Doran  all  ^ 
right,  title  and  interest  which  the  grantees  therein  were  then 
•entitled  to,  in  the  said  Jackson  interest,  or  third  of  the  three 
thousand  two  hundred  and  twenty-six  acres  of  land.  On  the 
21st  day  of  October,  1891,  the  deed  by  the  Jackson  heirs  was 
executed  to  Sayers.  Thirty-four  days  thereafter,  Sayers,  by  his 
deed  of  the  24th  day  of  November,  1891,  attempted  to  convey 
said  Jackson  interest  to  appellee,  Lambert. 

This  leads  us  to  a  consideration  of  the  legal  effect  of  the 
•  covenants  in  the  deed  of  Sayers  and  Harrison  to  Doran^  of  ilie 
17th  day  of  November,  1882. 

In  Burtners  v.  Keran,  24  Grat.  42,  it  is  held  that  if  a  per- 
son conveys  land  with  general  warranty,  and  does  not  own  it  at 
the  time,  but  afterwards  acquires  the  same  land,  such  acquisi- 
tion enures  to  the  benefit  of  the  grantee,  because  the  grantor  is 
estopped  to  deny  against  the  terms  of  his  own  warranty,  that 
he  had  the  title  ik  question;  but  it  does  not  operate  actually 
to  transfer  the  estate  subsequently  acquired.  The  court  dtes 
4  Kent.  Com,  98 :  '^f  the  conveyance  be  with  general  warranty, 
not  only  the  subsequent  title  acquired  by  the  grantor  will  enure 
by  estoppel  to  the  benefit  of  the  grantee,  but  a  subsequent  pur- 
chase from  the  grantor,  under  his  after  acquired  title  is  equally 
estopped,  and  the  estoppel  runs  with  the  land.^^  Raines  v.  Walter, 
77  Va.  92.  Mr.  Justice  Story,  in  Carver,  v.  Jackson,  4  Pet.  SQ^ 
says:  In  the  next  place  it  shows  that  such  estoppel  binds  all 
persons  claiming  the  same  land,  not  only  under  the  same  deed, 
but  under  any  subsequent  conveyance  from  the  same  party; 
that  is  to  say,  it  binds  not  merely  privies  in  blood  but  privies 
in  estate,  as  subsequent  grantees  and  alienees.  In  the  next 
place,  it  shows  that  an  estoppel  which  (as  the  phrase  is)  works 
on  the  interest  of  the  land,  runs  with  it  into  whosoever's  hands 
the  land  comes.  In  Myers  v.  Croft,  13  Wall.  (U.  S.)  291,  it 
is  held;  that  a  grantor  not  having  perfect  title,  who  conveys  for 
full  value  is  estopped,  both  himself  and  others  claiming  by  sub- 
sequent grant  from  him,  against  denying  title;  a  perfect  title 
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afterwards  coming  to  him.  Irvine  v.  Irvine,  9  Wall.  (XJ.  S.) 
*618,  19  Am.  &  Eng.  Enc.  Law,  1022,  citing  a  long  array  of 
authorities  in  support  thereof,  says:  In  most  states  the  cove- 
nant of  general  warranty  is  held  not  only  to  estop  the  grantor 
-and  his  heirs  from  setting  up  an  after  acquired  title,  but  also 
ractually  to  transfer  the  estate  subsequently  acquired,  as  if  it 
had  passed  by  the  deed  in  the  first  instance.  Applying  the  f  oiy- 
•^ing  principles,  the  conveyance  by  the  Jackson  heirs  to  Sayers, 
enured  to  the  benefit  of  Doran,  as  against  Lambert,  unless  Lam- 
berts contention  in  the  case  be  well  founded. 

Appellant,  in  his  answer  to  plaintiff's  bill,  in  part  says: 
"That  he  is  an  innocent  purchaser,  for  valuable  consideration, 
without  notice,  actual  or  constructive,  of  any  real  or  pretended 
•claim  of  plaintiffs,  the  land  in  controversy  being  unoccupied, 
wild  and  uncultivated,  and  he  having  had  no  actual  notice  in 
any  way,  and  no  constructive  notice.  He  admits  "that  his  co- 
defendant,  D.  G.  Sayers,  who  is  his  grantor,  represented  to 
lum  that  he,  (Sayers),  having  compromised  with  the  heirs  at 
law  of  Joseph  Jackson,  Jr.,  had  a  perfect  and  indefeasible  title 
to  said  land,  and  that  respondent  having  seen  the  conveyance 
-to  Sayers  from  the  Jackson  heirs,  dated  October  21,  1891,  *  *  ♦ 
purchased  the  land/'  Appellant  contends  that  there  is  nothing 
in  the  deeds  hereinbefore,  and  hereafter  referred  to,  sufficient 
io  put  him  on  notice  that  the  Jackson  interest  had  been  pur- 
chased by  Sayers,  or  conveyed  by  him  and  others  to  Doran. 
"The  tax  deeds  to  Sayers  for  the  Mullins  and  Ladd  interests, 
and  the  deeds  from  Savers  and  others  to  Doran,  and  from 
Sayers  and  wife  to  Divine  for  those  interests,  respectively, 
were  each  on  the  record  in  the  proper  ofiice,  when  Lambert  took 
his  deed  from  Savers.  Lambert  admits  that  said  deeds  were  on 
the  record.  In  the  deed  from  the  Jackson  heirs  to  Sayers,  the 
tax  sale  and  tax  deed  to  Sayers  for  that  interest  are  referred  to. 
The  tax  deed  last  mentioned  was  also  recorded  at  that  time, 
as  well  as  the  said  option,  and  the  subsequent  deed  of  Sayers 
and  Harrison  to  Doran. 

It  is  further  shown  by  the  evidence  that  Lambert  was  in  the 
-employ  of  the  plaintiffs,  or  the  company  for  which  they  are  trus- 
tees, as  their  agent;  that  his  employment  began  in  the  latter 
part  of  1888,  or  early  part  of  1889;  that  he  received  a  monthly 
aalary  for  looking  generally  after  their  interests,  namely,  plao- 
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ing  tenants  on  their  lands  and  preventing  trespasses  thereon; 
that  before  the  date  of  the  deed  from  Sayers  to  him,  he  knev 
of  the  plaintiff's  claim  to  the  said  land;  that  he  was  told  of  the 
claim  of  plaintiffs  about  the  20th  day  of  October,  1891,  and 
that  he  had  access  to  the  maps  of  the  lands  of  plaintiff,  on 
which  the  land  in  controversy  was  shown.  On  March  1,  1890, 
Lambert,  while  acting  as  the  agent  of  plaintiffs.,  caused  a  writ- 
ten lease  to  be  prepared  between  plaintiffs  and  one  Eoee,  where- 
by the  Harrison  and  Sayers  and  the  Divine  tracts  of  land  were 
leased  to  Rose.  It  is  proved  that  the  Harrison  and  Sayers  tract 
mentioned  in  said  lease  is  the  land  in  controversy.  The  lease 
recites  that  the  plaintiffs  are  the  owners  of  said  two  tracts  of 
land.  All  of  this  occurred  before  Lambert  had  paid  any 
money  to,  or  completed  his  said  purchase  of  the  land  from  Say- 
ers. Possession  by  Rose,  the  tenant  of  plaintiffs,  placed  on  the 
land  by  Lambert,  was  sufficient  notice  to  him,  to  put  him  upon 
inquiry  as  to  plaintiffs'  claim.  Campbell  v.  Feiierman,  20  W. 
Va.  398.  There  are  many  other  things  disclosed  by  the  record, 
relating  to  the  said  land,  sufficient  to  have  put  a  man  of  ordi- 
nary caution  and  prudence  upon  inquiry  as  to  the  true  owner- 
ship of  the  Jackson  interest  therein. 

In  Fidelity  Co.  v.  Railroad  Co.,  32  W.  Va.  244,  it  is  held 
that  where  a  subsequent  purchaser  has  actual  notice  that  the 
property  in  question  was  incumbered  or  affected,  he  is  charged 
constructively  with  notice  of  all  the  facts  and  instruments  to  the 
knowledge  of  which,  he  would  have  been  led  by  an  inquiry  into 
the  incumbrance  or  other  circumstance  affecting  the  prop- 
erty of  which  he  had  notice.  Xotice  is  actual  when 
the  purchaser  knows  of  the  existence  of  the  adverse 
claim,  or  perhaps,  when  he  is  conscious  of  having  the 
means  of  knowledge,  and  yet  does  not  use  them;  and  it  is  im- 
material whether  his  knowledge  results  from  direct  information 
or  is  gathered  from  facts  and  circumstances.  Minor  Ins.  VoL 
2,  978.  Whatever  puts  a  man  upon  inquiry  amounts,  in  judg- 
ment of  law,  to  notice,  provided  the  inquiry  becomes  a  duty, 
and  would  lead  to  the  knowledge  of  the  requisite  fact  by  the  ex- 
ercise of  ordinary  diligence  and  understanding.  16  Am.  &  Eng* 
Enc.  Law,  792,  and  cases  cited.  To  entitle  an  innocent  pur- 
chaser without  notice  to  protection  in  equity,  the  text  books  do 
not  assert,  nor  has  any  case  been  f oimd  to  adjudge  that  he  most 
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hold  under  a  general  warranty  deed ;  but  it  is  no  doubt  the  law 
wher?  a  person  bargains  for  and  takes  a  mere  quit  claim,  or 
<leed  without  warranty,  it  is  a  circumstance,  if  unexplained, 
to  show  that  he  had  notice  of  imperfections  in  the  vendor's  title, 
and  only  purchased  such  interest  as  the  vendor  might  have  in 
the  property  IG  Am.  &  Eng.  Enc.  Law,  834.  The  deed  of  the 
Jackson  heirs  to  Sayers  contains  a  special  warranty  only;  and 
the  said  deed  from  Savers  and  wife  to  Lambert  contains  a  simi- 
lar  covenant.  One  who  claims  the  protection  of  a  court  of 
c*<iuity  as  a  hona  fide  purchaser,  must  show  that  he  has  accjuired 
the  legal  title  before  notice  or  knowledge  of  facts  equivalent  to 
notice.    16  Am.  &  Eng.  Enc.  Law,  839. 

Under  the  facts  and  circumstances  of  this  case,  as  disclosed 
by  the  record,  we  must  hold  that  Lambert  was  not  an  innocent 
purchaser  for  a  valuable  consideration  of  the  Jackson  interest 
in  said  land,  without  notice  of  plaintiffs'  claim  of  title  thereto, 
and  ownership  thereof. 

For  the  reasons  stated,  we  affirm  the  decree. 

Affirmed, 


CHARLESTON. 

Poling,  Tkustee^  v.  Condon-Lane  Boom  &  Lumber  Co.  I  m  «w 

Submitted  September  10,  1903— Decided  April  1,  1904.  ^     H 

1.         CoNTRArr — Assignment    of 

A  contract  In  which  the  delectus  personae  is  material,  as 
-where  a  person  agrees  to  use  his  personal  skill  and  knowledge 
or  has  been  contracted  with  by  reason  of  the  trust  and  confi- 
dence placed  in  him,  cannot  be  assigned  by  such  person,  while 
the  agreement  remains  executory,  without  the  consent  of  the 
other  contracting  party;  but  a  contract  in  which  the  delectus 
personae  is  not  material,  and  which  is  for  services  that  may  be 
as  well  performed  by  one  person  as  another,  is  assignable,  un- 
less the  assignment  thereof  be  prohibited  by  the  terms  of  the 
contract.  Held:  The  contract  in  this  case  is  assignable,  (p 
537.) 

2-       Ck)NTRACT — Limitation. 

If  a  contract,  other  than  a  money  demand,  specifies  no  time 
within  which  performance  is  to  take  place,  the  promissor  is  al- 
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lowed  such  time  for  performance  as  is  reasonable,  taking  into 
consideration  the  subject  matter  of  the  contract,     (p.  &39.) 

3.  Circuit  Court — Deoree — Commissioner. 

A  decree  of  the  circuit  court,  confirming  the  report  of  its 
commissioner,  will  not  be  disturbed  on  appeal,  unless  plainly 
wrong.    36  W.  Va.  649.     (p.  545.) 

4.  Syllabus  Approved. 

Point  4  In  Syllabus  of  Kank  v.  Prager  &  Son,  50  W.  Va.  C60. 
approved  and  applied,     (p,  545.) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  J.  E.  Poling,  trustee,  against  the  Condon-Lane  Boom 
and  Lumber  Company  and  others.  Decree  for  plaintiff  and  lie 
above  named  defendant  appeals. 

Affirmed, 

C.  W.  Daily,  for  appellant 

¥.  M.  Heynolds  and  J.  P.  Scoix  for  appellee. 

Miller,  Judge: 

The  appellant,  Condon-Lane  Boom  and  Lumber  Companj, 
and  defendant,  George  Pyle,  made  a  contract  for  the  sale  and 
delivery  of  saw  logs,  contained  in  the  following  letters :  *'Brtt2, 
W.  Va.,  July  20,  1892.  Mr.  George  Pyle,  Hendricks,  W.  Va. 
Dear  Sir : — We  will  buy  your  logs  on  Laurel  Fork  of  the  Cheat 
Hiver,  to  be  put  in  Laurel  Fork  not  more  than  fifteen  miles  from 
its  mouth,  and  to  be  driven  into  the  Dry  Fork  of  the  Cheat 
River.  We  to  furnish  a  scaler,  who  will  be  satisfactory  to  both 
parties;  you  to  pay  60  cts.  per  day  and  board  the  scaler,  and  ve 
to  pay  the  balance  of  his  salary.  We  will  advance  you  One  Dol- 
lar ($1.00)  per  M  ft.  when  the  logs  are  scaled  and  branded, 
balauce  when  they  are  driven  into  the  Dry  Fork.  If  you  put  in 
a  good  splash  dam  to  insure  the  logs  coming  to  Dry  Fork,  wt 
will  advance  one  dollar  additional  when  put  in  Laurel  Fort 
We  will  pay  the  balance  when  the  timber  is  in  the  Dry  Foik 
at  or  below  the  Laurel  Fork.  All  logs  to  be  scaled  by  Doyle's 
Rule  and  to  be  straight  and  sound  scale.  ♦  ♦  ♦  *  These  prices 
to  hold  good  for  one  year  from  date,  and  is  subject  to  your  ac- 
ceptance agreeing  to  sell  all  timber  you  cut  during  tiie  next 
twelve  months,  at  the  foregoing  prices;  otherwifie  we  are  not 
bound  by  this  letter.''    To  which  Pyle  replied:    **Hiiliiig8>  W. 
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Va.,  July  27,  1892.  Condon-Lane  Boom  and  Lumber  Co., 
Bretz,  W.  Va.  Gentlemen: — I  accept  your  proposition  as  con- 
veyed in  your  letter  of  the  20th  inst.,  with  these  provisos  i — 
that  you  are  not  to  buy  any  logs  on  Laurel  Fork,  except  those 
engaged  by  Mr.  S.  E.  Blackman,  for  the  period  of  one  year  from 
date;  and  I  further  agree  not  to  cut  any  Tulp'  wood  for  the 
period  of  one  year  from  date."  To  this  letter,  appellant  made 
answer:  "Bretz,  W.  Va.,  July  27,  1892.  Mr.  Geo.  Pyle,  Hul- 
ings,  W.  Va.  Dear  Sir : — ^Your  favor  of  ^ven  date  received,  and 
in  reply  we  agree  not  to  buy  any  timber  for  one  year  on  Laurel 
Pork,  except  what  has  been  engaged  by  Mr,  S.  E.  Blackman, 
with  the  understanding  that  you  cut  no  Tulp^  wood  during  the 
same  time."  These  letters  constitute  a  binding  contract  between 
said  parties.  On  the  17th  day  of  October,  1893, said  Pyle  made  a 
general  assignment  by  deed  of  trust,  bearing  date  on  that  day, 
properly  acknowledged,  and  duly  admitted  to  record  in  Tucker 
county,  by  which  he  granted,  sold,  released,  assigned,  transfer- 
red and  set  over  to  J.  E.  Poling,  trustee,  his  lands,  goods  and 
chattels  and  choses  in  action  of  every  name,  nature  and  descrip- 
tion ♦  ♦  *  more  particularly  enumerated  and  deecribed  in  the 
schedule  annexed  thereto,  marked  No,  9 :  to  have  and  to  hold  the 
same  unto  the  said  Poling,  in  trust,  nevertheless  to  sell  and  dis- 
pose of  the  said  personal  estate,  to  collect  the  said  choses  in  ac- 
tion, and  dispose  of  the  proceeds  of  said  contract  and  property 
in  the  manner  following,  to-wit: — "First  to  pay  all  such  debts 
as  by  the  laws  of  West  Virginia,  as  are  entitled  to  preference 
in  such  cases.  Second  to  pay  and  discharge  all  the  reasonable 
expenses  cost  and  charges  of  putting  in  the  logs  cut  on  the 
Eugene  Hedrick  lands  and  for  driving  the  same  and  all  other 
logs  out  of  Laurel  Fork,  by  reason  of  the  contract,  between 
said  party  of  the  first  part,  and  the  Condon-Lane  Boom  and 
Lumber  Co.  and  all  reasonable  expenses  in  complying  with 
said  contract  that  is  to  say  put  in  timber  cut,  and  driving  same 
as  required  by  said  contract,  and  all  cost  of  carrying  into  effect 
the  trust  hereby  created  including  the  lawful  commissions,  of 
the  party  of  the  second  part,  for  his  services  in  executing  the 
said  trust.  Third  to  distribute  and  pay  the  remainder  of  said 
proceeds  to  the  creditors  of  the  said  party  of  the  first  part,  for 
all  debts  and  liabilities,  which  he  may  owe,  or  for  which  he  may 
lawfully  be  held  responsible  to  any  person  whomsoever,  provided 
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that  should  the  proceeds  arising  from  the  sale  of  his  'ass*jts'  or 
by  reason  of  said  contract  not  being  sufficient  to  pay  all  his  in- 
debtedness then  said  debts  are  to  be  paid  ratably  and  in  prt^- 
portion."  The  schedule  referreo  to  above  is  in  the  words  and 
figures  following:  "One  team  horses  and  harness  complete,  all 
camp  equipments  on  Laurel  Fork,  in  Randolph  Co.  consisting 
of  bedding,  cant  hooks,  saws,  axes  and  ^evr}'^  thing  belonging  to 
me  at  said  camp  or  in  said  county,  all  money  due  said  Geo. 
Pyle,  from  the  Condon-Lane  Boom  and  Lumber  Co.  by  virtue 
of  a  contract  between  him  and  said  Co.  all  that  is  now  due  and 
to  become  due  by  virtue  of  said  contract  and  all  other  property 
not  included.^* 

At  the  October  Rules,  1899,  said  J.  E.  Poling,  trustee,  filed 
his  bill  in  the  clerk's  office  of  the  circuit  court  of  Tucker  count? 
against  appellant,  Condon-Lane  Boom  and  Lumber  Companj. 
George  Pyle,  The  Hendricks  Company  (Limited)  and  L.  W. 
James.  He  alleges  therein  the  making  of  said  contract  by  and 
betwocn  appellant  company  and  Pyle,  for  the  sale  and  dtlivon' 
of  sav/  logs;  the  execution  of  said  assignment;  that  said  Pyle 
had  completed,  or  nearly  completed,  the  said  contract  botwem 
himself  and  the  said  Condon-Lane  Boom  &  "Lumber  Compacy, 
fit  the  date  of  said  assignment;  and  that,  after  the  said  a>i«ign- 
inent  was  made,  Poling,  as  trustee  in  said  assignment,  went  on 
and  completed  the  contract,  in  every  respect — as  he  had  a  right 
to  do  under  said  assignment,  so  that  the  full  amount  of  plain- 
tiff's claim,  which  he  alleges  to  be  eight  thousand,  one  hundred 
and  eleven  dollars  and  twenty-eight  cents,  was  due  and  owin^ 
to  him  as  assignee  of  Pyle,  from  said  last  mentioned  com- 
pany. The  bill  further  alleges  that,  in  May,  1895,  plaintiff 
had  instituted  a  chancery  suit  in  said  court  against  said  Pyle, 
the  Condon-Lane  Boom  and  Lumber  Company,  L.  W.  James, 
The  Hendricks  Company  (Limited)  and  others,  naming  them, 
that  the  object  of  which  suit  was  to  have  audited  and  adjudi- 
cated, the  claims  against  said  Pyle,  secured  by  said  deed  of 
trust;  to  have  the  instruction  of  the  court  to  the  trustee  as  to 
the  disbursement  of  the  funds  in  his  hands  as  trustee  under 
said  deed  of  assignment ;  and  to  fix  and  adjudicate  the  rights  of 
all  the  parties  in  interest;  that  the  said  last  mentioned  cause 
was  referred  to  a  commissioner  to  convene  the  creditors  of  Pyle; 
to  ascertain  the  assets  conveyed  by  said  deed  of  trust  to  the  tms- 
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tee  therein,  and  for  other  purposes;  and  that  the  commissioner 
reported,  among  other  things,  that  said  Boom  and  Lumber 
Company  was  due  on  its  said  contract  with  Pyle,  the  sum  of 
eight  thousand,  one  hundred  and  eleven  dollars  and  twent- 
eight  cents;  but  it  is  shown  by  a  copy  of  the  summons  and  of 
the  return  of  the  attempted  service  thereof  on  appellant  that 
no  valid  service  was  had  upon,  and  it  is  agreed  that  no  appear- 
ance of  any  kind  was  made  by  it  in  said  last  mentioned  cause. 
Therefore  the  proceedings  therein  are  void  and  of  no  binding 
effect  upon  appellant.  Plaintiff  Pohng  also  alleges  that,  at 
the  February  Eules,  189(5,  an  action  at  law  was  instituted  in 
said  circuit  court  by  him  as  trustee  against  said  Boom  and 
Lumber  Company  for  the  recovery  of  ten  thousand,  two  hun- 
dred and  forty-eight  dollars  and  eleven  cents,  as  the  amount 
due  from  it  upon  the  said  logging  contract,  made  by  it  with 
Pyle  as  aforesaid,  which  action  is  still  pending;  that  said  de- 
fendant, L.  W.  James,  sometime  in  1896,  instituted  a  suit  in 
chancery  in  said  court  against  the  said  Boom  and  Lumber  Com- 
pany, The  Hendricks  Company  (Limited),  J.  E.  Poling,  trus- 
tee, and  George  Pyle,  setting  up  a  claim  to  thirty-five  hundred 
dollars  of  the  money,  due  from  said  Boom  and  Lumber  Company 
to  Pyle  under  said  logging  contract,  by  virtue  of  an  order  for 
thirty-five  hundred  dollars,  drawn  by  Pyle  and  said  Boom  and 
Lumber  Company  in  favor  of  James,  dated  March  20,  1893, 
which  has  not  been  paid;  that  said  James,  in  his  said  bill,  ad- 
mitted his  indebtedness  to  the  said  Hendricks  Company  to  the 
amount  of  four  hundred  and  twenty-five  dollars  with  proper 
interest  thereon;  and,  that  to  secure  said  four  hundred  and 
twenty-five  dollars,  he,  James,  had  assigned  to  said  Hendricks 
Company,  the  said  thirty-five  hundred  dollar  order,  as  collat- 
eral security;  that  said  order  was  then  in  the  possession  of  said 
Hendricks  Company,  and  that  said  last  mentioned  cause  is  still 
yH'nding.  Plaintiff  charges  that  said  Boom  and  Lumber  Com- 
pany is  liable  to  him  as  trustee,  for  the  sum  of  eight  thousand, 
one  hundred  and  eleven  dollars  and  twenty-eight  cents,  with 
interest  from  the  first  day  of  January,  1894,  and  he  submits  to 
the  court  for  its  adjudication,  the  several  questions  arising  in 
this  cause  as  to  tlie  disposition  of  the  fund  to  be  paid  to  the 
plaintiff  as  such  trustee,  when  recovered  from  said  Boom  and 
Iiumber  i^ompany;  and  as  to  the  respective  rights  of  said  Hen- 
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dricks  Company  and  L.  W.  James  in  the  said  order,  given  to 
James  by  Pyle  as  aforesaid.  Plaintiff  prays  the  court  to  enter 
a  decree  in  the  cause  requiring  said  Boom  and  Lumber  Com- 
pany to  pay  to  him  as  trustee,  said  sum  of  eight  thousand^  one 
hundred  and  eleven  dollars  and  twenty-eight  cents,  with  inter- 
est as  aforesaid,  as  the  balance  due  from  it  on  said  logging  con- 
tract made  by  it  with  Pyle  as  aforesaid ;  that  the  rights  of  said 
several  parties  as  to  the  thirty-five  hundred  dollar  order  be 
ascertained  and  determined;  and  for  general  relief. 

The  defendant  Boom  and  Lumber  Company  tendered  its  de- 
murrer, and  also  filed  its  answer  to  said  bill.  The  demurrer 
says  that  the  bill  is  insufl5cient,  1st.  Because  it  shows  no  lia- 
bility for  any  sum  of  money  on  the  part  of  this  defendant  tp 
the  plaintiff.  2nd.  Because  the  assignment  executed  by  the 
defendant^  George  Pyle,  to  the  plaintiff  does  not  purport  to  as- 
sign any  sum  of  money  which  might  have  been  due  from  this 
defendant  to  the  said  George  Pyle  at  the  time  of  the  execution 
of  said  assignment.  3rd.  Because  the  plaintiff's  bill  is  bassed 
upon  the  carrying  out  by  the  plaintiff,  of  the  contract  set  up 
in  the  bill,  between  this  defendant  and  George  Pyle,  while  the 
said  Pyle's  assignment  does  not  perport  to  confer  such  power 
upon  the  plaintiff,  and  could  not  have  conferred  such  power, 
even  had  it  purported  to  do  so. 

On  the  30th  day  of  August,  1901,  the  cause  was  heard  by  the 
court  upon  the  papers  theretofore  read,  former  orders  and  de- 
crees upon  the  demurrer  of  the  defendant,  said  Boom  and 
Lumber  Company,  upon  its  amended  answer  and  the  answer  of 
defendant,  L.  W.  James,  with  general  replications  thereto,  and 
the  special  reply  in  writing  by  said  Boom  and  Lumber  Company 
to  said  answer  of  James;  the  depositions  taken  and  filed  on 
behalf  of  both  the  plaintiff  and  said  last  mentioned  company, 
and  upon  all  the  exhibits  filed  in  said  cause.  Whereupon  the 
said  demurrer  was  overruled,  and  tlie  cause  was  referred  to  Jeff 
Lipscomb,  one  of  the  commissioners  of  the  court,  to  ascertain 
and  report  upon  eleven  different  questions  which  may  be  all 
condensed  into  and  are,  in  substance,  an  inquiry  of  what,  if  any- 
thing, is  due  from  the  said  Boom  and  Lumber  Company  to  the 
plaintiff,  upon  the  matters  alleged  in  the  bill.  Under  this  order 
of  reference,  the  said  commissioner  mll'de  up  and  submitti^. 
on  the  1st  day  of  March,  1902^  a  voluminous  statement  and 
report,  finding,  as  his  general  conclusion,  that  the  said  Boom 
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and  Lumber  Company,  is  indebted  on  said  contract  made  with 
Pyle  as  aforesaid  in  the  sum  of  six  thousand,  four  hundred  and 
:?ixty-six  dollars  and  nine  cents  principal,  with  interest  thereon 
from  July  15,  1896,  to  March  5,  1902,  one  thousand,  nine  hun- 
dred and  ninety-two  dollars  and  fifteen  cents,  making,  in  the 
aggregate,  eight  thousand,  four  hundred  and  fifty-eight  dollars 
and  twenty-four  cents,  as  the  amount  due  on  the  day  and  year 
last  aforesaid.  The  plaintiff  filed  exceptions  in  writing  to  said 
report,  because  the  commissioner  had  allowed  therein,  two  cred- 
its to  said  Boom  and  Lumber  Company,  one  for  three  hundred 
and  nineteen  dollars  and  forty-two  cents,  and  the  other  for  one 
hundred  and  twenty-five  dollars.  The  appellant,  Condon-Lane 
Boom  and  Lumber  Company,  also  filed  thirteen  specific  excep- 
tions to  so  many  parts  thereof,  and  a  fourteenth  to  the  report 
as  a  whole. 

On  the  28th  day  of  August,  1902,  the  cause  was  again  heard 
upon  the  papers  formerly  read,  former  orders  and  decrees,  the 
said  report  of  Commissioner  Lipscomb,  and  upon  the  exceptions 
thereto,  filed  by  both  plaintiff  and  appellant  as  aforesaid.  On 
consideration  whereof,  the  court  overruled  each  and  every  one 
of  said  exceptions,  confirmed  said  report  in  accordance  with  the 
findings  of  the  said  commissioner,  as  to  the  amount  due  the 
plaintiff,  J.  E.  Poling,  trustee,  on  account  of  the  matters  set 
up  in  his  bill,  and  adjudged,  ordered  and  decreed  that  the  plain- 
tiff, J.  E.  Poling,  trustee,  should  recover  from  the  defendant, 
said  Boom  and  Lumber  Company,  eight  thousand,  four  hundred 
and  fifty-eight  dollars  and  twenty- four  cents,  with  interest 
thereon  from  the  5th  day  of  March,  1902,  until  paid,  and  his 
<*osts  by  him  about  his  said  suit  expended.  From  this  decree 
said  Boom  and  Lumber  Company  was  allowed  an  appeal.  It 
assigns  various  errors,  among  which  is  the  overruling  of  said 
demurrer,  and  refusal  of  the  court  to  sustain  its  said  exceptions 
to  the  commissioners  report. 

It  is  not  contended  that  the  court  did  not  have  jurisdiction 
of  the  general  subject  matter  of  the  suit.  It  is  plain  that  the 
court  liad  such  jurisdiction.  To  that  extent,  at  least,  the  demur- 
rer was  properly  overruled.  In  support  of  its  demurrer^  appel- 
lants counsel  cite  Clark  on  Contracts,  p.  525,  where  it  is  stated: 
"It  is  the  settled  rule,  subject  to  exceptions  which  are  apparent 
rather  tbap  real,   that  ^  person   cannot  assign  his  liabilities 
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under  a  contract,  or,  to  put  the  matter  from  the  point  of  view 
of  the  other  party  to  the  contract,  a  person  cannot  Ix?  comp<»lK  \\ 
to  accept  performance  of  the  contract  from  a  person  who  was 
not  originally  a  party  to  it.  The  reason  for  the  rule  lies  not 
only  in  the  right  of  a  person  to  know  to  whom  he  is  to  look  for 
the  satisfaction  of  his  rights  under  a  contract,  hut,  more  partic- 
ularly, in  his  right  to  the  benefit  which  he  contemplates  from 
the  character  ,and  substance  of  the  person  with  whom  he  has  t-on- 
tracted.'^  "The  exceptions  to  this  rule  are  a])parent  ratlior  than 
real.  As  stated  in  the  black-letter  text,  a  person  may  assign  the 
liabilities  imposed  upon  him  by  a  contract  which  he  has  made  if 
the  other  party  to  the  contract  consents.  This,  however,  as  we 
shall  see,  is,  in  effect,  a  new  contract.  It  is  a  rescission  by  agree- 
ment of  the  old  contract,  and  the  substitution  of  a  new  one,  in 
which  the  same  acts  are  to  be  performed  by  different  parties. 
Another  apparent  exception  is  in  this,  namely:  that  if  a  pers^^n 
undertakes  to  do  work  for  another  which  requires  no  s])eeiai  skill. 
and  he  has  not  been  selected  for  the  work  with  reference  to  any 
personal  qualifications,  he  may  have  the  work  done  by  some 
equally  competent  third  person.  This,  however,  is  not  an  a^ 
signment  of  his  liabilities,  for  he  does  not  cease  to  be  liable  if 
the  work  is  not  done  in  accordance  with  the  contract."  Id.  525, 
Smelting  Co.  v.  Mining  Co.,  127  U.  S.  379,  is  also  cited.  Xi 
pages  387.  388,  Mr.  Justice  Gray,  delivering  the  opinion  of  the 
court,  says:  "At  the  present  day,  no  doubt,  an  agreement  to 
pay  money,  or  to  deliver  goods  may  be  assigned  by  the  p^T- 
son  to  whom  the  money  is  to  be  paid  or  the  goods  are  to  be 
delivered,  if  there  is  nothing  in  the  terms  of  the  contniot. 
whether  by  requiring  something  to  be  afterwards  done  by  him, 
or  by  some  other  stipulation,  which  manifests  the  intention  of 
the  parties  that  it  shall  not  be  assignable.  But  every  one  ha^ 
a  right  to  select  and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thn^st  upon  him  without  hi? 
consent.  In  the  familiar  phrase  of  Lord  Denman,  'You  havi 
the  right  to  the  benefit  you  anticipate  from  the  character,  credit 
and  substance  of  the  party  with  whom  you  contract.'  Flvm^U 
V.  Hunter,  12  Q.  B.  310,  317;  Winrhostpr  v.  Hownnl.  9?  M:i-^> 
303,  305;  Bo.<iton  Ire  Co.  v.  Potter,  123  Mass.  28;  King  v.  7?*i/- 
ierson,  13  R  I.  117,  120;  Lansden  v.  McCarthy,  45  Mo.  106. 
♦  *  ♦  *  'Rights  arising  out  of  contract  cannot  be  transferred  if 
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they  are  coupled  with  liabilities^  or  if  they  involve  a  relation  of 
personal  confidence  such  that  the  party  whose  agreement  con- 
ferred those  rights  must  have  intended  them  to  be  exercised  only 
fay  him  in  whom  he  actually  confided/'^ 

The  plaintiff  contends  that  the  contract  in  question  was  and 
is  assignable,  and  supports  his  contention  by  the  citation  of 
numerous  authorities.  2  Am.  &  Eng.  Enc.  Law  (2d  ed).  1035, 
says,  "As  a  general  rule,  in  all  cases  where  a  contract  is  execu- 
tory in  its  nature,  and  an  executor  or  administrator  would  suc- 
ceed to  the  rights  and  liabilities  of  a  deceased  party  to  the  con- 
tract, the  contract  is  assignable.  *  *  *  A  contract  in  which  the 
delectus  personae  is  not  material,  and  is  an  agreement  for  ser- 
vices which  may  be  as  well  performed  by  one  person  as  another, 
is  assignable "  Contracts  in  which  the  delectus  personae  is 
material,  as  where  a  person  agrees  to  use  his  personal  skill  and 
knowledge,  and  has  been  contracted  with  by  reason  of  the  trust 
and  confidence  placed  in  him,  cannot  be  assigned  by  such  person 
while  the  agreement  remains  executory,  without  the  consent  of 
the  other  contracting  party.  When  the  assignment  of  a  con- 
tract is  made,  its  obligations  will  still  rest  upon  the  assignor, 
who,  in  case  of  default  on  the  part  of  his  assignee,  must  respond 
to  the  other  party  to  the  contract.  2  Am.  &  Eng.  Enc.  Law 
(2d  cd).  1030.  It  will  be  observed  that  Pyle  assigned  and  trans- 
ferred to  Poling,  trustee,  among  other  things,  "all  money  due 
said  Geo.  Pyle,  from  the  Condon-Lane  Boom  and  Lumber  Co. 
bv  virtue  of  a  contract  between  him  and  said  Co.  all  thflt  is 
now  due  and  to  become  due  bv  virtue  of  said  contract  and  all 
otluT  property  not  included.''  No  personal  confidence,  or  pec^uliar 
skill  on  the  part  of  Pyle  seems  to  have  been  contemplated  or 
contracted  for  by  said  company  in  the  first  instance.  We  find 
no  reason  or  authority  for  saying  that  the  contract  in  question 
is  not  assignable,  and  could  not  be  assigned  to  Poling,  trustee, 
l)y  Pyle  as  alleged.  We  fail  to  see  how  appellant  could  be 
prejudiced  by  an  assignment  of  the  contract  to  Poling.  It  was 
required  to  pay  no  money  until  certain  work  was  done,  accord- 
ing to  the  very  terms  of  the  contract. 

Appellant  insists  that  the  bill  shows  no  liability  from  it  to 
the  plaintiff.  This  involves  a  construction  of  the  contract. 
Appellant  bought  the  saw  logs  from  Pyle.  No  limit  as  to  num- 
ber or  quantity  is  named.     They  were  to  be  scaled  by  a  scaler 
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furnished  by  the  company,  who  would  be  satisfactory  to  both 

parties.    When  scaled  and  branded,  one  dollar  per  thousand  ie^i 

was  to  be  ^idvanced  by  the  company  to  Pyle.    The  logs  were  then 

to  be  put  into  Laurel  Fork  not  more  than  fifteen  miles  froni  its 

mouth  and  to  be  driven  into  Dry  Fork.     The  balance  of  the 

purchase  price  was  to  be  paid  when,  the  logs  were  driven  into 

said  Dry  Fork,  but  no  time  is  fixed  for  the  completion  of  that 

work.     In  order  to  expedite  the  driving  of  the  logs,  appellant 

proposed  to  pay  Pyle  an  additional  dollar  on  each  thousand  feet 

when  he  should  put  the  logs  into  Ijaurel  Fork,  provided  Pyle 

would  put  a  good  splash  dam  in  Laurel  Fork,  to  insure  the 

coming  of  the  logs  into  Dry  Fork.    The  balance,  in  either  event, 

was  to  be  paid,  when  the  timber  was  in  the  Dry  Fork  at  or  below 

Laurel  Fork,  (meaning  at  the  mouth  of  Laurel  Fork.)     Certain 

prices  are  named.    It  is  then  stated :    "These  prices  to  hold  good 

for  one  year  from  date  (July  29   1892,)  and  is  subject  to  your 

acceptance,  agreeing  to  sell  all  timber  yoni  cut  during  the  next 

twelve  months,  at  the  foregoing  prices,  otherwise  we  are  not 

bound  by  this  letter."    Recurring  to  the  bill,  it  is  alleged  therein 

that  Pvlc  at  the  time  of  the  assignment  thereof  bv  him  had  com- 

ploted  or  nearly  completed,  the  contract  between  himself  and 

appellant  company,  meaning  the  logging  contract  hereinbefore 

set  out ;  and  that,  after  the  said  assignment  was  made,  the  plair- 

tiir,  as  trustee  in  said  assignment,  went  on  and  completinl  sai'l 

con t met  in  every  respect.     We  think  the  allegations  of  the  bill 

iuv  snfTicicnt,  and  that  the  demurrer  thereto  was  pro|x*rly  over- 

ruhHl. 

It  will  be  observed  that  the  contract  fixes  no  time  limit  for 
the  scaling,  branding,  or  delivery  of  the  logs.  Certain  advar.ffs 
were  to  be  made  to  Pvle  when  thev  were  scaled  and  brandnl. 
An  additional  advance  was  to  be  made  when  they  were  put  into 
Laiinl  Fork,  provided  a  good  splash  dam  had  then  bot»n  br.ilt 
bv  Pvle  to  insure  the  coming  of  the  logs  into  Dry  Fork,  t.  ^. 
to  in<iire  the  speedy  delivery  of  the  logs  at  the  place  appointtt! 
therefor.  Xo  certain  time  could  have  been  fixed  for  the  deliv- 
ery jf  the  logs  in  Dry  Fork,  as  that  work  depended  upon  th 
unce-'tainty  of  water,  and  tlie  presence  of  the  ice  in  Laurel  Fork, 
a  swift  mountain  stream,  down  which  the  logs  could  be  dnfte»; 
only  on  a  high  stage  of  water  therein.  The  parties  were  sc- 
quainted  with  the  country  and  its  physical  conditions-     It  is 
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therefore  but  fair  to  say  that  they  contemplated  and  fully  con- 
sidered all  of  those  contingencies,  when  the  agreement  in  con- 
troversy was  made.  Pyle  sold,  and  the  company  bought  of  him, 
all  of  the  timber  which  he  might  cut  during  the  next  twelve 
months,  at  the  prices  named  in  the  contract.  He  therefore  had 
a  right  to  cut  timber,  during  the  entire  period,  and  to  be  paid 
therefor  the  price  fixed  as  aforesaid,  upon  compliance  by  him 
with  the  conditions  specified  in  the  contract;  but  it  would  have 
been  an  impossibility  for  him  to  have  had  all  of  the  timber  cut 
within  that  time  by  him,  scaled,  branded,  and  delivered  in 
Dry  Fork,  a  distance  from  the  place  of  scaling  and  branding 
of  about  fifteen  miles,  within  the  said  period.  The  offer  of  the 
company  to  pay  to  Pyle  an  additional  dollar  on  each  thousand 
feet,  when  the  logs  were  put  into  Laurel  Fork,  provided  he 
would  build  the  splash  dam,  is  evidence  of  the  desire  of  the 
company  that  the  logs  should  be  delivered  in  Dry  Fork  as  speed- 
ibly  as  possible,  and  that  the  freshets  wliich  might  occur  in 
Laurel  Fork  should  be  fully  utilized  for  that  puijpose. 

If  a  contract  other  than  a  money  demand  specifies  no  time 
within  which  performance  is  to  take  place,  the  promisor  is 
allowed  such  time  for  performance  as  is  reasonable,  taking  into 
consideration  the  subject  matter  of  the  contract  Ilammon  on 
Contracts,  section  4-14;  Boyd  &  Co.  v.  Gunnison  &  Co.,  14  W. 
Va.  1;  Clark  on  Contracts,  section  251. 

Chapter  119  of  the  Acts  of  1882,  Appendix  to  Code  of  1899, 
provides  for  the  adoption  of  trade  marks  by  timber  dealers. 
S(^ction  f)  declares  that,  when  timber  is  purchased  by  the  pro- 
prietor of  any  such  trade  mark,  and  the  said  trade  mark  is 
y)laced  thereon  as  hereinbefore  provided,  such  timber  shall 
thenceforth  be  deemed  the  property  of  such  purchaser,  without 
any  other  or  further  delivery  thereof,  and  such  timber  shall 
thereafter  be  at  the  risk  of  the  purchaser,  imless  otherwise  pro- 
vided by  contract  in  writing  between  the  parties.  Section  8 
further  provides  that,  in  any  action,  suit  or  contest  in  which 
tlie  title  to  any  timber  upon  which  any  such  trade  mark  has  been 
placed  as  aforesaid,  shall  come  in  question,  it  shall  be  presumed 
that  such  timber  was  the  property  of  the  proprietor  of  such 
trade  mark  in  the  absence  of  satisfactory  proof  to  tlic  contrary. 
It  is  proved  that  the  trade  mark  or  timber  brand  of  the  Condon- 
Lane  Boom  &  Lumber  Company  was  "Z";  that  said  "Z"  brand 
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was  adopted  by  the  company  ae  its  trade  mark  in  1892 ;  that 
all  of  the  logs  cut  by  Pyle  on  Laurel  Fork,  under  said  etintract 
were  scaled  and  branded  for  the  company,  with  said  trade  mark 
or  timber  brand,  by  one  J.  F.  Gillispie,  who  was  employed  by 
the  company  for  that  purpose,  with  the  assent  of  Pyle;  that 
Gillispie  commenced  scaling  and  branding  the  logs  in  ISr^**. 
and  finished  the  work  in  January,  1894;  and  that,  as  the  1 1> 
were  scaled  and  branded  by  him,  they  were  put  into  Laur.-l 
Fork,  at  a  point  from  ten  and  one-half  to  fifteen  miles  from  it? 
mouth.  For  this  work,  the  company  paid  to  Gillispie  all  exo^it 
five  dollars  of  the  portion  of  the  expense  thereof  wliich,  by  its 
agreement  with  Pyle,  it  was  to  pay.  As  soon  as  the  log*  were 
scaled  and  branded  by  the  scaler  agreed  upon  by  the  parti'^, 
ehe  title  of  the  logs  passed  to,  and  was  vested  in,  the  vendc-e 
company.  The  seller,  Pyle,  was  then  entitled  thereon  to  one 
dollar  per  thousand  feet;  and  the  vendee  was  then  entitled  to  s 
delivery  thereof,  at  the  place  specified  in  the  contract,  befoir 
making  any  further  payment,  except  the  one  dollar  per  thou- 
sand, contingent  on  the  putting  in  by  Pyle  of  a  good  splash  dani 
as  aforesaid.  Poling  v.  Flanagan,  41  W.  Va.  101 :  3  Min.  Ir.>t. 
98;  Morgan  v.  King,  28  W.  Va.  1;  Chapman  v.  CJwpman,  V?* 
Grat  105. 

Appellant,  in  its  answer  filed,  avers,  among  other  things,  that 
whatever  contract  was  made  by  it  with  Pyle,  if  any,  by  rcai^nn 
of  the  letters  set  out  in  the  plaintiff's  bill,  had  expired  by  rea><iii 
of  the  very  limitation  shown  on  the  face  of  said  letters,  long  !io- 
fore  the  date  of  the  assignment;  and  that,  in  addition  to  sa.V. 
expiration,  the  said  George  Pyle  announced  that  he  could  n«>t 
carry  out  said  contract  and  expressly  surrendered  the  same,  am. 
any  rights  he  had  thereunder,  before  the  execution  of  his  asi^i.zn- 
mcnt.  As  will  be  observed,  the  only  express  limitations  then'in 
upon  Pyle,  as  to  time,  are  that  he  will  sell  to  the  company  nl! 
timber  cut  by  him  during  the  next  twelve  months  from  July  20, 
1892,  at  the  prices  named.  There  is  neither  allegation  nor  evi- 
dence in  the  record  that  Pyle  sold  any  timber  cut  by  him  durJL.:: 
that  year  to  any  person  except  appellant. 

As  to  the  alleged  surrender  of  the  contract  by  Pyle,  it  ^V 
claimed  that,  during  the  latter  part  of  September,  1893,  L.  W. 
James,  sued  out  an  attachment  against  Pyle  for  a  large  sum  of 
money;  that  soon  thereafter  Pyle  went  to  Philadelphia  to  get 
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money  from  the  aforesaid  Boom  and  Lumber  Company  to  pay 
off  this  claim,  but  did  not  get  it.  Pyle  says  that,  during  his  in- 
terview with  the  representatives  of  the  company  about  the  mat- 
ter, he  handed  the  papers  then  in  his  possession,  constituting  the 
contract,  to  R.  F.  Whitmer,  in  the  office  of  the  company,  for 
examination ;  that  when  he  left  the  office,  the  papers  were  for- 
gotten by  him;  and  that  afterwards  Whitmer  promised  to  send 
them  to  him,  which  was  never  done.  On  the  other  hand,  the 
company  produced  two  witnesses  who  swear,  in  substance,  that 
about  the  28th  day  of  September,  1893,  Pyle  came  to  the  office 
of  the  company  in  Philadelphia,  and  said  he  was  in  trouble; 
that  an  attachment  had  issued  against  him;  and  that  he  could 
not,  and  would  not,  carry  out  his  contract;  that  he  wanted  to 
give  it  up;  and  that  he  then  voluntarily  gave  it  up  to  Mr.  Lane. 
This  evidence  is  in  turn  denied  by  Pyle,  who  further  testifies 
that  Whitmer  told  him  that  they  could  not  pay  him  any  money, 
because  they  had  heard  by  telegram  about  the  attachment,  and 
that  every  thing  was  attached  and  tied  up.  There  are  many 
more  conllicting  and  contradictory  statements  in  the  testimony 
about  this  matter.  Nothing  was  paid  to  Pyle  by  the  company 
for  the  alleged  surrender  of  the  contract.  It  is  proved  that  soon 
after  the  making  of  the  contract,  Pyle  commenced  to  cut  and  put 
in  the  logs  under  it;  that,  at  the  time,  he  was  in  Philadelphia, 
all  the  logs  had  been  cut;  that  a  large  part  of  them  had  then 
been  scaled,  branded  and  put  into  Ijaurel  Fork,  and  driven  into 
Dry  Fork;  that  about  two-thirds  of  the  logs  had  been  put  into 
Laurel  Fork,  and  about  one-half  thereof  had  been  driven  into 
Dry  Fork,  when  Pyle  made  his  assignment.  It  appears  that, 
when  Pyle  was  in  Philadelphia,  and  also  at  the  time  he  made 
his  assignment,  a  considerable  sum  of  money  was  due  him  from 
the  companyy. 

It  has  been  held  that  the  delivery  of  a  note  by  the  holder  to 
the  maker,  with  intent  thereby  to  discharge  the  debt,  discharges 
the  debt.  Vanderbech  v.  Vanderbeck,  30  N".  J.  Eq.  265,  and 
cases  there  cited.  Shortly  before  the  time  of  the  alleged  sur- 
render of  the  contract  by. Pyle,  James  had  sued  out  an  attach- 
ment against,  and  had  caused  the  same  to  be  levied  upon,  the 
property  of  Pyle  for  a  large  sum,  afterwards  fixed  at  thirty-five 
hundred  dollars  by  an  award  of  arbitrators,  which  was^  entered 
as  the  judgment  of  the  court.    The  rights  of  other  creditors 
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had  also  intervened,  Pyle  being  then  insolvent,  as  is  shown  by 
the  record,  although  that  question  is  not  raised.  Upon  the  fads 
and  circumstances  disclosed,  it  does  not  seem  reasonable  that 
Pyle  went  to  Philadelphia  with  intent  to  voluntarily  and  gratu- 
itously surrender,  and  that  he  did  voluntarily  surrender  his  said 
contract,  and  relinquish  his  right  to  the  money  then  due  and  to 
become  due  thereunder,  as  is  claimed  by  the  company.  He  could 
have  done  this  by  letter  to  the  company,  enclosing  the  contract 
The  commissioner  found  against  the  contention  of  the  appel- 
lant upon  this  question,  and  the  circuit  court  approved  and  con- 
firmed his  finding.  A  finding  of  facts  by  a  commissioner,  con- 
firmed by  the  circuit  court  is  viewed  by  the  appellate  court  with 
peculiar  respect  and  such  finding  will  not  be  disturbed  unless 
plainly  erroneous.  Carter  v.  6ill,  47  W.  Va.  504;  Kenetceg  v. 
Schilansky,  47  W.  Va.  287.  We  cannot  disturb  the  decree  of 
the  circuit  court  for  that  reason. 

The  company  wrote  and  caused  to  be  sent  to  Poling  the  fol- 
lowing letter,  the  receipt  of  which  he  acknowledged  hj  a  reply 
on  the  26th  day  of  February,  1894:  "Feb.  22nd,  '94.  J.  E. 
Poling,  Esq.,  Hendricks,  W.  Va.  Dear  Sir:  There  has  been 
sent  in  to  us  a  bill  for  logs  scaled  during  1894.  We  fail  to 
recognize  the  bill,  as  we  have  no  knowledge  of  our  buying  these 
logs,  and  therefore  will  not  accept  any  responsibility  in  regard 
to  same.  We  presume  these  are  the  logs  you  spoke  to  Mr.  Whit- 
mer  about  when  at  Hendricks,  when  he  distinctly  stated  to  von 
that  the  company  would  in  no  manner,  shape  or  form  purchase 
any  more  logs  other  than  what  they  had  purchased,  as  they  were 
compelled  to  put  their  money  into  the  railroad.  These  logs  you 
put  into  the  river  at  your  own  risk  and  we  will  in  no  wise  be 
responsible  for  same.  Yours  very  truly,  (Signed)  Condon- 
Lane  Boom  &  Lxmiber  Co.*^ 

A^ellant  strenuously  contends  that  by  this  letter  it  refused 
to  receive  any  logs  under  the  said  contract;  that  even  if  Pyle 
had  the  power  to  assign  the  contract  to  Poling,  with  right  to 
Poling  to  carry  out  the  provisions  thereof.  Poling  Had  no  right, 
after  his  receipt  of  the  letter  to  attempt  to  deliver  the  1<^  to 
the  company,  by  floating  them  into  Dry  Fork ;  but  that  he  should 
have  proceeded  in  such  a  way  as  to  suifer  as  little  damage  as  pos- 
sible; and  then  have  sued  the  company  for  its  breach  of  the 
contract    If,  during  the  perf ormanoe  of  a  contract,  or  after  the 
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time  for  performance  arrives,  one  of  the  parties,  by  word  or  act, 
openly  and  clearly  refuses  to  perform  his  promise  in  whole  or  in 
part,  the  other  party  is  thereupon  exonerated  from  performing 
his  part  of  the  contract,  and  is  at  once  entitled  to  bring  action. 
Thus,  if  a  man  order  goods  to  be  manufactured  for  him,  and 
afterwards,  and  before  all  the  goods  have  been  made  and  de- 
livered, refuses  without  cause  to  keep  his  promise,  the  seller  may 
recover  the  damage  thereby  sustained,  without  making  or  tender- 
ing the  rest  of  the  goods.     *  *  *     To  constitute  a  breach  by  re- 
nunciation, the  repudiation  of  the  contract  must  be  unequivocal 
and  absolute.     A  mere  assertion  that  the  party  will  be  unable  to 
fulfill  his  promise,  or  that  he  intends  in  the  future  to  refuse  to 
perform  it,  is  insufficient.     There  must   be,   in   substance,   an 
avowed  determination  not  to  abide  by  the  contract.     The  re- 
nunciation must  deal  with  the  entire  performance  to  which  the 
contract  binds  the  promisor,  else  it  does  not  discharge  the  prom- 
isee. *  *  *  The  innocent  party  mjiy,  if  he  wishes,  keep  the  con- 
tract alive  for  certain  purposes,  in  spite  of  the  others'  renuncia- 
tion of  it;  provided,  always,  that  he  must  do  nothing  to  increase 
the  damages  otherwise  recoverable.     In  order  that  a  mere  notice 
of  an  intention  not  to  perform  may  constitute  a  breach,  the  other 
party  must  act  upon  it.     If  the  innocent  party  will  not  accept 
the  other's  renunciation,  and  continues  to  insist  upon  perform- 
ance, the  contract  remains  in  existence  for  the  benefit,  and  at  the 
risk  of  both  parties.  Haiiiniond  on  Contracts,ss.  151,45G;Z?ai'/^) 
r.  Bronson,  33  Am.  St.  K.  791,  797.     This  letter  is  not  a  repudi- 
ation or  renunciation  of  the  contract.     Tlie  language,  "We  pre- 
sume these  are  the  logs  you  spoke  to  Mr.  Whitmer  about,  when 
at  Hendricks,  when  he  distinctly  stated  to  you  that  the  company 
would  in  no  manner,  shape  or  form   'purchase  any  more   logs, 
other  than  what  they  had  purchased,  as  they  were  compelled  to 
put  their  money  into  the  railroad,"  is  not  such  renunciation  or 
repudiation  of  the  contract  as  falls  within  the  rule  of  law  sought 
to  be  invoked  by  appellant. 

The  evidence  shows  that  the  last  lot  of  the  Pyle  logs  was 
scaled  and  branded  by  Gilispie  in  January,  1894,  and  that  the 
measurement  thereof  amounted  to  546,203  feet.  All  the  other 
logs  were  scaled  and  branded  during  the  years  1892  and  1893. 
The  monthly  statements  of  the  logs  scaled,  branded  and  put  into 
Laurel  Fork,  are,  for  the  months  of  August,  October,  Novem- 
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])(?r  and  Docenil)or,  1892 ;  for  Januarv,  March,  April  anil  Dt^vm- 
ber,  1893 ;  and  for  January,  1894.  It  also  appears  that  the  com- 
pany paid  to  Pyle  thereon  as  follows : 

1892.  Sept    113107 

"      Nov 221.97 

"      Dec 105.05 

1893,  Jan 300-00 

Feb 61528 

Mar 480.45 

April,    To  Hendricks  Co 319.42 

May 547.60 

Sept 125.00 


« 
it 
<< 
tt 


Total    |2.94f^94 

It  is  further  shown  that  no  logs  were  cut  by  Pyle  after  Cie 
expiration  of  twelve  months  from  the  date  of  the  contract ;  that 
no  logs  were  cut  by  either  Pyle  or  Poling  after  the  assignment  of 
the  contract  by  Pyle  to  Poling;  that,  after  a  part  of  the  logs 
were  driven  out  of  Laurel  Fork,  Wilson,  the  head  sawyer  on  the 
company's  mill,  examined  and  made  an  estimate  of  the  lo^  yet 
in  the  stream;  that,  after  the  assignment,  Mr.  Whitmer,  whose 
name  is  signed  to  a  letter  dated  January  11,  1894,  as  general 
manager  of  the  company,  told  Pyle  to  go  on  and  put  the  logs  in 
the  stream.     Whitmer  also  testifies  that  he  knew  that  logs  were 
put  into  the  stream  after  Pyle  was  in  Philadelphia  in  Septem- 
ber, 1893.     It  is  further  shown  that  the  company  made  no  ob- 
jection to  the  scaling,  branding,  or  placing  of  the  logs  in  the 
stream  as  aforesaid.     J.  F.  Gillispie,  the  scaler,  selected  by  ap- 
pellant, testifies  that  he  scaled  and  branded  two  million,  two 
hundred  and  seventy-one  thousand,  and  six  hundred  and  seventy- 
three  feet  of  logs,  which  amounted,  at  the  prices  named,  to  ten 
thousand,  two  hundred  and  forty-eight  dollars  and  eleven  cents: 
that  monthly  statements  of  the  timber  scaled  and  branded  by 
him  were  furnished  to  the  company  as  it. was  put  into  the  stream; 
that  these  logs  were  driven  out  of  Laurel  Fork  into  Dry  Fork; 
that  part  of  them  came  down  Dry  Fork  to  the  said  Boom  and 
Lumber  Compan/s  dam ;  that  some  of  them  were  sawed  on  the 
company's  mill  at  Bretz,  some  went  on  down  the  river,  and  some 
were  taken  out  of  Dry  Fork  and  sawed  into  pulp  wood  by  the 
company;  that  he  Saw  all  of  these  logs  put  into  Laurel  Fork; 
that  he  made  it  his  business  to  see  that  they  were  properly  put 
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in  and  branded ;  that  the  last  of  the  logs  were  branded  and  put 
into  Laurel  Pork  in  January,  1894 ;  that  George  Pyle  had  charge 
of  the  work  of  driving  the  logs  into  Dry  Pork,  so  far  as  he  knew; 
and  that  he  saw  a  good  many  of  the  logs  driven  into  Dry  Fork. 
It  is  also  shown  that  one  million,  six  hundred  and  seventy-four 
thousand  and  two  hundred  and  sixty-four  feet  of  the  logs  were 
put  into  Laurel  Pork  before  the  assignment,  and  that  about  one* 
half  of  the  whole  amount,  by  estimation,  had  been  driven  inta 
Dry  Fork  within  one  year  from  the  date  of  the  contract.  It  i& 
not  contended  that  proper  diligence  was  not  used  in  the  prose- 
cution of  the  work,  either  before  or  after  the  assignment,  or  that 
the  assignment  of  itself  occasioned  loss  or  damage  to  appellant. 
It  appears  that  Pyle  had  charge  of  most  of  the  work  of  drifting 
after  the  assignment.  No  error  of  calcidation  in  said  report  of 
tiiO  commissioner  is  claimed.  The  exceptions  are  based  mainly 
on  the  alleged  insufficiency  of  the  evidence  to  support  the  several 
findings  therein. 

It  is  also  insisted  as  error  that  the  circuit  court  did  not  pasa 
upon  the  exceptiojis,  made  and  filed  by  appellant,  to  plaintiffs 
depositions.  It  does  not  appear  by  the  record  that  the  court  sus- 
tained or  overruled  said  exceptions.  We  cannot  say  what,  if  any, 
weight,  the  court  gave  to  the  evidence  so  excepted  to.  We  do 
say,  however,  that  there  is  sufficient  legal  evidence  in  the  cause 
to  justify  the  general  finding  of  the  commissioner,  and  the  de- 
cree of  the  court  thereon.  It  must  be  presumed  that  the  court 
considered  only  legal  and  proper  evidence.  Bank  v.  Prager  & 
Bon  et  ah,  50  W.  Va.  660.  "The  decree  of  the  circuit  court  con- 
firming the  report  of  its  commissioner  will  not  be  disturbed  on 
appeal  unless  plainly  wrong.''  Bank  v.  Bowman,  36  W.  Va.  649. 

Applying  the  oft  repeated  rule  of  this  Court,  above  stated,  the 
decree  of  the  circuit  court  complained  of  must  be  affirmed,  and 
the  cause  remanded  to  the  circuit  court  of  Tucker  county,  that 
a  final  determination  may  be  had  of  the  remaining  questions  in 
the  cause,  or  of  such  of  them  as  may  be  deemed  proper. 

Affirmed. 
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Appeal  from  Circuit  Court,  Marshall  County. 

Bill  by  L.  M.  Bichardson  and  her  husband  against  Ann  Mc> 
Conaughey  and  others.  Decree  for  defendants,  and  plaintiffs 
appeal. 

AfflrtMd* 

J.  E.  HooTEN^  and  Meiohek  &  Oldham^  for  appellants. 

J.  HowABD  Holt,  for  appellees. 

MoWhorteb,  Judge  : 

David  McConaughey  executed  his  will  by  which  he  devised  to 
his  wife,  Ann  McConaughey,  all  of  his  real  estate  and  personal 
property,  giving  her  full  control  thereof  and  to  receive  all  the 
proceeds  or  assets  arising  from  the  same  and  she  to  pay  all  just 
debts  which  he  might  owe  at  his  death,  and  keep  all  the  prop- 
erty free  from  encumbrances  so  long  as  she  remained  his  widow, 
or  until  his  youngest  son,  David  McConaughey,  Jr.,  should 
arrive  at  the  age  of  thirty  years,  when  if  the  said  David,  Jr. 
should  be  living  he  gave  him  one  hundred  acres  of  the  farm 
on  which  testator  lived,  including  the  dwelling  house  and  other 
improvements  pertaining  thereto,  and,  provided,  that  if  his  wife, 
Ann,  so  desired,  she  should  remain  with  him,  he  to  keep  and 
provide  for  her  thereafter  during  her  natural  life;  and  gave  to 
his  son  Samuel  one  hundred  acres  of  land  and  $500,  and  to  his 
sons  Bobert  A.  and  James  B.  each  one  hundred  acres  of  land, 
and  bequeathed  to  ecah  of  his  daughters,  Martha  L.  Bichardson, 
Sarah  Ann  Hogue,  M.  Virginia  McConaughey,  and  Isabella  F. 
McConaughey  each  $1,000,  and  stated  that  the  said  Mrs.  Bichard- 
son had  received  the  $1,000  intended  for  her.  Which  will  was 
dated  the  10th  day  of  April,  1874,  and  admitted  to  probate  on 
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the  3d  day  of  September  of  the  same  year,  in  the  clerk's  oflSce 
of  the  county  court  of  Marshall  county.  On  the  16th  day  of 
March,  1899,  Martha  L.  Richardson  and  her  husband  E.  P. 
Richardson  sued  out  of  the  clerk's  office  of  the  circuit  court 
of  Marshall  county  their  subpoena  in  chancery  against  Ann 
McConaughey  and  the  heirs  at-law  of  David  McConaughey,  de* 
ceased,  and  filed  their  bill  of  complaint,  alleging  that  her  father, 
©avid  McConaughey,  had  died  seized  of  some  $40,000.00  worth 
of  real  estate  and  considerable  personal  property  amounting, 
according  to  the  appraisement  made  by  Ann  McConaughey, 
the  administratrix,  on  or  about  the  4th  day  of  September, 
1874,  to  the  sum  of  $8,969.69;  that  there  were  no  debts  against 
the  estate  other  than  a  debt  of  $581.00  due  to  James  A.  and 
Elizabeth  Chambers,  which  debt  was  paid  by  the  administratrix 
on  or  about  the  3d  day  of  August,  1875;  that  Ann  remained 
the  widow  of  the  testator  and  David,  Jr.,  arrived  at  the  age  of 
thirty  years  in  the  year  1889 ;  that  the  testator  by  his  said  will 
disposed  of  only  a  portion  of  his  real  and  personal  property  and 
that  there  remained  of  said  estate  to  be  divided  among  the 
children  of  the  decedent  and  the  heirs  of  such  children  as  had 
died  all  of  his  real  estate  situated  in  the  town  of  Cameron  and 
about  one  hundred  acres  of  farm  land  after  the  estate  of  Ann 
MiiConaughey  therein  should  cease ;  that  early  in  the  year  1889, 
after  said  David,  Jr.,  arrived  at  the  age  of  thirty  years,  and  the 
-widow  and  the  then  surviving  children  of  said  decedent,  viz: 
David  W.,  Samuel  D. ,  Robert  A.,  James  B.,  Isabella  F.,  formerly 
Isabella  P.  McConaughey,  and  plaintiff  Martha  L.  Richardson, 
agreed  upon  a  friendly  and  amicable  partition  of  all  the  said  real 
estate  not  disposed  of  by  the  will ;  that  E.  P.  Richardson,  plain- 
tiff and  husband  of  Martha  L.,  consented  to  and  joined  in  ^^aid 
agreement  with  his  wife,  and  Anna  Pearl  Hogue,  who  was  then  an 
infant,  was  represented  in  said  agreement  by  her  guardian,  David 
W.  McConaughey.  The  terms  of  the  agreement  were  talked 
over  previous  to  the  18th  of  February,  1889,  and  on  that  day 
the  agreement  in  regard  to  the  partition  of  the  real  estate  was 
concluded;  that  by  said  agreement  one  hundred  acres  of  the 
home  farm  were  conveyed  to  said  David  W.  as  and  for  the  one 
hundred  acres  devised  to  him  by  said  will,  and  one  hundred 
acres  of  said  farm  in  Liberty  District  were  conveyed  to  Robert 
A.  as  and  for  the  one  hundred  acres  devised  to  him,  and  seventy- 
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nine  acres  and  one  hundred  poles  of  said  farm  in  Liberty  Dis- 
trict were  conveyed  to  said  James  D.  McConaughey  as  and  for 
one  hundred  acres  devised  to  him,  and  one  hundred  and  seven 
acres  of  the  home  farm  in  Cameron  District  were  conveved  to- 
said  Samuel  D.  McConaughey  as  and  for  the  said  one  hundred 
acres  devised  to  him  by  the  will,  said  conveyances  were  by  d'ed> 
of  the  date  of  Eebruray  18,  1889,  duly  executed  by  Anh  Mc- 
Conaughey and  all  the  adult  heirs  of  David  McConaughey,  de- 
ceased, including  the  plaintiffs,  and  deliverd  to  the  respective 
grantees  and  all  duly  recorded;  that  it  was  agreed  that  the  res- 
idue of  said  real  estate  owned  by  David  McConaughey,  deceased, 
at  the  time  of  his  death,  should  be  partitioned  among  the  heirs 
at-law  and  to  effect  such  partition  it  was  agreed  to  make  the 
aaid  Ann  McConaughey  the  channel  or  means  through  whom 
conveyances  should  be  made  to  the  different  children,  and  two 
deeds  conveying  all  the  residue  of  said  real  estate  owned  by 
said  decedent  to  the  said  Ann  McConaughey  were  made  and 
duly  executed  by  all  his  adult  children,  including  plaintiffs,  and 
delivered  to  said  Ann  McConaughey.  One  of  said  deeds  dated 
January  24,  1889,  conveying  fifty-three  acres  more  or  less  of 
the  home  farm,  but  was  not  signed  or  acknowledged  by  plaintiff 
until  the  18th  of  February,  1889.  The  other  was  dated  Feb- 
ruary 18th,  1889,  and  conveyed  to  Ann  McConaughey  thirty- 
eight  acres  and  one  hundred  poles  of  the  home  farm  and  all 
the  lots  and  parcels  of  said  real  estate  within  the  corporate 
limits  of  the  town  of  Cameron,  which  deeds  were  exhibited  with 
the  bill.  That  recitals  in  said  two  deeds  were  that  convevances 
were  made  in  consideration  of  ^^natural  love  and  offection  for 
second  party,  and  for  good  and  valid  considerations  moving 
them  thereto ;"  but  alleging  the  fact  to  be  that  both  of  said  con- 
veyances were  made  to  said  Ann  in  trust  that  she  would  re-con- 
vey all  said  real  estate  to  the  said  children  and  adult  heirs  of  the 
said  decedent,  according  to  the  terms  of  said  agreement  to  par- 
tition the  same,  and  as  stated  how  other  portions  were  to  be 
re-conveyed  to  the  difTorcnt  heirs:  "And  the  two  story  brick 
building  known  as  the  *Reinheimer  Business  Building*  with  its 
lots  of  about  two  hundred  and  fifts'  feet  front,  as  it  was  then 
fenced  in,  was  to  be  re-conveyed  to  the  said  plaintiff  Martha 
L.  Richardson  and  the  defendant  Isabella  F.  Dean,  then  Isabella 
F.  McConaughey,  to  have  and  to  hold  the  same  for  and  during 
their  lives,  with  remainder  to  the  survivor  of  them  during  her 
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life,  and  then  to  the  said  David  W.  McConanghey,  Samuel  D. 
McConaughey,  Robert  A.  McConaughey  and  James  D.  McCon- 
:aughey,  or  to  their  heirs,  in  fee  forever;  but  the  said  Ann  Mc- 
Conaughey was  to  retain  and  reserve  to  herself  a  life  estate 
in  said  property  and  the  balance  of  the  farm  land  was  to  be 
<!onveyed  to  Samuel  D.  McConaughey  and  David  W.  McCon- 
aughey/^ That  on  the  said  18th  day  of  February  a  deed  was 
written  conveying  the  said  two  story  brick  building  and  said 
lot  of  ground  to  said  plaintiff,  Martha  L.  and  Isabella  F.  in 
accordance  with  said  agreement,  but  plaintiffs  were  unable  to 
state  whether  said  deed  was  signed  and  acknowledged  by  Ann 
McConaughey  or  not,  but  that  she  then  and  there  agreed  to 
rsign  and  acknowledge  said  deed  and  all  the  said  adult  children 
and  heirs  also  agreed  that  said  deed  should  be  signed,  acknow- 
ledged and  delivered  by  said  Ann  to  the  said  plaintiff,  Martha 
L.  and  defendant  Isabella  F.,  and  that  in  consideration  of  said 
.agreement  to  re-convey  said  property  to  said  Martha  and  Isa- 
bella as  stated  that  the  plaintiffs  signed  and  acknowledged  the  i 
:said  two  deeds  to  Ann.  That  said  Ann  McConaughey  on  the 
18th  day  of  February,  1889,  promised  them  that  the  said  deed 
to  Martha  and  Isabella  would  be  taken  by  her  son  together 
with  the  other  deeds  that  were  made  or  agreed,  to  be  made  on 
that  date  to  the  office  of  the  recorder  of  Marshall  county  and 
placed  upon  record;  that  they  believed,  or  supposed  for  a  long 
time,  that  the  deed  to  Martha  and  Isabella  had  been  executed 
.and  placed  on  record,  and  that  they  knew  nothing  to  the  con- 
trary and  supposed  same  had  been  done  until  some  time  about 

the  month  of 1898.    That  some  time  in  the  vear  1893  i 

:8aid  Ann  McConaughey  leased  a  portion  of  said  real  estate 
which  was  to  be  so  re-conveyed,  to  E.  P.  Richardson,  said  E.  P. 
JRichardson  in  consideration  of  said  agreement  made  on  the 
18th  day  of  February,  1889,  by  which  the  plaintiff,  Martha, 
his  wife,  was  to  become  the  owner  of  a  life  estate  of  the  undi-  ' 

vided  one-half  interest  in  said  real  estate,  made  valuable  improve- 
.ments  in  said  real  estate,  consisting  of  a  two  story  frame  bus- 
iness building  and  otlier  improvements  costing  in  all  the  sum  j 
-of  $3,200 ;  that  about  the  month  of  May,  1898,  said  Ann  made  ': 
.an  offer  to  plaintiff  Martha,  that  she  would  give  her  and  said 
Isabella  immediate  possession  of  said  real  estate  if  they  would 
pay  her  the  sum  of  $200  a  year  during  the  rest  of  her  life.  When 
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plaintiff  infonned  Isabella  of  her  offer  she  refused  to  accept 
it;  that  plaintiff  Martha,  then  accepted  the  offer  and  plaintiffs 
immediately  began  to  put  the  two  story  brick  business  building  in 
a  complete  state  of  rejiair  and  that  they  laid  out  and  expended  in 
making  such  repairs  about  $150,  which  they  were  induced  to 
do  in  consideration  of  said  agreement  made  on  the  18th  day  of 
February,  1889,  by  which  said  plaintiff  Martha  was  to  become 
the  owner  of  a  life  estate  in  the  undivided  half  interest  in  said 
real  estate.  That  while  they  were  so  engaged  in  making  said 
repairs  some  dispute  arose  between  them  and  said  Ann  as  to 
the  interest  said  Martha  was  to  have  in  said  real  estate,  when  on 
examining  the  record  of  the  recorder  of  deeds,  plaintiffs  for 
the  first  time  found  that  no  such  deed  had  ever  been  left  for 
record.  They  then  went  to  Ann  and  she  said  to  them,  'The 
deed  had  been  lost  and  I  will  never  make  another  in  its  place," 
and  refused  to  carry  out  her  agreement  to  put  Martha  in  pos- 
session, and  refused  to  make  her  a  deed  for  said  real  estate  as 
provided  in  the  agreement  of  Februar}'  18,  1889.  Plaintiffs 
further  allege  that  Ann,  David  W.,  and  James  B.  ^fcConaughey 
and  Isabella  F.  Dean  had  combined,  confederated,  and  con- 
spired together  to  cheat  and  defraud  plaintiff,  Martha,  out  of 
her  interest  in  the  real  estate  of  her  father,  which  was  not  dis- 
posed of  by  his  will,  and  that  Samuel  D.  and  Robert  A.  Mc- 
Conaughey  had  sided  with  and  abetted  said  combination  a:id 
conspiracy  to  clieat  and  defraud  them,  and  alleged  that  to 
carry  said  conspiracy  into  effect  the  said  Ann  McConaugbcy 
by  deed  dated  October  8,  1898,  conveyed  a  portion  of  said  real 
estate  that  was  to  be  conveyed  to  the  said  Martha  and  IsaSelh 
to  said  James  B.  McConaughey  for  an  alleged  consideration 
of  $500,  and  by  deed  of  same  date  said  Ann  conveyed  another 
portion  of  said  real  estate  to  David  McConaughey  Dean,  an 
infant  son  of  said  Isabella,  age  about  eight  3-ears,  for  an  alleged 
consideration  of  $500,  and  by  deed  dated  the  24:th  of  December, 
1898,  said  Ann  conveyed  another  portion  of  said  real  estate  to 
said  David  W.  McConaughey  and  Isabella  F.  Dean  for  an 
alleged  consideration  of  $3,000,  and  by  the  same  deed  she  con- 
veyed another  portion  of  said  real  estate,  being  the  residue 
thereof,  to  said  David  W.  for  an  alleged  consideration  of  $500, 
copies  of  which  deeds  were  exhibited  with  the  bill,  alleging  that 
no  consideration  at  all  was  paid  for  any  of  said  last  mentioned 
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conveyances  and  that  said  deeds  were  made  to  cheat  and  defraud 
the  plaintiff  Martha,  out  of  her  interest  in  the  said  real  estate, 
and  at  the  time  said  deeds  were  made  by  said  adult  grantees 
therein,  after  they  knew  that  said  real  estate  had  been  assigned 
to  the  said  Martha,  to  have  and  to  hold  an  undivided  one-half 
interest  therein  for  and  during  her  life,  after  the  death  of  said 
Ann  McConaughey  and  if  said  Martha  survived  the  said  Isa- 
bella then  she  was  to  have  and  to  hold  the  whole  of  said  real 
estate  during  her  life;  that  said  Ann  had  wholly  violated  the 
trust  upon  which  the  real  estate  so  described  was  so  conveyed 
to  her  so  far  as  the  interest  of  the  plaintiff  Martha,  in  said  real 
estate  was  concerned;  but  that  so  far  as  the  interests  of  the 
other  defendants  were  concerned  she  executed  the  trust.  Plain- 
tiffs further  allege  that  they  did  not  know  what  interest  the  de- 
fendant Anna  Pearl  Hogue  was  to  have  in  the  real  estate  of 
the  decedent,  David  McConaughey,  but  that  after  the  said 
Anna  Pearl  Hogue  became  twenty-one  years  of  age  she  exe- 
cuted a  deed  to  said  Ann  McConaughey  for  the  tract  of  land 
conveyed  by  the  adult  heirs  by  deed  of  the  18th  of  February, 
1889,  containing  thirty-eight  acres  and  one  hundred  poles  and 
also  the  real  estate  within  the  corporate  limits  of  the  town  of 
Cameron  which  was  described  and  conveyed  by  the  said  adult 
heirs,  dated  the  21st  day  of  January,  1889,  which  deed  made 
by  said  Ann  Pearl  was  dat^J  May  28,  1897,  and  duly  recorded; 
that  the  said  several  parcels  of  real  estate  described  in  the  four 
deeds  made  by  said  Ann  McConaughey  to  the  several  heirs  of 
the  decedent  dated  first  two  October  8,  1898,  and  the  last  two 
December  24,  1898,  together  comprising  the  real  estate  that 
was  assigned  to  said  plaintiff  Martha,  and  the  defendant  Isa- 
bella as  their  share  of  the  real  estate-  of  said  David  McCon- 
aughey, deceased,  by  the  agreement  made  on  the  18th  day  of 
February,  1889 ;  and  prayed  that  the  said  Ann  McConaughey  be 
decreed  to  hold  in  trust  the  land  described  in  the  deed  of  the 
18th  of  February,  1889,  made  by  the  adult  heirs  of  David  Mc- 
Conaughey to  Ann,  described  as  containing  thirty-eight  acres 
and  one  hundred  poles  and  also  lots  and  parcels  of  land  within 
the  corporate  limits  of  the  town  of  Cameron;  and  that  the  said 
deeds  made  by  said  Ann  McConaughey  to  James  B.  McCon- 
aughey ei  ah,  dated  the  first  two  October  8,  1898,  and  the  other 
two  December  24,  1898,  be  decreed  to  be  in  violation  of  such 
trust  and  a  fraud  upon  the  rights  of  plaintiffs  and  that  the 
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Baine  be  set  aside  and  annulled  so  far  as  they  affect  the  rigfati 
of  plaintiffs  in  the  property  described  therein;  and  that  said 
Ann  McConaughey  be  compelled  to  specifically  perform  the 
trust  upon  which  she  held  the  said  thirty-eight  acres  and  one 
hundred  poles  and  the  lots  and  parcels  within  the  corporate  lim- 
its of  Cameron  and  that  she  be  required  by  good  and  sufficient 
deed  to  convey  to  plaintiff  Martha  L.  Bichardson  one-half  inter- 
est in  the  real  estate  mentioned  and  described  in  said  four  deeds, 
to  have  and  to  hold  for  and  during  her  natural  life  and  should 
said  Martha  survive  the  said  Isabella,  then  Martha  to  have  and 
to  hold  the  whole  of  said  real  estate,  her  life  estate  therein  be» 
ing  reserved  by  the  said  Ann  McConaughey  and  on  her  refusing 
to  make  such  conveyance  that  the  court  appoint  a  special  com- 
missioner to  make  the  same,  and  for  general  relief. 

The  defendants,  Ann,  David  W.,  Samuel  D.,  Eobert  E.,  and 
James  P.  McConaughey  and  Anna  Pearl  Hogue  and  Isabella  F. 
Dean,  tendered  their  demurrer  to  said  bill  because,  among  other 
things  the  bill  does  not  allege  that  the  agreement  "upon  a  free 
and  amicable  partition^'  was  in  writing  and  signed  by  the  parties 
made  defendants  and  in  consequence  the  terms  of  that  agree- 
ment cannot  be  enforced  under  the  Statute  of  Frauds;  that 
the  agreement  could  not  be  enforced  against  Anna  Pearl  Hogue, 
at  any  event  even  if  it  had  been  in  writing  and  signed  by  her 
guardian;  that  the  exhibits  are  inconsistent  with  the  all^a- 
tions  of  the  bill  and  taken  together  show  that  there  is  no  equity 
in  the  bill ;  that  there  is  no  agreement  or  memorandum  in  writ^ 
ing  of  that  agreement  signed  by  Ann  McConaughey  agreeing  to 
reconvey  the  property  as  alleged;  that  no  time  is  alleged  in 
which  said  reconvevance  was  to  be  made  and  that  if  Ann  Mc- 
Conaughey  was  to  retain  a  life  estate  in  said  property  plaintiff 
could  have  no  interest  until  after  her  death;  that  there  is  no 
averment  in  the  bill  of  any  agreement  in  writing  that  Ann  Mc- 
Conaughey would  execute  any  such  conveyance  or  that  she 
signed,  acknowledged  and  delivered  the  deed  alleged  to  have 
been  written  on  February  18,  1889,  and  because  the  Iruhet 
of  plaintiff  in  setting  up  their  pretended  claims  after  the  lapee 
of  more  than  ten  years  is  a  complete  bar  to  the  same  which  bar 
defendants'  plead  by  way  of  analogy  to  the  bar  of  the  Statute  of 
limitations  and  also  plead  the  Statute  of  Limitations  of  tcB 
years  to  any  such  contract  or  agreement  as  that  pretended  to 
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liave  been  made;  that  the  bill  is  multifarious  in  having  set  up 

^said  contract  as  the  one  to  be  enforced  and  then  attempting  to 
set  up  another  and  different  contract  for  the  leasing  of  said  real 
-estate  by  Ann  to  Richardson  without  exhibiting  said  contract 

'  or  giving  its  terras  in  full,  which  terms  would  show  the  state- 
ments with  respect  to  the  first  contract  to  be  utterly  unfounded, 
in  fact;  that  the  bill  is  further  multifarious  in  setting  up  a  con- 
tract alleging  to  have  been  entered  into  in  the  month  of  May, 
1898,  between  Ann  McConaughey  of  the  one  part  and  Martha 
L.  Richardson  of  the  other,  said  allegations  being  wholly  at 

-variance  with  the  allegations  immediately  preceding,  to  the  ef- 
fect that  Ann  had  already  leased  the  property  to  E.  P.  Richard- 

^  son ;  that  the  said  defendants,  Anna,  David  W.,  James  P.  Mc- 
Conaughey and  Isabella  F.  Dean  had  combined,  conferred  and 

^-conspired  together  to  cheat  and  defraud  plaintiff,  Martha  L. 
Richardson  out  of  the  real  estate  of  her  father  and  that  Sam- 
uel F.  and  Robert  E.  McConaughey  had  aided  and  abetted  in 

•  said  combination  and  conspiracy  and  had  stated  no  grounds  in 
the  bill  upon  which  to  rest  such  allegation ;  that  the  exhibits 

•  filed  with  the  bill  showed  that  said  Ann  McConaughey  was  the 
owner  in  fee-simple  of  said  real  estate  alleged  to  have  been  con- 
veyed by  the  said  adult  heirs  and  could  do  what  she  pleased  with 
the  same  without  giving  plaintiffs  any  ground  for  complaint. 
On  the  5th  day  of  June,  1899,  the  cause  was  submitted  on  the 
-demurrer;  the  demurrer  was  sustained  and  the  plaintiffs  not 

•  desiring  to  amend  the  bill,  the  same  was  dismissed. 

It  is  insisted  on  the  part  of  the  appellees  that  the  case  comes 

within  the  doctrine  laid  down  in  Troll  v.  Carter,  15  W.  Va.  567, 

^whilo  the  appellants  claim  that  it  is  clearly  covered  by  the  excep- 

-tions  in  said  case  set  out,  as  stated  in  syllabus  2,  to  which  the 

rule  is  not  properly  applicable.    Judge  Green  in  delivering  the 

•  opinion  of  the  Court  in  that  case,  says :    "It  is  a  general  rule  of 
-  evidence  that  parol  testimony  cannot  be  admitted  to  vary  or  add 

to  a  written  contract,  and  especially  a  contract  or  deed  conveying 
lands,"  and  cites  quite  a  number  of  authorities,  which  see  on 
page  576.  And  point  3,  syllabus  in  that  case,  it  is  held :  "If  a 
party  obtains  a  deed  without  any  consideration  upon  a  parol 
agreement  that  he  will  hold  the  land  in  trust  for  the  grantor, 
such  trust  will  not  be  enforced,  as  it  would  violate  the  Statute 
-of  Frauds  and  this  general  rule  to  permit  parol  evidence  to  es- 
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tablish  such  a  trust"  the  rule  constituting  the  first  point  in  the 
Byllabus  of  the  case,  "Parol  evidence  cannot  be  admitted  to  vary 
or  add  to  a  deed  as  a  general  rule.'*  S^^Uabus,  pt.  3,  applies  to 
deeds  made  without  any  consideration  upon  a  parol  agreement; 
with  much  more  force  it  would  apply  where  there  is  valuable 
consideration. 

The  conveyances  made  in  case  at  bar,  upon  which  the  trust  is 
sought  to  be  established,  recite  on  their  face,  "That  the  parties 
of  the  first  part,  in  consideration  of  their  natural  love  and  affec- 
tion for  second  party  and  for  other  good  and  valuable  consider- 
ations moving  them  thereto,  do  grant,'*  etc.  The  grantee  being' 
the  mother  of  the  grantors. 

These  deeds  convey  the  property  with  general  warrsnty,  and  it 
is  not  alleged  in  the  bill  that  the  conveyances  were  without  con- 
sideration.   In  Troll  V.  Carter,  cited.  Judge  Green  cites  Porter 
V.  Bayfield,  9  Harris  (21  Pa.  St.)  214.  "There  are  cases  wherein 
trusts  may  be  proved  by  oral  testimony,  but  not  in  violation  of 
the  rule  that  protects  written  agreements  against  such  testi- 
mony.   As  a  deed  of  conveyance  is  intended  to  define  the  rela- 
tions between  the  parties  to  it,  it  is  not  contradicted  when  it  is- 
shown  that  the  vendee  purcliased  in  trust  for  a  third  person;  for 
such  evidence  only  establishes  a  new  and  consistent  relation 
But  evidence,  that  at  the  time  of  the  conveyance  the  vendee 
agreed  to  hold  the  title  in  trust  for  the  vendor,  is  a  flat  contra- 
diction of  the  written  instrument  executed  by  the  parties  as  the 
bond  and  evidence  of  their  relation,  and  would  make  it  void  from 
its  very  inception.    Oral  testimony  can  have  no  such  power.    As 
between  vendor  and  vendee  such  testimonv  cannot  be  h^rd  to 
change  a  title  absolute  on  its  face  into  a  trust.     It  was,  how- 
ever,  held  in  lAngenfelter  v.  Bifchey,  8  P.  F.  Smith  (58  Pa.  St.) 
448,  that  parol  evidence  might  be  received  to  establish  a  trust  in 
favor  of  the  grantor.     But  the  decided  weight  of  authority  as- 
well  as  reason  sustains  the  position,  that  'parol  evidence  that  at 
the  time  of  the  conveyance  the  vendee  agreed  to  hold  the  title  in 
trust  for  the  vendor,'  is  not  admissible.    See  Leeman  v.  Whitley, 
4  Russ.  423  (5  Eng.  Cond.  Ch.  Cases  746) ;  Hagan  v.  Jaques  et 
al.,  4  C.  E.  Green  123 ;  Squire  v.  Border,  1  Paige  494;  Farming 
ton  V.  Barr  et  ah,  36  N"  H.  86.    But  the  correctness  of  the  other- 
position  taken  by  the  court  in  Porter  v.  HayMd,  9  Harris  (21 
Pa.  St.)  264;  that  'as  a  deed  of  conveyance  is  intended  to  define 


W.  Va.]  Kichakdson  v.  McConaughey.  665 

the  relations  between  the  parties  to  it,  it  is  not  contradicted  when 
it  is  shown  that  tlie  vendee  purchased  in  trust  for  a  third  per- 
son, for  sneh  evidence  established  a  new  and  consistent  relation,' 
is  by  no  means  so  obvious/^  It  will  be  seen  that  while  Judge 
Gezex  agrees  with  the  case  of  Porter  v.  Hay  field  as  far  as  it 
holds  that  parol  evidence  is  not  admissible  to  establish  a  trust 
in  favor  of  the  grantor,  he  questions  the  proposition  that  the 
deed  "is  not  contradicted  when  it  is  shown  that  the  vendor  pur- 
chased in  trust  for  a  third  party/'  This  last  proposition,  as  held 
in  Porter  v.  Hay  field,  has,  however,  been  sustained  by  this  Court 
in  Currence  v.  Ward,  43  W.  Va.  367. 

It  is  not  alleged  in  the  bill  that  the  parol  agreement  was  to 
hold  in  trust,  for  the  grantor  the  property  conveyed;  but  it  is 
claimed  that  it  was  to  be  held  in  trust,  a  life  estate  in  part  of  it 
to  begin  at  the  death  of  the  grantee,  to  the  plaintiff,  Martha  Ii, 
Bichardson,  and  Isabella  F.  Dean,  her  sister,  and  to  the  survivor 
of  them,  the  remainder  to  D.  W.  McConaughey  and  others  or 
to  their  heirs  in  fee.  The  bill  does  not  allege  that  this  agree- 
ment was  in  writing,  but  that  it  was  agreed  to  be  in  writing  and 
plaintiffs  supposed  that  a  deed  to  that  effect  was  executed  and 
placed  upon  record  as  defendant,  Ann  McConaughey,  had  agreed 
to  do;  that  th^  same  was  to  be  placed  on  record  by  her  at  the 
same  time  that  her  deeds,  by  which  she  holds  the  property,  were 
recorded;  that  the  plaitniff  did  not  discover  that  said  deed  hnJ 
never  been  recorded  until  she  examined  the  records  in  1898.  The 
conveyances  to  Ann  McConaughey  dated  Feb.  18,  1889,  which 
is  the  date  of  her  verbal  agreement  as  set  up  in  the  bill  to  exe- 
cute a  writing  or  deed  reserving  to  plaintiff  her  rights  in  the 
premises,  while  this  ?uit  was  commenced  on  the  ]6th  day  of 
March,  1899,  more  than  ten  years  after  said  parol  agreement, 
relied  upon  by  plaintiffs,  was  made.  Appellees  insist  that  the 
laches  of  plaintiffs  in  setting  up  their  pretended  claim  after  the 
lapse  of  more  than  ten  years  is  a  complete  bar  and  defendants 
plead  it  by  way  of  demurrer  as  analogous  to  the  bar  of  the 
Statute  of  Limitations.  In  Troll  v.  Carter,  cited,  syllabus,  point 
8,  it  is  held,  that  the  courts  will  not  enforce  a  parol  trust  where 
a  great  lapse  of  time  has  intervened  since  the  absolute  deed  was 
executed  and  where  the  grtintee  has  during  such  time  acted  as 
ths  absolute  owner  of  the  property,  unless  the  laches  of  those 
claiming  to  be  cestuis  que  trust  is  satisfactorily  explained.    Inr 
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case  at  bar  there  if?  no  attempt  at  explanation,  unless  it  can  be 
said  that  plaintiffs  thought  the  defendant,  Ann  McConaugher. 
had  ten  years  prior  to  the  bringing  of  this  suit  in  pursuance  of 
her  promise,  placed  upon  record  a  deed  preserving  the  rights  of 
the  plaintiff. 

It  was  certainly  the  duty  of  plaintiflFs  if  such  promise  was 
made  on  the  part  of  Ann  McConaughey  to  place  such  deed  upon 
record  to  know  that  it  was  done  as  promised-  It  is  not  allegri 
that  such  deed  was  executed  or  delivered,  and  nothing  claimed 
Tjut  a  mere  verbal  promise  on  the  part  of  Ann,  that  she  would 
have  such  a  deed  recorded  in  favor  of  plaintiff. 

Plaintiff  was  guilty  of  gross  laches  and  makes  no  explanation 
io  entitle  her  to  relief.  There  is  no  error  in  the  decree  and  the 
same  is  affirmed.  Affirmed. 

PoFFEXBABGER,  PuESiDENT,  (coficurring)  : 

The  bill  alleges  a  conveyance  by  the  plaintiffs  and  other  hefis 
to  Ann  McConaughey  of  certain  real  estate  upon  the  understand- 
ing and  agreement  that  she  should  immediately  execute  to  the 
grantors  severally  deeds,  re-conveying  to  them  certain  portioos 
of  the  land  so  conveyed  to  her,  reserving  to  herself  life  estates  in 
the  several  tracts  so  to  be  reconveyed,  and  that  the  particular 
tract  to  be  conveyed  to  the  plaintiffs  was  described  and  identi5ed 
and  a  deed  for  the  conveyance  thereof  to  them  prepared  for  exe- 
cution by  the  said  Ann  McConaughey.  The  conveyance  to  her 
was  a  step  in  the  performance  of  an  antecedent  agreement  far 
the  partition  of  real  estate  among  the  grantors,  subject  to  a  lifi 
estate  therein  to  the  grantee.  Ann  McConaughey,  under  this 
agreement,  was  to  act  as  a  sort  of  conduit  or  agency  for  the  ex- 
change of  titles  in  affecting  partition,  and  the  titles  were  to  paai 
in  and  out  of  her  instantaneously.  It  was  upon  this  agreement 
that  the  conveyances  were  made  to  her.  The  bill  does  not  allege 
that  she  took  the  land  conveyed  to  her  upon  a  trust  for  the  grant- 
ors. It  does  not  say  she  agreed  to  hold  the  lands  for  them.  It 
does  not  attempt  to  set  up  an  express  parol  trust  in  contradictioi 
of  the  deed.  It  attempts  to  allege  that  she  committed  a  fraud  up- 
on the  grantors  in  refusing  to  perform  a  contract  upon  the  faith 
of  which  the  conveyances  were  made  to  her.  The  facts  alleged  ia 
the  bill  and  proposed  to  be  established  by  parol  evidence,  if  they 
were  sufficiently  alleged,  constitute  what,  in  law,  is  termed  a  con- 
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Btmctive  trust,  a  trust  springing  out  of  a  fraud,  and  to  such  a 
trust  the  statute  of  frauds  does  not  apply.  The  case  is,  therefore, 
not  within  the  third  point  of  the  syllabus  in  Troll  v.  Carter,  15 
W.  Va.  567,  but  falls  within  the  exception  to  the  statute  of  frauds 
mentioned  in  points  of  the  syllabus  of  that  case,  which  says, 
among  other  things :  "If  a  grantee  in  a  deed  has  procured  it  by 
fraud,  he  will  be  held  by  a  court  of  equity  to  be  a  trustee  of  the- 
real  owner.*' 

This  is  a  principle  almost  as  old  as  the  Statute  of  Frauds  it- 
self. At  an  early  day  the  courts  established  the  doctrine  that  a 
statute  which  had  been  enacted  for  the  purpose  of  preventing 
and  suppressing  frauds  and  perjuries  could  not  be  allowed  to  be- 
come itself  an  instrumentality  or  engine  for  the  perpetration  of 
fraud.  "A  second  well-settled  and  even  common  form  of  trust 
ex  maleficio  occurs  whenever  a  person  acquires  the  legal  title  to- 
land  or  other  property  by  means  of  an  intentionally  false  and 
fraudulent  verbal  promise  to  hold  the  same  for  a  certain  specified' 
purpose, — as,  for  example,  a  promise  to  convey  the  land  to  a  des-- 
ignated  individual,  or  to  reconvey  it  to  the  grantor,  and  the  like,. 
— and  having  thus  fraudulently  obtained  the  title,  he  retains^ 
uses,  and  claims  the  property  as  absolutely  his  own,  so  that  the 
whole  transaction  by  means  of  which  the  ownership  is  obtained  is^ 
in  fact  a  scheme  of  actual  deceit.  Equity  regards  such  a  person 
as  holding  the  property  charged  with  a  constructive  trust,  and 
will  compel  him  to  fulfill  the  trust  by  conveying  according  to  his- 
engagement/'    2  Pom.  Eq.  Jur.  sec.  1055. 

"The  fraud  against  which  equity  will  relieve,  notwithstanding 
the  statute,  is  not  the  mere  moral  wrong  of  repudiating  a  contract 
actually  entered  into,  which,  by  reason  of  the  statute,  a  party  is 
not  bound  to  perform  for  want  of  its  being  in  writing.  This  was 
early  laid  down  by  Lord  Macclesfield,  Chancellor,  in  a  case  aris- 
ing upon  a  promise  of  a  defendant,  about  to  marry,  that  his  wife 
should  enjoy  all  her  own  estate,  to  her  separate  use  after  the  mar- 
riage, which  promise,  as  one  made  'upon  consideration  of  mar- 
riage/ could  not  regularly  be  enforced.  His  lordship  declared 
that  'in  cases  of  fraud,  equity  should  relieve,  even  against  the 
words  of  the  statute;  as  if  one  agreement  in  writing  should  be 
proposed  and  drawn,  and  another  fraudulently  and  secretly 
Drought  in  and  executed  in  lieu  of  the  former;  in  this  or  such 
like  cases  of  fraud,  equity  would  relieve;  but  where  there  is  no- 
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•fraud,  only  relying  upon  the  honor,  word,  or  promise  of  the  de 
f  endant^  the  statute  making  those  promises  void,  equity  will  not 
interfere/  ^'    Browne  on  Statute  of  Frauds,  sec.  439. 

'Tarol  evidence  is  admissible  to  establish  a  trust,  eren  against 
:a  deed  absolute  on  its  face,  if  it  would  be  a  fraud  to  set  up  the 
form  of  the  deed  as  conclusive.  Lord  Hardwicke  stated  ^at  the 
<court  adhered  to  this  principle,  that  the  statute  of  frauds  should 
never  be  understood  to  protect  fraud,  and  therefore  wherever  a 
^ase  is  infected  with  fraud,  the  court  will  not  suffer  the  statute 
to  protect  it.'  Lord  Thurlow  added,  that  *the  moment  you  im- 
peach a  deed  for  fraud  you  must  either  deny  the  effect  of  fraud 
upon  the  deed,  or  you  must  admit  parol  evidence  to  prove  it'  If 
this  was  not  so,  the  law  would  be  reduced  to  this  absurdity — ^if  a 
fraud  could  once  succeed  in  procuring  the  transaction  to  be  re- 
duced to  writing  and  signed  by  the  parties,  it  would  be  protected 
by  the  law  itself,  and  there  would  be  no  possible  means  of  reacL- 
ing  and  correcting  the  wrong.  But  in  such  case  the  bill  must 
^contain  a  clear  and  distinct  charge  of  fraud.  Therefore,  when 
ever  the  bill  sets  out  a  clear  case  of  fraud,  parol  evidence  will  be 
admitted  to  prove  it,  even  if  the  effect  of  such  evidence  is  to  con- 
tradict, vary,  altar,  or  destroy  written  instruments.  The  mere 
refusal  of  a  grantee  to  execute,  or  the  denial  of  the  existence  of 
an  invalid  parol  trust  upon  which  she  promised  to  hold  the  prop- 
.erty,  is  not  such  a  fraud  as  will  take  the  case  out  of  the  statuteL 
But  where  a  valuable  interest  passes  to  one  on  the  faith  of  a  con- 
tract he  refuses  to  perform,  equity  will  compel  restitution  or  giie 
other  appropriate  relief.  In  any  case  if  the  trust  arises  froii 
the  acts  of  the  parties,  and  not  exclusively  from  their  agre> 
ments,  the  statute  of  frauds  is  not  a  bar  to  the  proof.*'  Peny  on 
Trusts,  sec.  226. 

But  the  bill  is  defective  in  this,  that  it  fails  to  allege  or  chaise 
that  the  defendant,  Ann  McConaughey,  fraudulently  procur«,4 
the  making  of  said  conveyance  to  her.  It  should  have  charged 
that  she  procured  the  making  of  said  conveyance  by  falsely  and 
fraudulently  representing  and  promising  that  she  would  inmied- 
iatcly  reconvey  a  certain  portion  of  the  land  in  accordance  with 
the  agreement  of  partition,  and  took  said  conveyance  fraudulent- 
ly intending,  at  the  time,  not  to  comply  with  her  said  promise  to 
re-convcy,  and,  with  the  like  fraudulent  intent,  has  refused  to 
.comply  with  said  promise.    Manning  v.  Pippen,  95  Ala.  537; 
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Alaniz  v.  Casenave,  91  Cal.  41;  Perry  on  Trusts,  sec.  226.  The 
bill  only  charges  that,  after  having  made  this  agreement  and  ob- 
tained the  conveyance  in  pursuance  thereorf,  she  refused  to  per- 
iorm.  This  is  not  enough.  Mere  breach  of  the  agreement  does 
not  raise  a  trust  and  take  the  case  out  of  the  statute  of  frauds. 
Browne  on  Stat,  of  Frauds,  sec.  94a,  439.  The  same  work,  at 
€ec.  441,  says :  "A  simple  illustration  of  the  rule  that  when  the 
Stat,  of  Frauds  has  been  used  as  a  cover  to  a  fraud,  equity  will 
relieve  against  the  fraud,  notwithstanding  its  provisions,  is  found 
in  a  case  reported  by  Viner,  and  stated  by  him  to  have  occurred 
in  Lord  Nottingham's  time,  and  to  have  been  the  first  instance 
in  which  any  equitable  exception  to  the  statute  appears.  There 
was  a  verbal  agreement  for  an  absolute  conveyance  of  land,  and 
for  a  defeasance  to  be  executed  by  the  grantee;  but  he,  having 
obtained  the  conveyance,  refused  to  execute  the  defeasance  and 
relied  upon  the  statute ;  but  his  plea  was  overruled,  and  he  was 
compelled  to  execute  according  toi  his  agreement.  Here  the  at- 
tempted fraud  consisted  not  merely  in  refusing  to  do  what  he 
agreed,  but  in  deceiving  the  plaintifiE  out  of  his  property.  And 
the  case  is  analagous  to  that  put  by  Lord  Maccelsfield,  as  falling 
within  the  rule,  where  one  agreement  in  writing  is  proposed  and 
drawn,  and  another  fraudulently  and  secretly  brought  in  and  ex- 
ecuted in  lieu  of  the  former.'* 

It  may  be  that  the  facts  set  up  in  the  bill,  if  established  by 
evidence,  would  sustain  the  charge  of  fraud.  Browne  on  Statute 
of  Frauds,  sec.  94a,  439.  But  the  bill  ought  to  charge  fraud  in 
express  terms.  "NTothing  is  to  be  considered  here  but  the  bill,  as 
the  case  stands  upon  the  ruling  of  the  court  upon  the  demurrer, 
and  the  count  say  the  bill  must  contain  a  clear  and  distinct 
charge  of  fraud.  Imham  v.  Child,  1  Bro.  Ch.  94;  Portmore  v. 
Morris,  2  Bro.  Ch.  219;  Forsyth  v.  Clark,  3  Wend.  637;  Gouver- 
n^ur  V.  Elmendorf,  5  Johns.  Ch.^  79 ;  Kennedy  v.  Kennedy,  2 
Ala.  571.  In  Troll  v.  Carter,  15  W.  Va.  567,  583,  Jddgb  Green 
directs  particular  attention  to  the  want  of  any  charge  of  fraud 
in  the  bill  or  the  evidence. 

Intent  is  a  necessary  element  of  fraud  in  such  case  The 
agreement  may  have  been  made,  and  the  conveyance  taken,  in 
good  faith  and  with  an  honest  intention  to  reconvey,  and  the 
fraudulent  design  of  dishonestly  retaining  the  property  or  dis- 
posing of  it  in  violation  of  the  agreement  may  have  been  formed 
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afterwards.  This  would  amount  to  no  more  than  a  breadi  of 
the  agreement,  and  the  bill  alleges  nothing  inconsistent  with 
such  a  state  of  facts.  The  court  cannot  assume  that  tiiere  was- 
fraud  in  the  procurement  of  the  conveyance.  It  must  be  alleged 
as  well  as  proved.  It  is  fraud  in  acquiring  the  title,  not  merely 
in  the  retention  of  it,  that  raises  the  trust. 

If  the  evidence,  establishing  such  fraud,  were  before  the  courts 
an  amendment  could  be  allowed,  but  the  court  cannot  say  whefli- 
cr  an  amendment  woiuld  avail  anything  or  not.  Hence,  under 
the  rule,  the  plaintiffs  having  declined  to  amend  in  the  court 
below,  the  decree  of  dismissal  must  be  affirmed. 

For  the  foregoing  reasons,  I  concur  in  the  decision,  bnt  not  m 
all  the  reasoning  of  the  opinion  prepared  by  Judge  McWhoethu 
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^  Packet  Company  v.  Bellville. 

Submitted  March  8,  1904.    Decided  April  1,  1904. 

1.  JuBiSDicnoN — Prohihitian. 

Prohibition  will  not  lie  to  restrain  an  inferior  court  from  e^ 
ercising  jurisdiction  in  a  particular  case,  in  a  class  of  cases  of 
which  such  court  had  jurisdiction,    (p.  563.) 

2.  Jttdgment — Limitation. 

Although  the  statute  requires  that  a  judgment  of  a  justice 
shall  be  entered  within  twenty-four  huurs  after  trial  (Sundays 
excepted)  a  judgment  rendered  within  such  time,  but  entered 
after  the  time  thus  directed,  is  not  void.   (p.  563.) 

8.      Judgment — Justice's  Docket. 

Where  a  judgmemnt  in  an  action  tried  before  a  justice  is  ren- 
dered and  publicly  announced  by  the  justice  on  the  day  and  at 
the  close  of  the  trial,  although  the  clerical  work  of  entering' 
the  judgment  upon  his  docket  is  not  performed  until  a  few 
days  thereafter,  the  statute  is  substantially  complied  with.  (pL 
564.) 

4.      Justice — Docket. 

After  a  justice  has  rendered  and  publicly  announced  his  Jndff- 
ment  in  an  action  at  the  close  of  the  trial,  the  entry  tb^^eof 
upon  the  justice's  docket  is  purely  ministerial,  and  not  JudidaL 
(p.  564.) 
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Error  to  Circuit  Court,  Caboll  Count  v. 

Petition  by  the  Cincinnati,  Portsmouth,  Big  Sandy  and 
Pomeroy  Packet  Company  against  Snmuol  Ik'UviUe  and  otlier.^ 
for  a  writ  of  prohibition.     From  a  judgment  denying  th(;  writ. 

plaintiff  brings  error.  ,  ^ 

Affinucd. 

W.  K.  CowDEN  and  W.  S.  Laidley,  for  plaintiff  in  error. 
Wallack  &  FiTZPATRiCK,  for  defendants  in  error. 

McWiiORTKR,  Judge: 

J.  M.  McCoach  &  Company  brought  tlieir  action  before  a  jus- 
tice of  Cal>ell  county  against  tlie  Cincinnati,  Portsmouth,  liig 
Sandy  and  Pomeroy  Packet  Cominxny  chiiming  judgment:   {'dv 
money  due  on  contract  for  $'25.    Tlie  case  was  tried  on  the  2i'A\\ 
(lay  of  March,   1902.     The  justice  rendered  judgni(;nt   i\)V  tlie 
jdaintifl's  for  the  sum  of  $1 1.;38.    On  the  5th  day  of  April,  11)02, 
the  defendant  Packet  Company,   tiled   its  petition   in   tlie  cir- 
cuit court  of  Cabell  county  praying  for  a  rule  agaiivl  Sa'nuel 
Bellville,  the  justice  who  rendered  the  judgment  auil  the  ])lain- 
t ill's  to  show  cause  why  a  writ  of  ])rohibition  should   not   \h\ 
awarded   prohi])iting  said   justice    from    ])roc(MMling    further   in 
said  action  and  from  issuing  execution  or  taking  any   further 
steps  for  the  collection  of  said   judgment.     The  grounds   for 
such  prohibition  as  set  out  in  the  petition  are  that  on  the  day 
fixed  in  the  summons  for  the  trial  of  said  cause  and  the  de- 
fondant  having  appeared   on   the  21st  of  January,    19()*3,   the 
cause  was  by  agreement  continued  from  time  to  time  until  the; 
2Gth  day  of  March,  when  the  defendant  appeared   and    nuuh? 
defense  to  said  action  and  after  hearing  all  the  evich'nce  atl- 
duced  upon  the  trial  the  said  justice,  on  the  said  2()th  day  of 
March,   190*2,  rendered  judgment  then^n   against  the  defond- 
!tnt  for  said  sum  of  r$ll.:5S,  with  interest  and  costs;  that  al- 
though said  jiulgment  was  so  rendered  the  justice  did  not  en- 
ter up  the  same  within  twenty- four  hours,   (Sunday  excepted) 
after  the  judgment  was  rendered ;  that  he  did  not  cMiter  up  said 
judgment  on  the  27th,  28th  nor  29th  of  ]\rarch,  but  that  he  did. 
afterwards,  more  than  seventy-two  hours  after  the  time  said 
judgment  was  rendered  wrongfully  and   illegally  enter  uj)  the 
judgment  on  his  docket;  that  after  the  same*  was  ent(^rcnl  u]), 
notice  was  given  to  ])laintifr  that  on  the  5th  day  of  April,  1902, 
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at  '2  :30  o'clock,  defendants  would  move  the  justice  to  set  ai-idt 
and  annul  the  judgment  so  entered  on  the  ground  that  it  va> 
ille<ral  because  not  entered  within  twentv-four  hours  after  it? 
rendition,  but  the  justice  overruled  the  motion  and  refu>eil  to 
set  aside  the  judgment,  and  that  unless  prohibited  the  justicv 
would  continue  to  usurp  and  abuse  his  power  as  such  justitv 
and  exceed  his  legitimate  power  in  such  case  by  issuing  extx?ii- 
tion  on  said  judgment  and  proceed  to  collect  the  saiiK-.  T.»e 
circuit  court  issued  the  rule;  the  plaintiff  appeared  and  m«>ve<l 
to  (juash  the  petition  and  demurred  thereto,  and  prnyed  tliat 
the  rule  be  discharged,  and  the  court  sustained  the  'ieinurrer 
and  discharged  the  rule  and  entered  judgment  against  di^fend- 
ant  for  the  costs  in  the  proceedings,  when  defendant  pnK-ure^l 
a  writ  of  error  to  said  judgment. 

It  is  contended  by  ])laintiff  in  error  that  this  case  is  n^n- 
trollcHl  bv  the  case  of  McClain  v.  Davh,  37  W.  Va.  XMK  That 
\\as  a  case  which  had  been  to  this  Court  before.  A.  J.  Lowther 
in  ISSG  had  brought  suit  against  Davis  and  on  the  Sth  «:ay  of 
April,  ISSG,  had  the  verdict  of  a  jury  in  the  case,  iriiHl  lKi<»re 
two  justices,  in  his  favor  for  $181.00  and  costs,  no  entry  was 
made  of  any  judgment  on  said  verdict,  afterwards  a  justici*  is- 
sued an  execxition;  notice  was  given  to  the  plaintiff  to  quash  the 
execution;  the  justice  overruled  the  motion  to  quash  and  re- 
fused an  appeal  from  his  judgment;  an  appeal  was  grants, 
however,  by  the  circuit  court  and  on  motion  of  plaintiff  tlie 
ap])eal  was  dismissed  as  improvidently  awardeil  and  Davis 
brought  it  to  this  Court  on  writ  of  error  and  the  Court  held 
that  the  circuit  court  erred  in  dismissing  the  appeal  and  the 
justice  erred  in  overruling  the  motion  of  the  defendant,  Davis, 
to  quash  the  execution,  for  the  reason  that  there  was  no  judg- 
ment on  which  it  could  have  been  legally  issued,  and  the  case 
was  remanded  to  the  circuit  court  for  trial  on  the  appeal 
Lowther  v.  Davis,  33  W.  Va.  132;  (10  S.  E.  20).  On  the  20th 
of  ^larch,  1888,  the  two  justices  who  tried  the  case  entered 
judgment  upon  the  said  verdict,  as  of  the  Sth  day  of  April, 
1880.  Plaintiff  Lowther,  died  and  his  administrator  made  a 
motion  before  the  justice  to  revive  the  judgment  in  his  name, 
which  motion  was  opposed  by  the  defendant  and  the  justice 
refused  to  revive,  and  on  appeal  to  the  circuit  court  his  action 
was  alhrmed.  The  administrator  brought  it  to  this  Court  on 
writ  of  error  and  the  judgment  of  the  circuit  court  was  here 


W.  Va.]  Packet  Co.  v.  Bellville.  oG3 

aifirmed.  McCIain  v.  Davis,  37  W.  \a.  330,  at  page  332,  it 
is  said  in  the  opinion :  "In  the  first  pUice  the  case  may  be  re- 
garded as  a  res  adjuiicaia,  tliis  Court  liaving  in  effect  directed 
the  execution  to  be  quashed  ui)on  the  ground  tliat  no  sucli 
judgment  had  been  rendered  or  entered.  It  is  true  that  tlie 
record  now  produced  of  an  attemi)t  on  tlie  part  of  tlie  two  jus- 
tices to  enter  a  judgment  nunc  pro  tunc  was  not  tlien  before 
this  Court;  l)ut  tlie  principle  often  announced,  is  that  every- 
thing litigated  on  the  former  trial  or  which  might  and  onglit 
to  have  been  litigated  is  closed  by  the  linal  adjudication  here." 
The  (piestion  raised  in  the  case  at  bar  is  not  directly  pas,<e:l 
upon  in  the  said  last  named  case,  in  23  A.  &  E.  K.  L.,  20 J 
(2d  ed..)  :  "Prohibition  cannot  be  usr  d  in  place  of  the  ordinary 
remedies  provided  by  law  for  review  and  correction  of  errors. 
Accordingly  it  will  not  lie  where  there  is  an  ailecjuate  reuuvly 
by  appeal,  writ  of  error  or  writ  of  certiorari.  Kven  the  errone- 
ous decision  of  a  jurisdictional  (piestion,  the  court  having  ju- 
risdiction of  the  general  class  of  cases  to  which  the  particular 
case  belongs  is  not  ground  for  issuing  a  writ  of  prohibition, 
since  there  is  an  adecpiate  remedy  ])y  a})peal.  Tlie  \vv\l  will 
not  lie  to  ret^train  an  inferior  court  from  exercising  jurisdic- 
tion in  a  particular  case  in  a  class  of  lascs  of  which  such  court 
had  jurisdiction.'"  And  cases  there  cited.  In  McConilni  v. 
Guthrie,  21  W.  Va.  131,  (syllabus  point  2)  :  ^"Tlie  rule  is  well 
established,  that  where  the  inferior  court  has  originally  juris- 
diction of  the  cause,  the  writ  of  prohibition  will  lie  only  where 
such  court,  during  the  proceedings  or  in  the  conduct  of  the 
trial,  clearly  exceeds  its  legitimate?  powers  in  some  collateral 
matter  arising  in  the  cause  over  which  it  has  no  authority; 
but  unless  it  has  so  excecHled  its  authority,  on  an  a])plication 
for  such  writ,  the  court  above  will  not  encpiin*  whether  it  has 
decided  right  or  not.''  IlutchinsonV  '^lYeatise,  sec.  131,  it  if 
said:  "Although  the  statute  reipiin^s  that  a  judgment  of  a  jus- 
tice shall  be  entered  as  we  have  seen  without  (h.^lav,  or  within 

a  « 

twent^'-four  hours  after  trial  (Sundays  excepted)  a  judgmcMit 
entered  after  the  time  or  the  day  thus  directed  by  the  statute 
is  not  absolutely  void.  It  is  irregular  but  will  be  etfcntual  as 
a  judgment  until  reversed  or  properly  set  aside.''  Citing  Mc 
Clain  V.  Davis,  37  W.  Va.  330,  and  other  authorities.  In  IfaJl 
V.  Tuttle,  6  Hill  38;  (40  Am.  Dec.  3<S2),  it  is  held:  "Though 
statute  require  judgment  to  be  forthwith  rendered  and  entered 
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upon  the  return  of  a  verdict,  a  judgment  renderetl  in  d'Ji 
time  will  not  be  reversed  because  not  entered  in  the  do.b.'t 
until  two  or  three  days  thereafter."  See  note  at  the  tnd  o: 
this  case,  40  Am.  Dec.  In  Conwell  v.  Kmjl'cndaU^  2i>  Kans>, 
syllabus  point  2,  it  is  held:  "Wliere  a  judgment  in  an  action 
tried  Ixifore  a  justice  of  the  peace  is  rendered  and  j)ublitiy 
announced  by  the  justice  by  the  fourth  day  after  the  ch-»^*  of 
the  trial,  both  days  inclusive,  section  115,  chapter  81  of  Comp. 
Laws  of  1879,  is  substantially  complied  with,  although  the 
clerical  work  of  entering  the  judgment  on  the  docket  is  not  o^ni- 
pleted  until  a  few  days  thereafter."  In  Siallcup  v.  Baker.  IS 
Ohio  State  544,  it  is  held  that  the  rendition  of  judgir.ent  !»y  a 
justice  on  a  verdict  of  the  jury  is  a  judicial  and  not  a  minis- 
terial act,  and  neglect  on  his  part  to  render  judgment  on  sJUih 
verdict  within  the  time  required  by  law  to  make  it  valid  is  not 
a  breach  of  his  official  bond  conditioned  that  he  '*ShaIl  w^r. 
and  truly  perform  every  ministerial  act  that  is  enjoined  iuhyr 
blni  by  law  and  by  virtue  of  said  office."  In  Stephens  v.  Santee. 
19  X.  Y.  35,  it  is  held  that  the  entry  of  judgment  is  in  no  re- 
spect the  exercise  of  judicial  power  l)ut  the  performam-e  of  a 
mere  ministerial  act.  "An  omission  therefore  to  make  such  an 
entry  will  not  render  the  entire  proceedings  a  nullity.  It  may 
be  made  by  the  justice  at  any  time,  and  will,  for  the  purpost 
of  sustaining  the  proceedings  be  regarded  as  made."  Chn>io- 
pher  v.  Vttiii  Licw,  57  Barb.  17.  This  was  a  case  where  a  justice 
rendered  a  verdict  in  favor  of  plaintiff;  by  mistake  in  his  docket 
entered  a  judgment  in  favor  of  defendant  and  a  transcTi]»t 
then^of  being  filed  and  docketed  in  the  county  clerk's  offict*  the 
plaintiff  was  compelled  to  pay  the  judgment;  the  justice  was 
held  liable  as  for  an  act  of  ministerial  neglect  and  carelessness 
by  which  the  plaintiff  had  been  directly  injured,  and  it  was  ti\^^ 
held  that  the  justice  had  the  right  to  correct  such  a  mistake 
in  his  docket  the  moment  he  discovered  it,  the  error  being 
merely  clerical.  In  liohiruiOfi  v.  Kious,  4  Ohio  State  593,  the 
court  holds  that  the  statute  which  provides  that  *"Fpon  a  ver- 
dict the  justice  must  immediately  render  judgment  aceonlimr- 
ly,  does  not  make  a  judgment  rendered  upon  a  sul>se«pient  <lav 
absolutely  void,  but  it  makes  it  irregular  and  for  such  irregu- 
larity when  not  waived  it  is  reversible." 

The  announcement  of  the  conclusion  arrived  at  by  the  ja«- 
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tice,  is  tlie  jii(l<xniCTit,  the  entry  of  it  upon  his  docket  is  simply 
the  evidence  of  the  jud<^nient.  The  petition  for  rule  in  case  at 
bar  alleges  the  rendition  of  the  judgment  on  the  2Gth  day  of 
March,  the  day  of  the  trial  of  tlie  case,  both  parties  litigant 
knew  precisely  what  the  judgment  was.  There  is  no  dispute 
about  thc^  jurisdiction  of  the  justice  both  of  the  person  of  de- 
fendant and  of  the  su!)ject  matter  in  controversy. 

The  judgment  of  the  circuit  court  is  right  and  must  be  af- 
firmed. 

Affirmed. 


CHARLESTON 


DUNBRACK   V.    NeALL. 


Submitted  September  9,  1901.     Decided  April    1,  1904. 
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I xsn RA svK  Policy — Beneficiary. 

By  verbal  agreement  N.  sold  to  D.  certain  real  estate  on 
March  28,  1896,  for  $2,500,  but  the  contract  was  not  completed  by 
the  payment  of  $625,  cash  payment  and  execution  and  delivery  of 
the  deed  from  N.  to  D.  and  deed  of  trust  by  D.  to  J.  S.  N.,  trus- 
lee,  to  secure  the  deferred  payments  aggregating  $1,875  until 
June  29,  1806,  the  deeds  bearing  the  first  named  date.  Oii  the 
4th  day  of  June,  1S96,  N.  took  an  insurance  policy  on  the  build- 
ings in  tier  ovvn  name  for  $2,000.  and  paid  the  premium  thereon; 
after  the  completion  cf  the  contract  N.  offeree  to  assign  to  D 
the  inb'-.rance  policy  upon  repayment  to  her  by  D.  of  the  pre 
mi  inn,  winch  I),  refused  to  do;  N.  then  assigned  the  same  with 
the  a.'5:(nt  ol  the  insuring  company  to  D.  and  the  said  company 
endorsed  on  the  policy,  "This  policy  is  hereby  transferred  and 
assigned  to  A.  C.  Dunbrack  with  loss,  if  any,  payable  to  J.  S. 
Ncall,  trustee  for  Mary  A.  I  ■call,  as  his  interest  may  appear," 
which  policy  was  held  by  J.  S.  N.,  trustee.  Held:  Said  insur- 
ance was  for  the  sole  benefit  of  N.,  and  D.  had  no  interest  in 
said  policy,     (p.  575.) 


I xs TRANCE  PoMCY — Crcdi'or. 

Where  a  creditor  secured  by  trust  deed  procures  insurance 
on  the  trust  property  for  his  own  benefit  and  the  premium  was 
p.iid  out  of  his  own  money,  the  trust  debtor  cannot  require  the 
credltoi  to  account  to  him  for  money  received  on  account  of 
such  insurance,     (p.  575.  ) 
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Apjwal  from  (Mrciiit  Court,  Tucker  County. 

Bill  l)v  H.  C.  Dunbrack    a<rHinst  ^fan'    A.  Noall  and  otlitTs 
1K(T..(   for  plaintiff,  and  dofcndant^^  appeal. 

\y.  B.  ]^rA\wi:LL,  for  appellants. 
W.  (i.  WoRLEY,  for  appellee. 

McWhorti-k.  JrodF.: 

Bv  deed  dated  the  ^asth  dav  of  ^March,  ISDfi,  :Marv  A.  Nea^l 
and  James  A.  Xeall,  her  hus])and,  of  Philadelphia,  IVnn-yl- 
vania,  hv  J.  S.  Xeall,  their  attorney  in  fact,  conveyed  to  A.  C. 
Dunbrack  certain  parcels  of  land  therein  described,  being  in 
the  town  of  Parsons  in  TuckxT  county,  in  consideration  of  ?*2,- 
500,  of  which  $()*25  was  ])aid  in  cash  and  three  notes  signed  by 
A.  V.  Dunl)rack  bearing  eyen  date  with  the  deed  for  9*525,  pay- 
able^ respectiyely  on  or  b^'fore  the  *^8th  days  of  Marcb,  I'^^'C 
ISDS,  and  ISOO,  an<l  bein;;  the  deferred  iiLstallments  of  pur- 
chase money  on  said  ])ro])erty.  On  the  same  day  said  Duiibrack 
executed  a  d(vd  of  trust  to  J.  S,  Xeall,  trustee,  on  the  samo 
I)roperty,  to  secure  tlie  payment  of  said  notes.  While  the  det-fl^ 
bear  date  on  the  '3.^th  dav  of  ^farch,  the  transaction  was  not 
really  consummated  and  the  deeds  delivered  until  the  20th  dav 
of  June,  18. K).  On  tlie  Ith  dav  of  June.  181)(),  Ix^fore  the  tnin>- 
a«'tion  had  been  completed  in  writinfi^,  ^Fary  A.  Xeall  insun^l 
the  huiidin^  on  the  property  so  conveyed  in  the  Scottish  T'n'on 

i*  111  « 

and  Xati(mal  Insurance  Company  for  $2,000. *  After  th'  oxt^ 
cution  of  said  deed  of  conveyance  and  trust  deed,  on  tin*  27th 
of  July.  1S!)(),  she  endorsed  on  said  policy  an  assignment  «»f  the 
same  to  A.  V.  Dunbrack  subject  to  the  consent  of  the  Insurano^ 
(V)mpjuiy,  and  on  the  Tth  of  Aii<just  following  the  Insunimv 
Co:n])any,  1  v  its  aLcent.  endorsed  its  consent  to  said  assiiniment 
and  at  the  same  time  entered  thereon  the  further  endor?enunt 
''This  policy  is  h(»r(^])y  transferred  and  assigned  to  A.  C.  Dun- 
brack with  loss,  if  any,  payable  to  J.  S.  Xeall,  trustee  for  Mary 
A.  Xeall,  as  his  interest  nuiy  appear."  On  the  ISth  day  of  May, 
189 T,  the  insured  l)uilding  was  burned.  The  trustee,  Xeall. 
gave  notice  to  s{»ll  the  ])roperty  conveyed  by  said  deed  of  trust, 
to  be  sobl  on  the  18(]i  day  of  August,  1897.  On  the  12th  day 
of   August,    181)7,    Dunbrack   presented   bis   bill   of  complaiDi 
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against  Mary  A.  Xeall,  J.  S.  N^eall,  trustee,  and  the  Scottish 
Union  and  National  Insurance  Company,  to  the  judge  of  the 
circuit  court  of  Tucker  county,  praying  an  injunction  to  re- 
strain the  trustee  from  selling  the  said  property  on  the  18th 
of  August  or  any  other  day  until  the  further  order  of  the  court, 
and  that  the  trustee  be  required  to  give  bond  as  required  by  law, 
and  that  he  be  required  to  produce  said  insurance  policy  with  a 
full  statement  of  all  steps  taken  by  him  to  collect  the  same, 
and  that  said  Insurance  Company  be  required,  on  its  part,  to 
answer  and  set  up  in  said  suit  why  said  insurance  policy  had  not 
been  paid  by  it  and  any  defense,  if  any  it  had,  against  such  pay- 
ment, and  that  said  company  be  required  to  pay  the  face  of  said 
polic}',  $2,000,  and  interest  thereon,  into  court,  to  be  paid  by 
it  to  the  said  Neall  direct  upon  her  said  trust  deed,  and  that 
plaintiff  after  being  permitted  to  retain  the  cost  of  the  suit 
might  be  permitted  to  pay  to  said  Mary  Ifeall  the  balance  due 
on  said  trust  deed,  if  there  be  any  balance,  then  due,  and  that 
she  then  be  required  to  release  said  trust  deed  and  relieve  the 
said  land  from  the  lien  thereon,  and  for  general  relief. 

Plaintiff  in  his  bill  alleges  the  assignment  by  Mrs.  Neall  to 
plaintiff  with  the  knowledge  and  assent  of  said  company  and 
his  own  assignment  thereof  to  trustee  Neall  as  security  for 
said  purchase  money ;  that  the  said  policy  was  delivered  by 
plaintiff  to  tlie  trustee  who  was  a  non-resident  of  the  State  of 
West  Virginia  and  a  resident  of  Colorado,  and  alleged  that  said 
insurance  i)olicy  was  necessarily  a  primary  security  for  said 
trust  debt,  and  by  every  construction  of  law  and  equity  and  tlie 
understanding  of  parties  in  ca-^e  of  destruction  of  property  by 
fire  the  same  was  to  \k)  immediately  collected  and  paid  upon 
said  debt  and  to  the  relief  of  the  land,  and  there  was  no  good 
reason  why  such  collection  and  a])plication  should  not  be  made 
by  the  trustee,  and  that  no  just  defense  could  be  made  l»y  the 
company  to  making  siicji  payment ;  that  by  reason  of  said  $2,000 
insurance,  plaintiff  ^*\Vas  stop])ed  from  taking  further  insur- 
ance on  said  building;"  that  said  trustee,  acting  throutrh  his 
local  attorney,  had  not  collected  said  policy  nor  taken  anv  steps 
to  do  so,  nor  produced  the  policy,  nor  allowed  plaintiff  in  his 
behalf  to  take  legal  ste])s  for  its  collection,  but  on  the  contrary 
had  advertised  said  land  for  sale  under  said  trust  deed,  and  that 
unless  this  Court  of  ecjuity  would  intervene  to  y)revent,  the 
property  would  be  sold  at  great  loss  and  detriment  to  plaintiff; 


568  DuxBRACK  V.  Xeall.  [55 

that  T>laintilT  wa>  adviscMl  that  under  the  eircumsiancvs  a  (--kiin 
of  (Niuity  would  iiiterevene  and  lend  its  assitftancu  to  sI"T»  ilie 
liiL'li-hando'l  outra^re,  by  staying  and  enjoinint;  the  trust***-  fr  'in 
inakiniT  sale  until  he  had  collected  said  insurance  an<l  s^f.'i.,-: 
the  pn)C(edb  to  said  deljt,  or  demonstrated  by  proper  Ie:ia'  pr  - 
ee<*(lings  that  the  same  was  uncollectable;  and  further,  he  hrl 
submitted  himself  to  the  jurisdiction  of  the  court  by  cxcvutiiiu' 
a  proper  bond  so  that  plaintiff  might  have  some  assurane*'  lb  a 
the  trust  debt  would  be  properly  paid  to  the  Ix'nefieiary,  and  any 
balance  to  i)laintiir,  and  the  court,  having,  and  takc-n,  juri-n^- 
tion  for  this  pur])ose,  sliould  take  such  jurisdiction  for  all  jiur- 
poses,  and  should  in  this  proceeding  require  said  trustee  lo  pro- 
duce and  file  liis  insurance  policy  and  re(juire  said  insurants 
coni])anv  to  at  once  make  any  and  all  defense  thev  miirht  ha\e 
to  the  payment  of  its  liability  thereunder,  and  if  it  should  app^.^ar 
that  no  just  defense  cxisti^d  recpiire  it  to  pay  the  amount  at  on^.-^ 
into  court  to  be  a]>]ilied  to  payment  of  said  trust  debt  and  Iav 
plaintiff  be  permitted  to  pay  the  balance  to  the  entire  disiliarLV 
of  said  debt  and  ri^Hef  of  said  land.  The  defendants,  Mary  A. 
X(\ill  and  J.  S.  Xeall,  trustee,  filed  their  joint  and  s^pamte 
answers  showin*'  that  the  deed  of  conveyance  and  trust  d^rL-l 
were  delivenMl  on  the  *^i)th  day  of  June,  189G,  the  acknowl- 
ediriuenl  of  the  trust  d(*fid  by  Dunbrack  bearincr  that  date,  and 
the  cash  payment  of  $G'25  being  made  on  that  day;  that  tho 
policy  of  insurance  was  taken  by  ^larv  A.  Neall  on  the  4ih  «.'av 
of  June,  while  she  was  uncertain  as  to  wheth(»r  the  sale  to  nun- 
brat  k  would  j>c  consummated;  that  she  paid  the  whole  of  tIi-- 
}M-('!ni!mi  tluTcon  and  that  when  plaintiff  comj»liel  witli  t' • 
t'Tuis  of  the  Kile  she  l-y  ]\ov  airent  olTered  to  as.-iLrn  said  jnsur- 
ante  [■M)'i(y  lo  ])lainti{r  if  he  would  ])ay  her  the  preinium  whiili 
she  had  ])aid  tlienon,  which  {)laintill'  refused  to  do;  she  tluii 
^"i  a!.<)iit  to  ''-et  ihc?  policy  so  transferred  that  in  case  of  ]o>>:  ^.f 
i]\r.  huihi'ii:,^  sh.e  would  be  aide  to  receive  some  of  tlie  l:en  ill 
from  her  said  insurance,  and  aecordinirlv  bv  the  consent  of  tla- 
company  had  th(^  endoiseuient  made  and  endorsed  on  s*iid  p)!'- 
cy,  in  which  coiuliiion  it  was  at  tlie  tin»e  of  the  lire  which  dt- 
stroved  tlu»  buildini^;  that  after  the  destruction  of  the  buibiinL' 
respondents  mndv.  ])ro()f  of  loss  and  demanded  payment  of  llit- 
Insurance  ('(nn]>any,  but  the  company  refused  to  pay  until  tho 
trustee  shouhl  exhanst  his  remedy  under  the  trust  dee*!  I?v  j^k 
of  the  land  establishing  the  amount  of  his  loss,  if  any,  as  provi'i- 
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ed  in  the  cndorscincnt  on  said  policy,  save  and  except,  the  sum  of 
$1,000,  which  the  said  trustee  received  and  accepted  in  full 
.settlement  of  his  claim  ao^ainst  the  said  Insurance  Company. 
The  trustee  then  advertised  the  land  to  be  sold  on  the  18th 
of  August,  181)7.  Respondents  denied  that  it  was  ever  agreed 
l)etween  them  and  plaintiff  that  the  policy  should  be  taken  and 
held  by  them  as  a  primary  or  any  other  kind  of  security:  that 
plaintiff  refused  to  pay  the  premium  and  he  had  no  legal  or 
equitalde  right  to  have  the  Ix^nefit  of  the  policy  or  of  any  part 
of  it,  and  denied  that  they  had  a  contract  or  understanding  with 
the  plaintiff  that  in  case  of  fire  they  should  collect  the  amount 
of  the  ])olicy  and  apply  it  on  the  purchase  money  or  that  there 
was  any  understanding  or  agreement  to  that  effect  or  any 
other  effect  which  would  relieve  plaintiff  from  the  payment  of 
the  purchase  money  due  him,  and  that  the  allegations  of  plain- 
tiffs hill  that  such  an  agreement  and  understanding  was  en- 
tered into  was  utterly  false  and  untrue,  and  denied  that  their 
insurance  being  in  force  prevented  plaintiff  from  taking  insur- 
ance in  his  own  name;  that  no  action  had  been  instituted  upon 
said  policy,  because  of  the  provision  of  said  policy  that  the 
same  should  be  paid  to  respondent  Xeall,  trustee,  "as  his  inter- 
est may  appear,"  which  condition  when  met  by  the  demand 
of  said  Insurance  Company  that  his  interest  could  only  be 
made  to  appear  after  having  exhausted  the  real  estate  embraced 
in  the  deed  of  trust  had  presented  such  a  question  that  respond- 
ent had  not  made  that  risk  by  entering  suit  upon  the  policy, 
and  denied  the  riglit  of  plaintilf  to  l)e  entertained  in  this  Court, 
and  denied  every  alleviation  in  the  bill  not  admitted  in  the 
answer,  and  ]>raying  that  the  injunction  be  dissolved. 

The  Scottish  Union  and  National  Insurance  Company  filed 
itj=?  answer  admitting  that  it  had  issued  the  policy  to  Mary  A. 
Neall ;  that  Mary  A.  Neall  offered  plaintiff  to  have  said  policy 
assigned  to  him  if  he  would  repay  her  the  premium  which  she 
had  paid  therefor  but  he  flatly  and  positively  refused  to  do  so 
and  she  did  not  assign  said  policy  to  him ;  that  she  then  set  about 
to  devise  some  plan  whereby  she  could  derive  some  benefit  and 
advantage  from  said  policy  which  by  the  terms  of  a  condition 
therein  became  void  when  she  sold  said  property,  accordingly 
she,  by  her  agent,  informed  respondent  through  its  agents  that 
she  had  sold  the  property,  taking  a  trust  deed  to  secure  the  un- 
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paid  purchase  money  and  asked  that  the  policy  be  so  transferred 
that  she  could  have  the  benefit  of  it  in  case  of  fire,  and  it  was 
arranged  bv  pro])or  a-^sicrninonts  that  the  lo^^s,  if  any,  should  ^v* 
payable  to  Xeall,  trustee,  for  Man'  A.  Xeall,  as  his  interest 
should  appear,  all  of  which  was  done  without  having  or  askii^ 
the  consent  of  the  plaintiff,  and  averred  that  plaintiff  haTin«! 
uttorlv  and  a])solntolv  ro fused  to  have  anvthin^  to  do  with  r^'u] 
policy  that  the  same  must  now  stand  on  the  same  footing  as  a 
policy  of  insurance  taken  by  a  mortgagee  for  his  own  and  sole 
benefit  and  the  plaintiff  could  have  no  benefit  of  said  insur- 
ance, either  against  respondent  or  as  a  credit  upon  the  purchase 
money  due  by  him  to  Mary  A.  Xeall,  and  that  the  adjustment 
and  payment  of  said  policy  was  wholly  a  matter  T)erween  the  re- 
spondent and  Xeall,  and  her  trustee,  and  denied  that  plaintiff 
had  any  interest  whatever,  in  said  policy  of  insurance  and  filei 
with  its  answer  a  copy  of  agreement  of  settlement  for  fKOt'^O 
l)etween  itself  and  J.  S.  Xoal,  trustee,  for  ^larv  A.  Xeall.  as  woli 
as  a  copy  of  the  policy.  On  the  15th  of  December,  1897,  the 
cause  came  on  to  be  heard  upon  the  bill  and  the  said  answer? 
and  general  replications  thereto  and  exhibits  filed  with  the  bill 
and  answers  and  depositions  and  upon  a  motion  to  dissolve  the 
injunction  and  the  court  was  of  opinion  that  the  causo  upon  the 
pleadings  and  proof  was  for  the  plaintiff  and  overruled  the  mo- 
tion to  dissolve  the  injunction,  and  was  further  of  the  opinion 
tliat  plaintiff  Dunbrack  was  entitled  to  have  the  full  amount  of 
the  insurance  policy  mentioned  in  the  proceedings  applied  to  and 
set  off  against  the  purchase  money  and  to  the  defendant  Man' 
A.  Xeall ;  that  the  assignment  of  said  policy  by  said  company  to 
?<(*all,  tnistcn,  aii'l  the  scttlr'inciit  inadt*  ])y  the  ct»inpanv  Avith  s;ii'! 
trustee  was  without  the  plaintiff's  authority  and  not  binding  up- 
on him;  that  by  reason  of  the  admission  and  ratification  of  such 
coini)n)nnse  1)V  llie  dcfcndnnt.  Mnrv  A.  X(>al],  she  wa<  l>ound  l>r 
such  compromise  so  far  as  plaintiff  was  concerned,  but  that  sh(? 
would  be  entitled  to  recover  from  the  plaintiff  the  balance  of  said 
purchase  money  after  deducting  the  amount  of  said  insurance 
policy  with  its  proper  interest,  less  any  sum  paid  for  such  policr 
by  said  ^lary  A.  Xeall  with  its  proper  interest  and  any  proper 
costs  incurred  by  her  in  collecting  the  debt,  said  costs  to  incluile 
any  advertisements  of  sale  under  the  deed  of  trust,  but  no  com- 
missions for  making  sale,  no  sale  having  been  made  and  in  ae- 
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count  stated  the  plaintifT  would  be  entitled  to  the  costs  of  this 
suit,  and  that  an  order  of  reference  should  be  had  in  the  cause 
to  state  an  account  according  to  the  opinion  of  ttie  court  set 
forth  in  the  order  and  referred  the  cause  to  one  of  the  commis- 
sioners to  report  accordingly. 

The  defendants  tendered  a  bill  of  review  on  the  28th  of  No- 
vember, 1898,  which  was  rejected.  The  commissioner  filed  his 
report  dated  the  7th  day  of  March,  1898,  to  which  report  Mary 
A.  Neall  and  J.  S.  Neall,  trustee,  filed  their  six  several  excep- 
tions. First,  "Because  no  report  whatever,  should  be  made  in 
this  cause  f'  because  the  insurance  policy  became  mortgagee's  in- 
surance after  the  sale  to  Dunbrack  and  the  assignment  of  the 
policy  and  payable  to  Neall,  trustee,  as  his  interest  should  appear, 
as  was  clearly  shown  by  the  evidence  taken  before  the  commis- 
sioner and  that  Dunbrack  was  not  entitled  to  have  the  benefit 
thereof,  but  that  the  insurance  company  was  entitled  to  be  sub- 
stituted to  the  lien  of  Mary  A.  Neall  to  the  extent  of  the  pay- 
ment made  by  it  to  her  on  said  policy ;  because  by  the  evidence 
of  Dunbrack  himself,  he  was  not  entitled  to  any  benefit  of  said 
policy  because  he  never  paid  for  the  same,  never  had  it  in  pos- 
session and  was  not  entitled  to  it  until  ho  had  repaid  the  pre- 
mium and  not  havinfr  roj^aid  the  premium  at  the  time  of  the  loss 
was  not  entitled  to*  have  the  possession  of,  or  receive  any  of  the 
benefit  thereof;  because  the  proposed  assignment  of  said  insur- 
ance policy  to  Dunbrack  was  entirely  conditional  and  contingent 
upon  his  repayment  of  the  premium  to  Mrs.  Neall,  which  he 
never  did,  and  because  the  commissioner  allowed  no  compensa- 
tion whatever,  to  the  trustee,  Xeall,  for  his  services. 

On  the  '28ili  dav  of  Xovcniber  the  cause  was  l)ron<rht  on  to  be 
heard  upon  the  papers,  orders,  decrees  and  report  of  the  commis- 
sioner and  the  exceptions  thereto,  the  depositions  of  witnesses 
and  exception  of  the  plaintiff  to  the  reading  of  the  deposition  of 
F.  C.  Carroll,  when  all  excej)tions  to  the  report  were  overruled 
and  the  exception  to  the  reading  and  excluding  of  the  deposition 
of  F.  C.  Carroll  was  sustained  and  the  commissioner's  report  in 
all  other  respects  confirmed,  and  it  appearing  from  the  report 
of  the  commissioner,  Conley,  that  there  was  a  balance  due  Mary 
A.  Neall  on  account  of  her  vendor's  lien  from  the  plaintiff  Dun- 
brack, the  sum  of  $31.30  after  giving  Dunbrack  credit  as  in  the 
report  set  forth,  which  report  shows  that  he  was  credited  with 
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the  whole  amount  of  the  policy,  $2,000,  it  was  adjudged,  ordered 
and  decreed  that  the  vendor's  lien  of  said  Mary  A.  Neall  against 
the  property  was  fully  satisfied,  and  perpetuated  the  injunction; 
but  which  decree  was  without  prejudice  to  the  rights  of  Mary  A. 
Neall  or  her  trustee  against  the  defendant  Insurance  Company, 
if  any  such  rights  she  might  have,  and  the  right  to  proceed 
against  the  same  by  any  proper  proceedings.  From  which  decree 
said  Mary  A.  Neall  appealed. 

Was  the  decree  of  December  15,  1897,  appealable?  This  de- 
cree failed  to  adjudicate  the  principal  issue  made  by  the  allega- 
tions of  the  bill,  viz:  the  liability  of  the  Insurance  Company 
on  tlie  ]K)]icy  for  $'2,()()0,  the  prayer  of  the  bill  being  that  the 
said  company  be  required  to  pay  the  amount  of  the  policy  with 
interest  thereon  into  court.,  and  that  the  same  be  paid  to  the  de- 
fendant Mary  Neall  upon  her  said  trust  debt.  In  Hill  v.  Ah, 
27  W.  Va.  215,  the  syllabus  is  as  follows: 

"1.  The  provision  of  the  statute  authorizing  appeals  to  thi^ 
Court  in  chancery  causes,  wherein  there  is  a  decree  ^adjudicating 
the  principles  of  the  cause,'  authorizes  such  appeal,  only  wherv 
the  decree  a])pcaltd  from  adjudicates  all  the  controversits  be- 
tween the  parties  raised  by  the  pleadings  or  otherwise  in  the 
cause."  "?.  Where  the  record  in  a  cause  shows  that  the  plead- 
ings ])rescnt  two  or  mare  controversies  between  the  plaintiff  and 
the  different  defendants,  only  one  of  which  was  passed  upon  by 
the  circuit  court,  and  the  others  left  undecided,  this  Court  will 
dismiss  the  a])pe:il  as  having  been  improvidcntly  award(vl/'  Thr 
cas(»  of  SJtiirj/  v.  }Ntsf/nrrr,  V.)  W.  Va.  I'M,  is  to  tb.c  s;ime  »'tT«»iT. 
See  also  TI inch  wan  v.  Morris,  29  W.  Va.  273,  and  in  case  of 
KfUNfir/td  /jodt/c  V.  Sfrunn,  '.\7  W.  Va.  1*0.  syllabus  ]M>iiit  tlir***. 
it  is  held,  "Interlocutory  decrees  cannot  be  appenfed  from  excipt 
in  cases  provided  for  in  section  1,  chapter  135,  of  tlie  Cotle,  antl 
an  order  referring  the  cause  to  a  commissioner  in  chanccn'  t<» 
nmke  an  account  is,  in  gene'*al  not  aTi  aj)pealalile  docnv.'*  Tlw 
d(H'ree  of  December  15,  1897,  being  an  interlocutory  decree  the 
reieetion  of  the  bill  of  review  tendered  bv  defendant  becomes  im- 
material.  The  exception  taken  by  plaintiff  to  the  deposition  of 
F.  C.  Carroll  as  heinir  irrelevant  and  impro])er  under  section  .*1-'. 
cliapter  130,  C'<^i]e,  was  i7U])ro]H>rly  sustained  by  the  c<uirl  an! 
should  have  been  overruled  and  the  deposition  road.  The  iieT«»^- 
sition  was  taken  before  the  commissioner  before  the  making  of 
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his  report  and  was  concerning  a  matter  not  adjudicated  in  said 
decree  of  December  15,  and  did  not  come  within  the  purview  of 
said  section  35.     Plaintiff *8  own  deposition  fails  to  support  the 
allegations  of  his  bill;  he  states  that  he  thinks  it  was  in  July, 
1897,  he  and  Mr.  Scott  were  talking  over  the  matter  and  Scott 
calculated  the  interest  and   principal  of  the  notes   due   Mrs. 
Neall  to  amount  to  $^,018,  and  some  cents;   that  he  went  over 
and  got  Mr.  Maxwell  to  count  it  up  and  he  made  it  $2,022.80; 
that  he  then  ofTored  IMaxwell  the  $2,000  policy  or  what  interest 
witness  had  in  it  and  counted  him  out  tlie  $22.80,  the  amount 
claimed  bv  ^Ir.  Maxwell  that  was  due  to  Mrs.  Xcall.     On  cross 
examination  he  stated  that  he  didn't  rcmcm])or  of  ever  seeing 
the  insuranrc  policy,  never  had  possession  of  it;  tliat  he  knew 
nothin;:^  of  ^Ivs.  Xeall  assiirninir  the  sair.o  to  him  onlv  what  Mr. 
Maxwell  and  Mr.  Keim   (tlie  airent  of  the  company)  told  him; 
that  !\rr.  Iveini  told  him  tliat  it  was  made  over  to  him  in  his 
favor  and  witness  told  ^Ir.  I^IaxwoU  what  Keim  said,  and  ^lax- 
wcll  said  he  didn't  think  it  was  any  use  unless  witness  held  the 
policy  and  ]):nd  for  it;  ihat  he  had  not  the  money  then  to  pay 
for  it  and  told  ^laxwell  he  wouUl  try  and  raise  tlie  money  and 
sent  for  it  but  failed  to  do  so;  he  states  also  that  he  executed 
the  deed  of  trust  and  made  the  cash  payment,  he  thinks  on  the 
same  day.     The  date  of  the  aeknowled^^inent  of  the  deed  of 
trust  is  the  29i\i  day  of  June,  189G.    Witness  F.  C.  Carroll  tes- 
tifies that  he  was  the  adjuster  of  the  Scottish  Union  &  National 
Insurance  Company  employed  to  adjust  the  los^;  that  Dunbrack 
told  witness  that  ^laxwell  had  ask(}d  hijn  to  pay  this  premium 
but  that  he  refused  to  do  it  as  he  did  not  feel  able  t-o  carry 
any  insurance ;  that  he  also  said  that  if  he  wanted  any  insurance 
he  would  take  it  out  himself,  or  something  to  that  effect;  that 
Maxwell  had  told  him  that  unless  he  paid  the  premium  he  was 
to  receive  no  benefits  from  the  insurance,  and  that  he  told  wit- 
ness in  the  same  conversation  that  he  had  nothing  to  do  with 
witness,  that  his  attornev  had  advised  him  that  he  could  make 
Neall  put  his  building  back  and  he  should  look  to  Mr.  Xeall 

w 

and  not  the  Insurance  Company;  that  he  did  not  intimate  to 
witness  during  all  the  conversation  that  he  had  any  contract 
with  Mrs.  Xeall  or  J.  S.  Xeall,  trustee,  bv  which  he  was  to  have 
any  benefit  from  the  said  insurance  policy.  Witness  states 
that  at  two  different  times,  after  the  loss  occurred  he  was  at 
Parsons  and  cm  both  occasions  visited  Mr.  Dunbrack  and  had 
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quite  a  long  conversation  with  him  and  that  during  the  whole 
of  either  conversation  he  made  no  claim  or  intimation  that  he 
had  any  claim  against  the  Scottish  Union  &  National  Insur- 
ance Company,  on  the  contrary  he  admitted  that  he  did  not 
know  that  the  policy  was  in  force  at  the  time  of  the  fire  and 
stated  to  others  after  the  fire  that  he  had  no  insurance,  repeat- 
edly saying  that  he  had  nothing  whatever  to  do  with  witnes 
or  the  company  that  he  represented. 

W.  B.  Maxwell  testified  that  he  acted  as  agent  for  Mrs.  Neall 
in  selling  the  property  to  Dunbrack;  that  on  or  about  the  28th 
of  March,  he  had  a  verbal  contract  with  Dunbrack  to  sell  him 
the  property  on  the  terms  set  out  in  the  deed,  but  that  he  failed 
to  make  the  cash  payment  until  about  the  29th  of  June;  that 
on  the  4th  of  June  he  secured  for  Mrs.  Neall  the  insurance 
policy  in  controversy;  that  some  days  afterwards  b}'  the  direc- 
tion of  either  Mr.  or  Mrs.  Neal  he  offered  Dunbrack  to  have  the 
said  insurance  policy  assigned  to  him  if  he  would  repay  Mrs. 
Neall  the  premium  paid  by  her;  he  flatly  refused  to  pay  tiiis 
premium  and  said  the  matter  did  not  affect  him;  that  he  then 
said  to  him  if  he  did  not  repay  her  the  premium  that  he  would 
have  the  policy  so  assigned  as  to  operate  for  Mrs.  Neall's  benefit 
in  case  of  loss  and  he  would  not  get  any  benefit  from  it  and 
accordingly  at  his  advice  the  policy  was  assigned  as  he  told  Dun- 
brack it  would  be;  that  Dunbrack  never  at  any  time  oflfered  or 
promised  to  pay  the  premium,  on  the  contrary  he  refused  to 
do  so. 

Mr.  Dunbrack  was  again  put  on  the  stand  and  contradicted 
what  Mr.  Maxwell  said  about  his  refusing  to  pay  for  the  policy 
and  says  he  went  to  Mr.  Keim  to  have  the  property  insured  and 
he  informed  him  that  Mrs.  Neall  had  the  property  insured  and 
wouldn't  give  two  policies  on  the  same  property.  ''When  I 
came  back  I  told  Mr.  Maxwell  about  it  and  he  told  me,  yes,  that 
was  right,  he  had,  but  said  if  I  would  raise  him  the  money  he 
would  have  it  turned  over  to  me.  I  told  him  then  I  hadn't  the 
money  to  spare  but  as  soon  as  I  could  I  would  do  so.  He  at  this 
time  promised  to  have  it  assigned  over  to  me  as  sootti  as  I  raised 
him  the  money .^^  At  the  time  the  insurance  policy  was  taken 
out  by  Mrs.  Neall  the  contract  between  her  and  plaintiff  had 
not  been  consummated  and  she  took  out  the  insurance  purdy 
on  her  own  account  in  her  own  name  and  after  the  contract 
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was  completed  and  tlic  deed  of  conveyance  delivered,  and  also 
the  deed  of  trust,  and  after  the  refusal  of  plaintiff  to  repay  to 
her  the  premium  on  the  insurance  and  take  an  assignment  of 
the  policy  she  took  steps  to  have  the  same  by  assignment  and 
by  the  action  of  the  company  to  place  her  in  position  to  receive 
the  benefit  of  tbe  policy  as  a  mortgagee  in  case  of  fire  as  she  had 
been  divested  of  the  legal  title  to  the  property  and  could  only 
hold  insurance  as  a  mortgagee.  In  swtion  441),  second  May  on 
Insurance,  it  is  said  :  **\Vliere  a  mortgagee  insures  his  own  inter- 
est without  any  agreement  between  him  and  the  mortgagor, 
the  latter  has  no  claim  to  have  any  portion  of  the  loss  recovered 
applied  to  the  discliarge  of  his  debt.''  Citing  Mclntire  v. 
Phnstcd,  ()8  ^le.  ,'K)o.  In  last  named  case,  at  page  3G5  in  the 
opinion,  it  is  said:  **It  is  well  s(»ttU'd  that  a  mortgagor  cannot 
/e.juire  a  mortgi^gee  to  account  to  him  for  money  rcH^^eived  for 
insurance  where  there  is  no  contract  between  them  to  that  elTeci 
and  the  insurance  was  procured  by  the  mortgagee  for  his  own 
.icneiit  and  the  premium,  was  paid  out  af  his  own  money." 
Citing  Cushing  v.  Thomns,  34  ^le.  VM\'AVhitc  v.  Brown,  2  Cush. 
412;  King  v.  In^mrance  Conij^'ini/,  7  Cush.  1.  Also  in  Insurance 
Compang  v.  Woodhcrry.  15  ^le.,  it  is  held:  "If  a  mortgagee  in- 
sures his  own  interest  without  anv  ai^reement  between  him 
and  the  mortgagor  therefor  and  a  loss  occurs  the  mortgagor  is 
not  entitled  to  any  part  of  the  siun  paid  upon  such  loss  to  be 
applied  to  the  discharge  or  reduction  of  his  mortgage  debt." 
See  also  Carpenter  v.  Insurance  Company,  16  Pet.  (U.  S.)  495. 
Plaintiff  having  utterly  failed  to  maintain  the  allegations  of 
his  bill  he  clearly  had  no  interest  in  the  policy  of  insurance. 

The  decrees  of  the  circuit  court  must  be  reversed  and  this 
Court  proceeding  to  make  such  decree  as  the  circuit  court  should 
have  rendered,  will  revci-se  the  decree,  dissolve  the  injunction 
and  dismiss  the  plaintiff's  bill. 

Reversed. 
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1.         SlLL.\!:V.S  APPfcOVfcD. 

Syllcbus  in  care  of  Cochran  v.  Cochran,  55  W.  Va-  ITS.  <4< 
S.  E.  d24).  approved  and  applied,     (p.  585.) 

Appoal   from  Circuit  Court,  Gilraer  County. 

Bill  by  YAza  A.  Ii«»izprs  afrainst  Amelia  B.  A[iller  an-l  nt'«rv 
I)tf;n-c  for  plaintiff,  ami  dcvfomlaiits  Cu<>r«.a*  M.  I J« ►•:.,'♦.•  r>  ar^l  V.'. 
W.  Brannon,  appeal. 

A'^.rnui. 

K.  F.   KiDD,  W.  B.   McGeaby.  and  W.   W.   Braxxox.  for 

app'  llant>. 

Lixx  &  BuAXxox  and  W.  II.  Barbett,  for  ajJiK^lK-e. 

McWiioRTER.  Judge: 

On  the  3()th  dav  of  Auirust,  18S1,  Currenee  B.  Conrad  l-y 
de<'d  of  that  date,  in  pursuance  of  a  contract  (^ntereil  into  wif'^ 
Elial  G.  VioiTitTii  on  the  Sth  day  of  October,  1874,  wliich  o^d- 
tract  was  assi/^ned  and  transferred  to  the  ])arties  of  ihe  <eu>Titl 
part  mentioned  in  said  deed,  conveytnl  to  John  D.  Estor  U'V- 
ers,  Francis  Luther  Bogers  and  George  ^I.  Rogers,  sons  of  Elial 
G.  Kogers  and  ^Mary  Ann  Bogers,  wife  of  Elial  G.  Rogers,  anil 
her  minor  chihlren  of  the  second  part,  in  consideration  <^f 
$332.10  with  its  interest,  conveyed  to  the  said  parties  of  tb 
second  part  a  tract  of  land  on  the  right-hand  Fork  of  Mike's 
Run,  a  branch  of  Sand  Fork  of  Little  Kanawha  Rivor,  in  Gil- 
mer county,  containing  one  hundred  and  sixt}'-two  acres,  <le- 
scribed  by  metes  and  bounds.  Ninety  acres  of  the  said  tract, 
also  described  by  metes  and  bounds,  separately  from  the  whole 
tract,  and  upon  which  ninety  acres  the  said  Elial  G.  Roger- 
and  his  family  then  resided;  the  said  ninety  acres  to  John  D. 
Estor  Rogers,  Francis  Luther  Rogers  and  George  ^Melvin  Ihyi- 
ers  "and  the  residue  of  the  above  described  tract  of  land  con- 
taining about  seventy-two  acres  is  hereby  granted  and  con 
veyed  to  the  said  Mary  Ann  Rogers  and  her  infant  or  minor 
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children."  Immediately  after  the  execntion  of  the  deed  from 
Conrad  the  said  John  D.  Estor,  Francis  Luther  and  George 
Melvin  Rogers  entered  into  possession  of  the  ninety  acres  so 
conveyed  to  them,  and  said  Elial  6.  Rogers  with  his  wife  and 
the  younger  children  removed  from  the  ninety  acres  and  took 
possession  of  the  seventy-two  acres  so  conveyed  to  Mary  Ann 
«nd  her  minor  children.  While  the  deed  from  Conrad  for  the 
one  hundred  and  sixty-two  acres  was  dated  August  30,  1881, 
it  was  not  acknowledged  and  delivered  until  the  15th  of  March, 
1882.  Immediately  after  the  last  mentioned  date  the  parties 
all  entered  into  possession  of  their  respective  tracts  as  stated. 
At  the  date  of  the  deed  of  August  30,  1881,  Francis  LrJher 
Rogers  and  (Jeorge  Melvin  Rogers  were  under  the  age  of  twenty- 
one  years,  but  the  former  had  passed  his  twenty-first  birthday 
on  the  19th  day  of  February,  1882,  about  a  month  before  the 
deed  was  executed  and  recorded.  Various  deeds  were  made 
for  interests  in  the  seventy-two  acres  by  those  entitled  to  and 
in  possession  of  it  until  finally  Elza  A.  Rodgers  had  the  title  of 
all  claiming  interest  in  said  seventy-two  acres  excepting  the 
interest  of  Amelia  Miller,  who  had  sold  her  interest  on  the  23d 
day  of  June,  1900,  to  the  said  Elza  Rogers  and  had  been  paid 
her  price  for  it,  but  her  husband  had  failed  to  join  in  the  con- 
veyance and  her  deed  was  therefore  void.  On  the  30th  day  of 
October,  1901,  the  said  Amelia  and  her  husband,  Miles  Miller, 
by  deed,  conveyed  to  W.  W.  Brannon  with  general  warranty, 
one  undivided  sixth  interest  in  said  residue  of  seventy-two  acres 
described  in  her  deed  as  the  *^one  undivided  sixth  interest  in  a 
certain  tract  of  sixty-three  and  81-100  acres,  being  the  interest 
of  the  said  Amelia  B.  Miller  in  the  residue  of  a  tract  of  one 
hundred  and  sixty  acres  conveyed  by  C.  B.  Conrad  to  Francis 
Luther  Rogers  and  others,"  and  referring  to  the  deed  of  record. 
On  the  3d  day  of  May,  1902,  Greorge  M.  Rogers  and  his  wife, 
Mattie  Rogers  granted  and  conveyed  to  said  W.  W.  Brannon 
"the  one  undivided  half  of  their  interest,  whatever  it  may  be, 
in  all  the  oil  and  gas  in,  on  or  under  said"  tract  of  land  de- 
scribed as  about  seventy  acres,  ^^eing  the  remainder  of  a  tract 
conveyed  by  C.  B.  Conrad  to  Francis  Luther  Rogers  and  others." 
At  the  May  rules,  1902,  Elza  A.  Rogers  filed  his  bill  in  the 
clerk^s  office  of  the  circuit  court  of  Gilmer  county  against 
Amelia  B.  Miller  and  Miles  Miller,  her  husband,  and  W.  W. 
Brannon,  and  after  the  filing  of  demurrers  and  answers  to  the 
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bill,  at  the  September  rules,  1902,  the  plaintiff  filed  his  amendwl 
bill  making  new  parties  and  new  allegations,  alleging  the  mak- 
ing of  the  deed  by  George  M.  Rogers  and  his  wife  to  eaid 
Brannon  for  an  interest  in  the  oil  and  gas  in  the  said  residue 
of  the  one  hundred  and  sixty  acres  described  in  said  dee^i  is 
about  seventy  acres;  alleging  that  said  Brannon  at  and  before 
the  conveyance  by  said  George  M.  Rogers  to  him  had  full  notice 
of  the  rights  of  the  plaintiff  under  said  conveyance  and  that 
the  said  Brannon  took  his  conveyance  chargeable  with  said 
notice  and  subject  to  all  of  plaintiff's  rights  at  law  and  in 
equity;  alleging  that  said  seventy-two  acres  was  susceptible  of 
being  partitioned  in  kind  and  that  he  had  a  right  to  have  the 
same  partitioned,  and  praying  that  the  court  pass  upon  the 
validitv  of  said  Brannon's  deed  from  Amelia  B.  Miller  and  if 
held  invalid  to  cancel  the  same,  and  if  not  to  direct  partisan 
of  the  said  land  in  kind,  giving  this  plaintiff  seven-eighihs 
thereof  and   to  the  said   Brannon  one-eighth,   cancelling  the 
deed  from  Greorge  M.  Rogers  and  his  wife  to  said  Brannon  as 
a  cloud  upon  plaintiff's  title  and  decreeing  to  plaintiff  against 
the  said  Miles  Miller  a  recovery  of  $55.00  with  its  proper  in- 
terest thereon — ^being  the  amount  paid  Miles  Miller  and  Amelia, 
his  wife,  by  plaintiff  for  her  interest  in  said  land,  and  for 
further  relief. 

The  defendants,  Amelia  Miller  and  W.  W.  Brannon,  and 
George  M.  Rogers,  filed  their  demurrers  and  answers  den\'ng 
the  material  allegations  of  the  bill  and  amended  bill.  Depo- 
sitions were  taken  on  behalf  of  the  plaintiff  and  of  the  defend- 
ants, Brannon  and  George  M.  Rogers,  and  filed  in  the  cause, 
which  came  on  to  be  heard  on  the  5th  day  of  June,  1903, 
upon  the  bill  and  amended  bill,  answers  and  the  repIicatioiBS 
to  the  answers  and  the  depositions  when  it  was  adjudged  that 
the  plaintiff  had  established  title  to  seven-eighths  of  the  undi- 
vided one-half  of  the  seventy-two  acres  of  land  and  was  enti- 
tled to  partition  thereof  between  himself  and  the  defendants, 
Amelia  B.  Miller  and  W.  W.  Brannon,  the  owner  of  the  undi- 
vided one-eighth  of  the  said  land,  and  that  the  said  deed  from 
George  M.  Rogers  and  his  wife  to  W.  W.  Brannon,  bearing 
date  the  3d  day  of  May,  1902,  purporting  to  convey  one  undi- 
vided one-half  interest  claimed  by  George  M.  Rogers  in  said 
land  constituted  a  cloud  upon  plaintiff's  title  whidh  the  plain- 
tiff was  entitled  to  have  removed,  and  cancelled  said  deed  and 
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appointed  commissioners  to  make  partition  of  the  land  if  they 
should  find  it  susceptible  of  partition  without  prejudice  to  the 
rights  of  the  parties  and  assign  to  plaintiff  seven-eighths  thereof 
according  to  quantity,  quality  and  value  and  assigning  to  the 
defendants,  Brannon  and  Amelia  B.  Miller,  jointly  the  remain- 
ing one-eighth,  the  said  Brannon  in  his  answer  claiming  only 
one-half  interest  of  said  Amelia  B.  Miller,  and  if  they  should  find 
it  impracticable  to  partition  the  same  between  the  parties  ac- 
cording to  their  respective  rights  with  the  reservation  of  the 
gas  and  oil  in  and  under  said  land  and  find  partition  cannot 
be  made  as  indicated  and  cannot  be  made  with  owelty  that  they 
so  report,  that  a  sale  be  miade  under  decree,  etc.  From  which 
decree  defendant's  George  M.  Rogers  and  W.  W.  Brannon 
appealed. 

The  claim  of  appellants,  George  Melvin  Sogers  and  W.  W. 
Brannon,  is  based  upon  the  fact  that  at  the  time  of  the  deed 
of  August,  1881,  by  Conrad,  the  defendant  George  M.  Rogers 
was  a  minor  under  the  age  of  21  years  and  the  conveyance  of 
the  seventy-two  acres  in  said  deed  being  to  said  Mary  Ann 
Rogers  and  her  infant  or  minor  children,  he  being  an  infant  at 
the  time,  insists  that  he  was  one  of  the  grantees.  This  is,  tech- 
nically true,  but  at  the  time,  he  was  quite  a  young  man  and  it 
was  evidently  intended,  as  appears  from  the  face  of  the  deed 
itself  and  the  overwhelming  preponderance  of  the  oral  testi- 
mony that  the  purpose  was  to  convey  the  ninety  acres  to  George 
M.  Rogers  and  his  two  brothers  as  and  for  their  full  portion 
of  said  one  hundred  and  sixty-two  acres  of  land,  and  that  the 
residue,  seventy-two  acres,  was  intended  to  be  conveyed  to 
Maiy  Ann  Rogers,  the  mother,  and  the  younger  children.  While 
George  would  hold  an  interest  in  the  seventy-two  acres  under 
the  deed  but  for  the  facts  and  circumstances  of  the  case,  as  they 
appear  in  the  record,  yet  it  is  made  clear  from  the  testimony 
that  the  intention  of  the  father  in  having  the  deed  made  as  it 
was,  was  to  give  to  his  three  sons  the  ninety  acres  and  the 
mother  and  her  younger  children  the  residue.  Immediately 
on  the  execution  of  the  deed  from  Conrad  the  parents  and  the 
younger  children  left  the  ninety  acres  upon  which  they  had 
been  living  and  making  their  home,  and  took  possession  and 
made  their  home  upon  the  seventy-two  acres,  the  sons  holding 
exclusive  possession  of  the  ninety  acres  and  the  mother  and 
younger  children  that  of  the  seventy-two  acres.    Elial  G.  Rogers, 
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the  father,  testified  that  he  purchased  and  paid  for  the  whole 
tract  and  had  a  contract  in  writing  with  Conrad  for  the  same 
dated  October  8,  1874;  that  he  had  searched  for  the  same  and 
was  unable  to  find  it  among  his  papers;  that  he  asked  Conrtd 
to  write  the  deed  so  as  to  convey  to  his  three  sons  named  the 
ninety  acres  and  to  his  wife  Mary  Ann  Eogers  and  her  other 
children  the  residue  of  the  one  hundred  and  sixty-two  acrej 
after  deducting  the  ninety  acres  and  that  Conrad  agreed  to  do 
so;  that  he  had  assigned  said  contract  to  his  wife  and  chil- 
dren; that  he  went  to  Conrad  who  was  then  clerk  of  the  circuit 
court  of  Gilmer  county  who  told  him  he  had  written  the  deed 
as  he  had  requested  and  as  he  understood  it  and  thought  it 
would  carry  out  witness's  intentions;  he  acknowledged  the  deed 
and  witness  had  it  recorded;  that  his  son  Francis  Luther  wa? 
twenty-one  years  of  age  on  the  19th  of  February,  1882,  and 
was  dead  when  witness's  deposition  was  t^ken;  tliat  the  deed 
was  acknowledged  and  recorded  on  the   15th  day  of   March, 
1882 ;  that  the  three  sons  took  possession  of  the  ninety  acres  im- 
mediately after  the  deed  was  delivered  and  they  and  those  claim- 
ing under  them  had  had  possession  of  said  ninety  acres  ever 
since;  that  "on  behalf  of  Mary  Ann  Rogers,  my  wife  and  our 
children,  other  than  John  D.  Estor  Rogers,  Francis   Luther 
Rogers  and  George  Melvin  Rogers,  namely,  Rebecca,  who  af- 
terwards married  James  Moore,  Elza  A.  Rogers  (the  plaintiff) 
Amelia  B.,  who  afterwards  married  Miles  Miller,  Theodosia, 
who  afterwards  married  Clarence  Kidd,  Josephine  who  after- 
wards marriel  McClenen  Henline  and  is  noi»  deceased,  Elia- 
beth  who  afterward  married  Andrew  Posey,  Permetras  X.    I 
took  possession  of  said  residue  and  my  wife  and  myself  and  the 
said  children  and  those  claiming  under  them  have  had  actual 
possession  ever  since;''  that  "it  was  held  adversely,  continii* 
ously,  openly  and  notoriously  against  Francis  Luther  Rogers, 
George  M.  Rogers  and  all  others — those  of  our  children  I  have 
named  as  claiming  it  and  my  wife  Mary  Ann  Rogers;''  that 
he  did  not  intend  Conrad  to  convey  any  interest  in  the  residue 
of  the  one  himdred  and  sixty-two  acres  after  deductiiig  the 
ninety  acres  to  either  of  the  three  sons  named  and  never  un- 
derstood that  the  deed  conveyed  them  any  interest  in  said  resi- 
due, but  that  his  wife  and  the  other  children  were  to  have  the  lea- 
idue,  free  from  any  claim  of  John  D.  Estor,  Francis  Luther  and 
George  Melvin  Rogers,  and  that  he  so  understood  the  deed  and 
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that  it  was  so  understood  by  all  the  children;  that  he  never 
heard  of  George  Melvin  setting  up  any  claim  to  it  "until  some- 
time last  winter  or  fall ;"  and  that  Francis  Luther  and  Qeorge 
Melvin  knew  from  the  first  that  witnesses  wife  and  his  other 
children  who  had  possession  of  the  residue  claimed  the  same  as 
their  own  against  the  world;  that  witness  was  present  when 
plaintiff  Elza  A.  Eogers  and  Greorge  Melvin  Rogers  were  in  the 
house  of  the  latter  and  talking  to  each  other  about  the  pro- 
posed purchase  by  the  said  Elza  of  the  said  residue  from 
those  witness  had  named  as  the  claimants  thereof  under  the 
possession  he  had  spoken  of,  and  George  Melvin  made 
no  objection  to  Elza's  proposed  purchase,  and  made  no  claim 
to  any  interest  in  the  residue;  that  "George  Melvin  Eogers  told 
me  he  never  would  have  claimed  an  interest  in  the  residue  if 
Elza  had  not  made  him  mad." 

Mary  Ann  Eogers  testified  that  before  her  husband  came 
back  from  Glenville  and  told  her  the  deed  was  made  they  lived 
on  the  ninety  acres,  and  right  away  after  that  they  moved  ofE 
the  ninety  acres  and  on  to  the  residue  of  seventy-two  acres  and 
continued  in  possession  of  it  without  any  disturbance  or  any 
claim  to  it  on  the  part  of  either  of  the  three  boys  named,  until 
her  son  Elza  purchased  the  same,  and  that  the  three  sons  took 
pascssion  of  and  held  the  ninety  acres. 

John  D.  Estor  Eogers  testified  that  when  his  father  went  to 
Glenville  to  get  the  deed  from  Conrad  on  his  return  he  told 
witness  and  his  brothers  George  Melvin  and  Francis  Luther 
that  the  deed  had  been  made  and  put  on  record ;  that  by  it  they 
three  were  to  have  the  ninety  acres  and  that  their  mother  and  ^he 
other  children  were  to  have  what  was  left  of  the  one  hundred 
and  sixtj^-two  acres  after  taking  out  the  ninety  acres ;  that  they 
took  possession  of  the  ninety  acres  immediately  and  they  and 
those  claiming  under  them  had  been  in  possession  thereof  ever 
since,  while  on  the  other  hand  their  father  and  mother,  for  their 
mother  and  the  other  children  named  in  the  said  deed  took  pos- 
session of  the  said  residue  claiming  it  and  holding  it  as  their 
own  under  said  deed  against  all  others  and  held  the  same  in 
open,  notorious  and  exclusive  possession  from  that  time  on  until 
his  brotlier  Elza  purchased  the  same,  and  after  that  their  father 
and  mother  continued  in  possession  under  Elza  "until  last 
spring;'^  that  he  never  heard  either  George  Melvin  or  Francis 
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Luther  make  any  claim  to  any  part  of  said  residue  until  after 
Elza  had  obtained  deed  therefor;  that  when  his  father  returned 
from  Glenville  **he  told  me  and  my  brother  Francis  Luther 
Rogers  and  (reorge  Melvin  Rogers  that  the  ninety  acres  was  to 
be  our  full  portion  of  the  said  one  hundred  and  sixty-two  acres 
and  we  all  accepted  it  as  such. 

Mary  A.  Rogers,  widow  of  Francis  Luther  Rogers,  deceased, 
says  her  husband  told  her  both  before  and  after  they  were  mar- 
ried that  the  parcel  of  ninety  acres  had  been  set  apart  for  him 
and  his  brothers  John  D.  and  George  Melvin  as  their  portion 
of  the  one  hundred  and  sixty-two  acres  and  he  never  claimed 
in  any  conversation  when  talking  about  the  land  either  before 
or  after  marriage  any  interest  in  any  part  of  the  land  except  the 
ninety  acres. 

Rebecca  Moore,  daughter  of  Elial  G.  and  Mary  Ann  Rogers, 
testified  as  follows :  "I  am  thirty-seven  years  of  age.  I  was  pres- 
ent and  remember  the  time  when  my  father  returned  from 
Glenville  and  told  my  brothers,  John  D.  Rogers,  George  Melvin 
Rogers  and  Francis  Luther  Rogers,  that  he  had  had  the  one 
hundred  and  sixty-two  acres  of  land  in  this  cause  mentioned 
divided  between  the  children  and  our  mother.  That  he  had 
given  John  D.,  Francis  Luther  and  George  Melvin  Rogers 
ninety  acres,  the  portion  of  the  one  hundred  and  sixty-two 
acres,  and  the  residue  he  had  given  to  my  mother  and  the  rest 
of  us  children  as  named  in  this  cause.  Immediately  after  he 
told  us  that,  my  three  brothers,  John  D.,  Francis  Luther  and 
Geofge  Melvin  took  possession  of  the  ninety  acres  and  my  father 
and  mother  and  the  rest  of  us  children  moved  upon  and  took 
possession  of  the  remaining  seventy-two  acres.  My  father  and 
mother  lived  and  resided  upon  the  seventy-two  acres  of  land 
claiming  it  for  my  mother  and  us  children  until  the  same  was 
purchased  by  my  brother  Elz%  and  in  fact,  reoided  there  under 
Elza  until  last  spring.  My  brothers  John  D.,  Francis  Lu&er 
and  George  Melvin,  from  the  time  they  were  informed  by  my 
father  about  the  matter  in  which  he  had  divided  his  land  were 
perfectly  satisfied  with  their  portion  and  never  made  any  claim 
of  right  to  an  interest  in  the  seventy-two  acres  until  after  the 
same  was  purchased  by  my  brother  Elza  and  during  all  that  time 
they  and  each  of  them  knew  that  the  seventy-two  acres  was  in 
the  possession  of  and  claimed  by  my  mother  and  the  rest  of  ns 
children  as  above  named  by  me  and  in  fact  I  never  knew  or 


W.  Va.]  Eogers  v.  Milleb.  583 

heard  of  any  of  them  makiiig  any  claim  to  the  same  uniil  last 
winter  when  George  Melvin  made  claim  to  an  interest  in  the 
same/' 

Lillie  I.  Sogers,  wife  of  plaintiflp,  testified  that  after  her  hus- 
band had  obtained  the  deed  from  the  other  heirs  for  the  seventy- 
two  acres  George  Melvin  Sogers  "was  at  onr  house  on  the  sev- 
enty-two acres''  and  spoke  about  receiving  a  letter  which  she 
had  written  him  for  her  husband  enclosing  $35.00  with  the  re- 
quest that  he  pay  it  to  Amelia  Bodgers  when  she  would  sign  a 
writing  which  was  sent  with  her  letter,  by  which  she  would  agree 
to  sell  her  right,  title  and  interest  and  when  talking  about  the 
land  he  made  no  claim  to  any  interest  in  the  seventy-two  acres; 
that  the  last  time  she  heard  him  talk  about  the  seventy-two  acres 
was  at  her  house  on  the  land  on  the  23d  of  February,  1902,  or 
on  the  first  Sunday  after  the  16th  of  that  month,  and  he  did 
not  then  claim  any  interest  in  the  land. 

McClenen  Henline  testified  that  several  years  ago  he  was  in 
the  house  of  the  late  Francis  Luther  Sogers  who  told  him  that 
his  father  had  divided  the  home  farm  and  gave  to  him  and  his 
brothers  John  D.,  and  George  M.  Sogers  ninety  acres  as  their 
portion  of  the  land  and  had  given  the  residue  of  the  land  to  his 
mother  and  other  children  named  in  this  suit,  other  than  the 
first  named  three,  George  Melvin,  John  D.,  and  himself. 

P.  N.  Sogers,  one  of  the  defendants,  testified  that  at  one  time 
he  talked  of  buying  the  heirs'  interest  in  the  seventy-two  acres 
and  George  Melvin  Sogers  told  him  that  if  any  of  them  would 
buy  out  the  heirs  except  Francis  Luther,  John  D.  and  himself, 
and  go  there  and  take  care  of  the  old  people  they  would  get  the 
seventy-two  acres,  and  that  George  never  claimed  an  interest 
in  the  seventy-two  acres  "until  last  winter"  (deposition  taken 
September  17,  1902;)  that  it  was  always  understood  by  all  that 
John  D.,  Francis  Luther,  and  George  Melvin  had  received  their 
full  portion  of  the  one  hundred  and  sixty-two  acres  in  the 
ninety  acres  which  they  took  possession  of  immediately  after  the 
execution  of  the  Conrad  deed,  and  that  his  father  and  mother 
and  brothers  and  sisters  and  those  claiming  under  them,  named 
in  the  Conrad  deed  other  than  John  D.,  Francis  Luther  and 
George  Melvin  had  had  quiet,  peaceable,  unbroken  and  notori- 
ous possession  of  the  seventy-two  acres  ever  since  he  could  re- 
member and  the  ninety  acres  had  been  in  like  possession  of 
^he  said  three  brothers  and  those  claiming  under  them,  and  he 
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never  knew  John  D.  or  Francis  Luther  to  claim  any  right  in 
the  seventy-two  acres;  never  knew  George  Melvin  to  claim 
any  such  right  until  the  recent  development  of  oil  in  that 
particular  neighborhood,  and  that  **he  told  me  he  had  tried 
to  buy  Elza  out  and  that  Elza  would  not  sell  to  him,  and 
he  further  told  me  that  he  didn't  like  to  stand  by  and  see  the 
oil  flowing  there  in  large  quantities  and  him  get  none  of  it,  and 
if  there  had  not  have  been  oil  discovered  there  he  would  nerer 
have  made  any  claim  to  a  right  in  the  seventy-two  acres." 

George  Rogers  testifies  to  the  three  taking  possession  of  the 
ninety  acres  and  the  mother  and  other  children  occupying  and 
holding  as  their  own  the  seventy-two  acres  which  they  "held 
and  claimed  adversely  to  the  said  J.  D.  Sogers,  Francis  Lntfaer 
Rogers  and  George  Melvin  Rogers  with  knowledge  on  the  part 
of  the  latter  three  of  such  possession  and  claim  and  that  he  was 
told  by  the  said  J.  D.,  Francis  Luther  and  (Jeorge  Melvin, 
both  before  and  after  the  Conrad  deed,  that  the  said  ninety  acres 
was  to  be  their  portion  of  the  land  and  that  the  residue  was 
to  be  the  portion  of  the  others  witness  had  designated.  Other 
witnesses  testified  to  like  facts. 

George  Melvin  claims,  in  his  testimony,  that  he  and  John 
D.  Estor  and  Francis  Luther  had  paid  for  the  land;  that  they 
paid  all  the  purchase  money,  but  a  little  that  had  been  paid 
before,  and  makes  a  lame  attempt  to  bolster  up  a  claim  to  an 
interest  in  the  seventy-two  acres,  but  he  relies  chiefly  on  .the 
fact  that  he  was  not  yet  twenty-one  years  of  age  when  the  Con- 
rad deed  was  made  and  therefore  takes  under  the  deed  as  one  of 
the  minor  children.  He  says  he  never  made  any  claim  of  the 
interest  before  because  he  did  not  want  to  bother  his  parents 
while  they  were  both  living,  and  he  speaks  of  other  witnesses 
whom  he  had  served  with  subpoenas,  but  were  unable  to  attend 
the  taking  of  the  depositions  because  of  bad  weather,  bad  roads 
and  sickness.  There  is  some  little  evidence  tending  to  prove  that 
George  claimed  an  interest  in  the  land  at  times  before  Elza 
purchased  from  the  other  heirs  but  the  overwhelming  prepondcr- 
ence  of  testimony  is  that  he  claimed  no  interest  in  it  and  further 
that  he  never  had  an  interest  in  it,  and  that  he  always  understood 
that  he  and  his  two  brothers  had  the  ninety  acres  for  their  share 
'  of  the  one  hundred  and  sixty-two  acres,  and  had  no  claim  what- 
ever, upon  the  seventy-two  acres.    And  the  possession,  adverse 
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to  George  Melvin  Rogers,  of  the  mother  and  the  other  minor 
children  from  1882,  to  the  date  of  the  deed  from  the  heirs  to 
plaintiff,  November  1,  1900,  is  well  established. 

This  ease  is  almost  identical  with  the  case  of  D,  J,  Cochran 
V.  George  B,  Cochran,  decided  at  the  present  term.  That  was  a 
case  in  which  the  father  died  in  1865  seized  of  a  tract  of  two 
hundred  and  fifteen  acres  and  the  mother  died  in  1882  seized 
of  a  tract  of  seventy-two  acres;  the  defendant,  (Jeorge  B.  Coch- 
ran, had  lived  on  the  seventy-two  acres  with  his  mother  and 
cared  for  her  and  she  had  verbally  given  him  the  seventy-two 
acres;  George  had  remained  in  possession  of  it  claiming  it  as  his 
own,  taking  all  the  rents  and  profits,  paying  the  taxes,  keeping 
up  the  improvements  with  knowledge  to  the  other  heirs  that  he 
was  claiming  it  adversely.  D.  J.  Cochran,  his  brother,  brought 
Buit  for  partition  of  the  two  hundred  and  fifteen  acres  among 
the  heirs  of  his  father  and  of  the  seventy-two  acres  among  the 
heirs  of  his  mother,  all  being  the  same  parties.  (Jeorge  filed  his 
answer  and  cross  bill  setting  up  his  claim  to  the  seveniy-two 
acres  and  proved  his  adverse  possession.  The  circuit  court  de- 
creed the  partition  of  the  seventy-two  acres,  as  well  as  the  two 
hundred  and  fifteen.  George  B.  brought  the  cause  here 
upon  appeal  and  the  following  is  the  syllabus  in  that 
case:  "When  one  tenant  in  common  occupies  the  common 
property  openly,  notoriously  and  exclusively  as  the  sole  own^r, 
keeping  up  the  improvements,  paying  the  taxes  thereon  and 
receiving  to  himself  the  rents  and  profits,  and  exercising  over 
the  property  such  acts  of  ownership  as  evidence  aa  intention 
to  ignore  the  rights  of  his  co-tenants,  such  acts  amount  to  a 
disseizin  and  his  ^ws^espion  will  be  regarded  as  adverse  to  his  co- 
tenants  from  the  time  they  are  shown  to  have  knowledge  of  such 
acts  and  claims.'' 

The  discussion  of,  and  the  authorities  cited  in,  the  said  case 
of  Cochran  v.  Cochran,  are  equally  applicable  in  the  case  at  bar 
and  it  is  deemed  unnecessary  to  do  more  here  than  to  refer  to 
that  case  as  controlling  this. 

The  decree  of  the  circuit  court  must  be  aflSrmed. 

Afflrmed. 
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CHARLESTON. 

Feely  v.  Bryan. 
Submitted  January  26, 1904.    Decided  April  1,  1904. 

1.  Mortgage. 

Any  writing  charging  a  debt  on  property,  though  not  a  fonnal 
mortgage,  ie  an  equitable  mortgage  or  lien.    (p.  587.) 

2.  Mortgage  Affeb  Loan — Preference, 

Under  section  2,  chapter  74,  Code  1899,  if  one  lend  money  to  a 
solvent  person,  with  the  agreement  that  a  mortgage  is  to  be 
made  on  certain  property  to  secure  loan,  and  later,  when  in- 
solvent, the  borrower  makes  the  mortgage  it  is  not  a  good  pref- 
erence as  to  other  debts  existing  at  the  date  of  the  mortgage. 
(p.  688.) 

3.  Tbansfebi — Insolvent  Debtor. 

A  transfer  or  charge  by  an  insolvent  debtor,  free  from  actual 
fraudulent  intent  as  to  creditors,  preferring  a  particular  debt 
is  not,  as  to  debts  contracted  after  its  recordation,  a  pr^ei^ 
ence  contrary  to  section  2,  chapter  74,  Code  1899.     (p.  589.) 

4.  Insolvent  Debtor. 

In  a  suit  to  impeach  a  preference  made  contrary  to  section  2. 
chapter  74,  Code  1899,  any  creditor  filing  his  demand  for  al- 
lowance before  a  commissioner  under  a  reference  to  ascertain 
the  insolvent's  debts,  thereby  unites  in  the  attack  upon  the  un- 
lawful preference,  and  is  entitled  to  share  in  the  insolvent's 
estate,     (p.  589.) 

5.  Insolvent  Debtor. 

Several  creditors,  with  separate  demands,  attack  a  mortgage 
as  a  preference  condemned  by  section  2,  chapter  74,  Code  189S. 
and  a  decree  adjudges  the  property  to  be  for  the  benefit  of  all 
the  insolvent's  creditors,  and  decrees  out  of  it  particular  sums 
to  the  several  creditors.  These  sums  cannot  be  added  to  give 
jurisdiction  to  the  Supreme  Court  for  an  appeal  by  the  creditor 
preferred  by  such  mortgage,     (p.  690.) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  W.  A.  Feely  against  S.  J.  Bryan  and  others.    Decree 
for  defendants  and  plaintiff  appeals. 

Dismissed. 
J.  P.  Scott,  for  appellant. 

Cunningham  &  Stallings,  for  appellees. 
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Brannon,  Judge  : 

Bryan  and  Gillespie  had  a  dnig  store  in  Tucker  county,  and 
Bryan  purchased  Gillespie's  interest,  and  to  pay  for  it  Bryan, 
on  22d  June,  1900,  borrowed  $1,100  of  Feely  upon  the  agree- 
ment that  Bryan  was  to  execute  a  deed  of  trust  or  mortgage  on 
the  drug  store  to  secure  Feely.  No  mortgage  was  at  the  time 
given;  but  on  27th  October,  1900,  Bryan  made  a  sealed  instru- 
ment reciting  that  he  was  indebted  to  Feely  in  the  sum  of  $1,- 
100,  and  saying,  ^'and  for  the  security  of  said  sum  I  do  hereby 
mortgage  and  assign"  to  the  said  W.  A.  Feely  a  soda  fountain, 
some  bottles,  and  the  stock  of  drugs.  This  obligation  was  ante- 
elated  to  22d  June.  It  was  acknowledged  and  recorded  27th 
October.  On  February  19,  1901,  the  dfug  store  stock  was  levied 
upon  under  three  executions  in  favor  of  Cunningham  &  StoUings, 
The  S.  Wilson  Cigar  Company  and  0.  M.  Haines  for  several 
debts ;  whereupon  Feely  obtained  an  injunction  restraining  sale 
Tinder  the  executions.  The  court  appointed  a  receiver  and  he 
sold  the  stock  at  $700,  and  the  fund  is  in  court  to  abide  its  order. 
In  this  suit  Cunningham  &  Stollings,  the  Cigar  Company  and 
Haines  filed  answers  averring  that  when  Bryan  made  the  mort- 
gage to  Feely,  Bryan  was  insolvent,  and  therefore  it  operated 
for  the  benefit  of  all  his  creditors  under  section  2,  chapter  74, 
Code.  Upon  the  evidence  the  court  held  that  Bryan  was  in- 
solvent at  the  time  of  making  the  mortgage,  and  sent  the  case 
to  a  commissioner  to  ascertain  all  debts  of  Bryan,  and  fix  their 
shares  in  the  fund.  He  reported  a  large  number  of  debts, 
among  them  debts  contracted  by  Bryan  after  the  loan  and 
after  the  mortgage.  Ho  also  reported  Bryan  was  insolvent.  Feely 
excepted  to  the  finding  of  Bryants  insolvency,  and  because  debts 
of  Haines  &  Co.,  Coffraan  and  James  Clark  Distilling  Com- 
pany were  reported  to  share  in  the  fund,  those  debts  arising 
after  the  recordation  of  the  mortgage.  The  court  decreed  that 
all  the  debts  share  pro  rata  in  the  fund,  and  Feely  appeals. 

Counsel  contends  that  the  obligation  executed  by  Bryan  to 
Feely  is  nondescript,  contains  no  words  of  grant  like  a  deed  of 
trust,  and  cannot  operate  as  a  lien  or  mortgage.  Under  the 
principle  often  stated  that  every  express  agreement  in  writing 
showing  intent  to  make  some  particular  property,  real  or  per- 
sonal, security  for  a  debt,  or  assigning  or  promising  to  assign  it 
as  such  security,  is  an  equitable  lien  or  mortgage,  this  instru- 
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ment  so  operates.  Fid.  Ins.  Co.  v.  Railroad,  33  W.  Va.  761 ;  2 
Am.  &  Eng.  Dec.  in  Eq.  436,  441.  I  think  the  evidence  clearly 
shows  that  the  findings  of  the  commissioner  and  judge  of  the 
fact  that  Bryan  was  insolvent  on  the  date  when  the  equitable 
mortgage  was  executed  is  correct.  But  he  was  not  at  the  date 
of  the  loan,  at  which  time  he  agreed  to  give  a  mortgage.  What 
is  the  effect  of  this  agreement  afterwards  executed  by  the  mort- 
gage? Does  it  make  the  mortgage  stand  as  if  made  at  the 
date  of  the  loan?  If  it  does,  then  it  is  a  lawful  preference 
even  under  section  2,  chapter  74,  Code  1899,  as  a  mortgage 
given  at  the  time  of  a  loan  is  not  a  preference  condemned  by  it 

I  admit  the  rule  suggested  by  counsel  that  for  some  purposes 
equity  regards  that  as  done  which  is  agreed  to  be  done,  and  on 
thiR  principle  the  law  is  that  an  agreement  to  give  a  mortgage 
for  a  valid  debt  is  treated  in  equity  as  a  mortgage.  1  Jones  on 
Mort.  section  163.  But  we  are  dealing  with  a  statute,  and  we 
must  go  by  it.  It  says  that  if  a  loan  be  made  or  other  debt  be 
"contracted  at  the  time  such  transfer  or  charge  was  made,"  it 
18  not  a  preference  contrary  to  the  statute,  but  a  valid  charge. 
The  requirement  in  letter  is  that  the  loan  and  mortgage  must 
be  at  the  same  time.  A  loan  was  made  under  agreement  to  secure 
it  by  mortgage,  and  was  afterward  executed.  The  act  declared 
that  mortgages  made  in  contemplation  of  insolvency,  with  the 
design  to  prefer  one  creditor  over  another,  should  oix?rate  ft»r 
the  benefit  of  all,  and  provided  that  the  act  should  not  affect 
a  mortgage  to  "secure  a  debt  or  liability  created  simultaneously 
with  such  mortgage.'^  It  was  held  that  the  mortgage  had  no 
preference  because  not  made  simultaneously  with  the  creation 
of  the  debt.    Darnell  v.  LewiSy  94  Ky.  455.    See  Bank  v.  Hunt, 

II  Wall.  391.  The  court  said  the  language  means  that  the 
execution  of  the  mortgage  and  the  creation  of  the  debt  must  be 
simultaneous.  The  promise  to  execute  a  mortgage  in  future 
to  secure  a  debt  that  day  made  is  not  a  simultaneous  act.  Be- 
sides, to  substitute  the  promise  for  the  act  of  executing  the  mort- 
gage would  allow  a  debtor,  in  contemplation  of  insolvency, 
to  make  the  preference  that  it  was  the  object  of  the  statute 
to  prevent.  See  Ahem  v.  White,  39  Md.  409.  I  confess  that 
my  first  impression  was  that  as  the  loan  bettered  the  estate  of 
Bryan,  and  as  a  mortgage  would  have  been  good  if  executed 
when  the  loan  was  made,  and  as  before  any  creditor  had  fixed 
lien  by  execution  on  Bryan's  property  the  mortgage  was  ex- 
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ecuted,  it  ought  to  be  good.  But  first,  there  is  the  letter  of  the 
act  requiring  the  loan  and  mortgage  to  be  contemporaneous, 
and,  second,  any  other  construction  would  open  wide  the  door 
to  defeat  the  good  designed  by  the  statute  by  allowing  oral 
evidence  of  a  promise  to  make  a  mortgage.  It  gives  fraud  and 
perjury  a  chance  to  do  their  work.  We  must  give  the  act  a  con- 
struction which  will  best  protect  the  business  world,  and  it  is 
apparent  that  safety  to  business  will  be  promoted  by  the  con- 
struction we  give.  Therefore,  we  hold  that  said  mortgage  has 
no  preference  over  other  debts. 

But  we  hold  the  decree  erroneous  in  allowing  debts  not  ex- 
isting at  the  date  of  Feely^s  mortgage,  because  the  statute  says 
that  the  insolvent's  property  shall  go  pro  rata  to  "all  the  debts 
of  such  insolvent  existing  at  the  time,  such  transfer  or  charge  is 
made."  What  possible  equity  can  a  subsequent  creditor  have 
to  complain  of  the  mortgage  unless  kept  off  the  record?  All 
the  debts,  so  far  as  the  report  shows,  are  dated  after  the  mort- 
gage; but  perhaps,  and  likely,  some  of  the  judgments  were  on 
debts  ante-dating  the  mortgage.  The  answer  alleging  they  ante- 
dated the  mortgage  was  denied. 

It  is  said  that  there  is  error  in  the  decree  in  that  it  decreed 
shares  in  the  fund  to  people  who  did  not  attack  the  mortgjige. 

Only  three  creditors  filed  an  answer  attacking  the  mortgage, 
but  a  number  of  others  were  reported  as  creditors  of  Bryan  by 
the  commissioner.  They  did  not  otherwise  appear.  But  it  has 
been  held#that  when  a  case  is  before  a  commissioner  to  ascer- 
tain debts  a  creditor  may  there  informally  present  his  claim, 
though  not  a  formal  party,  and  thereby  he  becomes  an  informal 
party,  he  thereby  asks  relief,  and  he  can  appeal.  Hogg's  Bq. 
Prin.  614.  Wihcm  v.  Carrico,  50  W.  Va.  336 ;  Dunfee  v.  ChUds, 
45  Id.  155 ;  Woodward  v.  PolsUy,  14  Id.  211 ;  Belinger  v.  Sher- 
man,  23  Id.  656. 

Observe  that  the  statute  allows  him  to  come  in  at  any  time  be- 
fore final  decree.  By  so  coming  in,  without  petition,  he  sub- 
jects himself  to  the  jurisdiction  of  the  court  and  will  by  decree 
be  made  to  share  the  burden  of  costs,  whether  he  agrees  to  do  so 
or  not.    So  coming  in  is  a  sufficient  attack  on  the  preference. 

The  answer  attacking  the  mortgage  was  filed  more  than  four 
months  after  the  recordation  of  the  mortgage,  and  was  thus 
too  late;  but  there  was  no  exception  to  that  matter  of  it  attack- 
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ing  the  mortgage.  The  answer  makes  no  parties  and  is  not 
formal  as  an  answer  calling  for  affirmative  relief,  yet  is  sub- 
stantially sufficient  as  such,  and  had  there  been  a  plea  of  limi- 
tation to  that  matter  of  it,  or  an  exception,  it  woidd  hare  been 
error  to  decree  on  that  matter. 

Having  come  to  the  conclusion  that  there  is  reversible  error,  I 
run  against  the  question  of  jurisdiction,  as  we  must  have  juris- 
diction to  justify  a  reversal.    No  one  of  the  creditors,  except 
Feely,  gets  a  sum  out  of  the  fund  amounting  to  $100.     Added 
they  amount  to  more  than  that  sum.    Can  they  be  added  to- 
gether for  jurisdiction?    The  debts  are  distinct,  have  no  unity; 
but  combined  they  take  from  Feely  more  than  tiie  sum  of  $100. 
^'Several  and  sepaiate  interests  of  different  appellees  cannot  be 
united  so  as  to  make  up  the  jurisdictional  amount  where  such 
parties  could  not  have  united  their  interests,  if  a  recovery  had 
been  had  against  them.     Neither  co-defendants  nor  co-plain- 
tiffs can  unite  their  separate  and  distinct  interests  for  the  pur- 
pose of  giving  appellate  jurisdiction.^*     "Separate  judgments 
cannot  be  added  to  give  jurisdiction ;  though  the  legal  question 
may  be  the  same,  the  judgments  are  distinct.*'  2  Cyc.  566,  567; 
Henderson  v.  WadstiHirtli,  115  TJ.  S.,  p.  276.     Henderson  t. 
Wadsworth,  115  U.  S.  276  applies  the  rule  to  both  sides.    *1n 
suits  to  enforce  separate  liens  it  is  the  several  amounts  of  eadi 
claim,  not  the  aggregate  sum  of  all  in  one  suit,  which  determine 
the  jurisdictional  amount    The  appellate  court  cannot  acquire 
jurisdiction  by  uniting  on  an  appeal  two  judgments  -wholly 
separate  and  distinct.     1  Ency.  PI.  &  Pr.  725.    Upon  these 
principles  it  was  held  that  if  several  claiming  under  a  trust  deed 
suing  the  trustee  for  a  settlement,  obtain  a  decree  directing  him 
to  pay  each  a  separate  sum,  where  the  decree  failed  to  charge 
him  with  an  item  over  $100,  there  was  no  jurisdiction  for  appeal 
though  the  sums  would  aggregate  over  $100.     Fleshman  t. 
Fleshnum,  34  W.  Ya  342.    Several  judgment  creditors  brooght 
a  suit  to  seU  land  to  pay  them  which  was  dismissed,  and  tfaey 
were  refused  right  to  add  their  judgments.    Umharger  v.  Waits, 
25  Grat  167.    If  the  land  owner  had  appealed,  in  case  the  jud|r- 
mentd  had  been  decereed  against  his  land,  the  same  result  woold 
have  followed.    Wherein  is  this  case  otherwise?    True,  several 
hundred  dollars  is  taken  from  Feely,  but  each  creditor  has  tak- 
en his  own  separate  sum  from  him;  it  is  a  contest  between  him 
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and  that  creditor  as  to  that  sum.  The  suggefltion  contra  is  that 
it  is  a  fund  which  is  the  bone  of  contention.  So  would  it  be  as 
to  the  land  against  which  several  judgments  are  decreed.  In 
Bank  v.  Stout,  113  IT.  S.  0)84,  a  bank  claimed  a  fund  over  the 
jurisdictional  amount,  and  several  creditors  sued  to  subject  the 
fund,  and  several  debts  were  decreed  to  be  paid  out  of  it,  On  an 
appeal  by  the  bank  it  was  held  that  it  could  not  combine  the 
several  amounts  decreed  against  the  fund  in  order  to  give  ap- 
pellate jurisdiction.  There  as  here  the  bank  denied  liability 
for  the  fund,  claimed  it  as  its  own,  and  the  debts  decreed  out 
of  it  damaged  it  more  than  the  jurisdictional  sum,  if  added. 
The  court  said:  "This  suit  was  not  for  the  whole  fund,  but 
only  for  the  complainant's  pro  rata  share.  After  the  suit  was 
begun  the  intervening  creditors  were  allowed  to  come  in  each 
for  his  separate  share  of  the  assets.  On  their  intervention  the 
case  .-tood  precisely  as  it  would  if  each  creditor  had  brought  a 
separate  suit  for  his  separate  share  of  the  fund.  The  decree  in 
favor  of  the  several  creditors  has  precisely  the  same  effect,  for 
the  purposes  of  an  appeal,  that  it  would  have  had,  if  rendered 
in  such  separate  siuts.'^  In  Scaver  v.  Bigelow,  6.  Wall.  208, 
several  creditors  with  separate  debts  sought  to  set  aside  a  deed 
as  fraudulent,  and  their  bill  was  dismissed,  and  the  court  said 
they  had  separate  demands  which  could  not  be  added.  In 
Schwed  V.  Smith,  106,  U.  S.  188,  creditors  sued  to  set  aside  a 
judgment  and  subject  a  fund  realized  by  execution  under 
it,  and  the  fund  was  by  decree  taken  from  the  party  claiming 
under  the  judgment.  On  appeal  he  was  not  allowed  to  aggre- 
gate the  several  sums  decreed  against  the  fund  for  jurisdiction. 
That  is  this  case.  In  Oibson  v.  Shuefelt,  122,  634  U.  S.  will 
be  found  a  clear  discussion  of  this  subject,  reviewing  and  dis- 
criminating Supreme  Court  cases.  A  debtor  assigned  prop- 
erty to  secure  a  preferred  debt  of  more  than  $5,000^  and  then 
for  creditors  generally,  and  two  of  his  creditors  sued  in  sep- 
arate suits  to  set  aside  the  preference,  and  a  decree  gave  one  of 
the  creditors  over  $5,000,  and  to  the  other  a  less  sum.  On  ap- 
peal by  the  preferred  creditor  it  was  held  that  there  was  no 
jurisdiction  for  him  as  to  the  party  decreed  less  than  $5,000^ 
but  as  to  the  other  there  was.  So  in  Richard  v.  Lambert,  12 
How.  347,  a  libel  was  filed  by  several  cargo  owners  against 
a  vesBel,  and  various  sums  decreed  against  it,  some  more,  some 
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less  than  $2,000,  but  aggregating  $10,000.  The  appeal  by  the 
ship  owner  was  dismissed  as  to  those  appellees  decreed  less 
than  the  amount  for  jurisdiction,  because  no  single  libeUant 
was  decreed  the  jurisdictional  amount.  So  in  Oliver  v.  Alex- 
ander, 6  Pet.  143,  where  a  number  of  seamen  filed  a  Ubd 
against  a  vessel  and  each  was  decreed  a  less  sum  than  required 
for  jurisdiction;  the  case  was  dismissed  and  an  addition  of 
the  sums  refused.  It  was  said  that  although  the  libels  were  in 
form  joint,  yet  the  decrees  were  several.  So,  under  our  statute 
involved  in  this  case  any  number  of  creditors  may  unite  in  a 
suit  to  attack  a  preference,  still  that  does  not  unify  debts  that 
are  separate.  The  joint  suit  is  only  remedy,  only  procedure  to 
avoid  multiplicity  of  suits  and  accumulation  of  costs.  In  Farm- 
ers Loan  &  Trust  Go.  v.  Waterman,  106  U.  S.  265,  a  mortgage 
was  foreclosed  on  a  railroad,  and  the  purchasers  took  it  subject 
to  debts  of  intervening  creditors,  and  appealed  from  a  decree 
ordering  them  to  pay  various  sums  amounting  in  all  over  the 
amount  for  jurisdiction,  and  the  appeal  was  dismissed  as  to 
those  who  had  not  sums  decreed  up  to  that  amount.  So  in 
Hassall  v.  Wilcox,  115  U.  S.  598,  a  like  decision  was  made 
where  a  trustee  in  a  railroad  mortgage  appealed  from  a  decree 
in  favor  of  several  creditors.  The  appeal  was  dismissed  as  to 
those  recovering  less  than  the  jurisdictional  sum,  and  retained 
as  to  those  recovering  more.  In  Ghamberling  v.  Browning,  177 
U.  S.  605,  creditors  of  Scott  claiming  under  assignment  from 
him  sought  to  prevent  attaching  creditors  from  enforcing  their 
attachments,  and  failing,  appealed;  but  it  was  held  that  as  the 
relief  sought  against  the  attaching  creditors  was  "the  defeat 
of  distinct  and  separate  claims  of  each  attaching  creditor,  so 
far  as  it  affected  the  real  estate  of  Scott,  and  as  no  defendant 
was  asserting  a  claim  which  aggregated  the  amount  required 
to  confer  jurisdiction  upon  this  court,  the  case  is  dismissed  for 
want  of  jurisdiction.'^  These  cases  show  that  each  dd)t  is 
separate,  not  added.  For  these  reasons  we  hold  that  there  is 
no  jurisdiction  to  reverse  the  decree,  though  there  is  error  in 
it.  I  might  have  avoided  discussion  of  other  matters  tiian  juris- 
diction, had  this  question  occurred  to  me  before  writing  upon 
them;  but  as  it  is  written,  though  it  may  be  thought  to  be,  for 
want  of  jurisdiction,  not  binding  authority,  yet  the  oth^  pdniB 


W.  Va.]  Feelt  v.  Brtan.  595 

decided  reflect  the  opinion  of  all  the  members  of  the  courts  and 
therefore  will  be  published. 

Appeal  dismissed  for  want  of  jurisdiction. 

ON  BEHEABING. 

s 

Upon  rehearing  the  question  of  jurisdiction  for  this  appeal 
has  been  carefully  reconsidered;  but  we  are  unable  to  change 
the  decision  that  there  is  no  jurisdiction  for  the  appeal. 

Feel/s  attorney  seems  to  admit  that  if  the  litigation  is  not 
one  between  Feely  and  Bryan,  there  is  no  jurisdiction,  and  he 
therefore  seeks  to  sustain  the  position  that  the  contest  is  only 
between  them,  not  one  between  the  creditors  of  Bryan;  and  as- 
Buming  this  premise  he  would  apply  the  ordinary  rule  between 
plaintiff  and  defendant  in  money  demand,  in  other  words  be- 
tween Feely,  creditor,  and  Bryan,  debtor,  and  say  that  it  ia 
the  amount  claimed  by  a  plaintiff  creditor  against  a  defendant 
debtor  which  gives  jurisdiction,  not  what  the  plaintiff  recovers. 
But  this  premise  is  not  correct.  This  is  not  a  suit  between 
Feely  and  Bryan.  Bryan  makes  no  contention  against  Feely; 
there  is  no  issue  between  them.  The  contest  is  purely  one  be- 
tween conflicting  creditors  of  Bryan.  They  fight  for  the  bone. 
Some  of  those  creditors  levied  executions  on  the  chattels  on 
which  Feely  claimed  a  mortgage,  and  he  filed  an  injunction 
against  those  executions  based  on  his  mortgage,  and  those  cred- 
itors answer  and  seek  to  defeat  the  mortgage,  or  at  least  defeat 
its  preference  of  Feely's  debt  and  get  their  proportions.  This 
shows  it  to  be  a  litigation  between  creditors.   - 

I  think  the  authorities  cited  in  the  first  opinion  ample  to 
deny  jurisdiction;  but  I  will  add  some  further  ones.  A  boat 
of  the  B.  &  0.  E.  R.  Co.  collided  with  a  barge,  and  the  owners 
of  the  barge  and  its  cargo  sued  the  boat,  and  one  sum  was  de- 
creed the  owner  of  the  barge,  another  to  the  owner  of  the  cargo. 
The  court  held  that  the  owner  of  the  boat  could  not  add  the 
two  recoveries  for  jurisdiction.  Ex  parte  B,  &  0.  Co.,  106  XJ.  S. 
6.  The  distinction  between  cases  where  there  may  and  may  not 
be  aggregation  of  sums  for  jurisdiction  is  drawn  in  that  case. 
Suppose  any  one  of  the  creditors  in  this  case  had  been  denied 
his  debt.  He  could  not  appeal.  Neither  could  his  adversary. 
The  right  ought  to  be  mutual.  2  Cyc.  566 ;  Tupper  v.  Wise, 
110  U.  S.  398;  Hawley  v.  Fairlanks,  108  Id.  544. 
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In  2  Cyc.  569,  we  find  that  ^Hl^ere  several  claim  under  tiie 
«ame  title,  the  validity  of  which  title  is  necessarily  involved, 
i:he  appellate  court  will  have  jurisdiction,  notwithstanding  the 
individual  claim  of  no  one  of  the  plaintiffs  exceed  the  juria- 
-dictional  amount,  if  the  whole  amount  involved  is  sufficient* 
That  does  not  apply  in  this  case.    That  is  where  the  plaindfb 
imder  a  common  or  collective  right  sue,  as  in  the  case  of  dis- 
tributees suing  for  their  portion  of  the  personal  estate  of  a 
•decedent.      Shield  v.  Thomas,  17  Howard  3.     Where  there  is 
.a  common  demand  by  several  by  one  and  the  same  title,  and 
the  sum  recovered  goes  according  to  their  several  rights  in  dis- 
tribution, and  the  adverse  party  is  not  interested  in  the  distri- 
bution, that  is  the  case.    But  does  that  apply  to  a  case  where 
•different   persons    are    claiming    different    debts    on    different 
grounds,  each  of  them  being  adverse  to  the  party  on  a  several 
.ground?    '^Where  several  plaintiffs  claim  imder  the  same  title, 
and  the  determination  of  the  cause  involves  the  validity  of  that 
title,  and  the  whole  amount  exceeds  $5,000.00,  this  court  has 
jurisdiction,  as  to  all  such  plaintiffs,  though  the  claim  of  none 
exceeds  $5,000.00;  but  where  the  matters  in  dispute  are  sep- 
arate and  distinct,  and  are  joined  in  one  suit  for  convenience 
or  economy,  the  rule  is  the  reverse  as  to  claims  not  exceeding 
$5,000.00.''    N.  0.  Pacific  v.  Paa-Jcer,  143  U.  S.  42.    In  the  case 
of  preferences  our  statute,  for  convenience  and  economy  to  end 
all  claims  in  one  suit,  allows  different  creditors  to  use  one  suit 
for  relief,  however  diverse  their  claims  may  be;  but  that  is 
matter  of  remedy,  and  does  not  show  that  they  claim  imder  one 
and  the  same  title.    In  this  case  the  debts  were  separate,  not 
born  of  and  supported  by  a  common  title.  The  creditors  claimed 
against  and  over  Feely's  mortgage.     That  mortgage  did  not 
originate  or  sustain  their  rights.     And  does  not  Fleshman  v. 
Flesma/n,  34  W.  Ya.  342,  stand  comtrary  to  the  above  citation 
from  2  Cyc? 

In  this  case  each  creditor's  debt  aggrieved  Feely  only  to  its 
amount,  and  that  too  separately;  each  creditor  took  from  the 
fund  only  his  amount.  Feely  does  lose  more  than  a  hundred 
dollars.  So  does  the  judgment  debtor  lose  his  land  when  divecs 
judgments,  each  under  one  hundred  dollars,  are  decreed  against 
it.  So  the  party  charged  to  be  a  fraudulent  vendee.  He  could 
not  aggregate  the  debts  decreed  against  him.  If  he  has  an  ap- 
peal it  is  not  on  account  of  amount,  but  because  the  case  in- 
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Tolves  title  to  land.  If  there  be  a  suit  to  annul  a  fraudulent 
<x)nveyance  and  divers  debts  are  decreed,  and  one  creditor  ap- 
peals and  succeeds  in  reversal,  it  does  not  effect  the  decree  a:* 
to  other  creditors  not  appealing,  because  they  are  separate  debt«. 
In  this  case  the  sums  decreed  to  the  creditors  were  not  decreed 
collectively,  or  because  of  a  common  right.  Some  cases  may  be 
found  to  the  contrary.  We  do  not  see  that  Hix  v.  Roanoke, 
94  Va.  741,  is.  That\was  an  appeal  by  a  trustee  representing 
Jt  fund.  The  whole  was  in  him,  though  afterwards  to  be  distrib- 
uted. Freeman  v.  Dawson,  110  U.  S.  264.  The  case  of  Winches-^ 
ier  V.  Col  felt,  27  Grat.  690,  adds  the  amounts  decreed  against  the 
debtor  for  jurisdiction;  but  in  the  later  case  of  Williams  v. 
Clark,  93  Va.  690,  the  opinion,  whilst  following  that  case, 
condemns  it  as  unsound  and  approves  Schwed  v.  Smith,  106  IT. 
S.  188,  cited  in  the  first  opinion. 

Dismissed. 

Dent,  Judge,  (dissenting) : 

The  question  in  controversy  here  and  in  the  circuit  court, 
between  Feelv  and  the  defendants  was  as  to  whether  Feelv's  debt 
of  $1,100.00  was  entitled  to  priority  over  the  other  debts  against 
the  estate  of  S.  J.  Bryan.  As  to  the  amount  and  validity  of  the 
several  debts,  there  was  no  question  and  there  was  no  controversy 
in  regard  thereto.  The  defendants,  however,  attacked  the 
plaintiff's  deed  of  trust  as  a  fraudulent  preference  under  sec- 
"tiotti  2,  chapter  74  of  the  Code.  The  circuit  court  so  held  and 
the  plaintiff  appeals. 

Said  section  2  provides  that  such  fradulent  preference 
''shall  be  taken  to  be  for  the  benefit  of  all  creditors  of  such 
debter,*^  thus  making  it  a  common  source  of  title  to  all  of  them. 

In  the  1st  En.  Plead  &  Pract.  721,  the  law  is  properly  stated 
to  be  "where  several  parties  sue  jointly  for  the  recovery  of 
money  or  property  claiming  under  one  common  right,  and  the 
adverse  party  is  wholly  unaffected  by  the  manner  in  which  it 
may  be  apportioned  in  case  of  recovery,  it  is  the  aggregate  sum 
of  their  several  claims  which  determines  the  amount  in  con- 
troversy.^' 

In  the  present  case  Feely  is  wholly  unaffected  by  the  man- 
ner in  which  the  fund  is  proporitioned  among  the  creditors  in 
case  he  Is  defeated.    He  claims  the  whole  thereof  by  virtue  of  hi» 
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trust  deed  and  they  claim  his  trust  deed  is  a  fraudulent  prefer- 
ence as  to  them,  and  they  under  the  statute  are  entitled  to  the 
common  henefit  thereof.  The  statute  permits  and  compels  them 
to  sue  jointly  not  as  a  matter  of  convenience,  hut  because  it 
confers  upon  them  a  common  benefit  and  a  joint  interest.  A 
creditor  may  not  sue  separately  to  get  the  benefit  of  a  fraudulent 
preference,  as  he  may  sue  to  set  aside  a  fraudulent  comveyance, 
bnt  his  suit  is  for  the  common  or  joint  benefit  of  all  creditors. 
The  validity  of  the  preference  is  the  joint  matter  of  controversy, 
and  in  so  far  as  the  person  preferred  is  concerned,  is  the  amount 
of  his  lien,  and  so  far  as  the  other  or  attacking  creditors  are 
concerned,  is  the  joint  amount  of  their  debts  if  they  are  less 
than  sufficient  to  cover  such  preference,  and  if  more  than  suf- 
ficient, then  the  preference  determines  the  amount  in  contro- 
versy.   The  true  rule  is  laid  down  in  2  C}^.  569. 

"Where  several  claim  under  the  same  title,  the  validity  of 
which  title  is  necessarily  involved  in  the  determination  of  the 
cause,  the  Appellate  Court  will  have  jurisdiction  notwithstand- 
ing the  individual  claim  of  no  one  of  the  plaintiffs  exceeds  the 
jurisdictional  amount,  if  the  whole  amoimt  involved  is  suf- 
ficient. And  if  the  appellees  right  to  sue  and  stand  in  judgment 
against  appellants  on  a  contract,  by  the  terms  of  which  con- 
tract more  than  the  jurisdictional  amount  is  involved,  is  de- 
nied by  appellants,  this  coinstitiites  the  matter  in  dispute." 

"And  where  the  amount  decreed  against  appellant  consists  of 
several  sums  in  favor  of  various  appellees,  no  one  of  which  sums 
would  come  within  the  jurisdictional  amount,  and  the  aggregate 
of  which  amount  is  in  excess  of  the  jurisdictional  limit,  it  is  held 
the  defendant  may  appeal.^^ 

The  amount  in  controversy  here  is  undoubtedly  the  amount 
of  Feely's  preferred  lien,  its  validity  as  a  preference  being  as- 
sailed by  those  who  are  jodntly  interested  in  its  overthrow,  and 
who  if  thev  succeed,  are  entitled  to  share  in  it  as  a  common 
source  of  title.  The  statute  does  not  avoid  it  but  holds  it  to  be 
for  the  joint  benefit  of  all  the  creditors.  Keener  v.  O'XeH,  39 
W.  Va.  515;  Argand  Refimng  Company  v.  Quinn^.  39  W.  Ta. 
635;  Wolf  V.  McGugin,  37  W.  Va.  552. 
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CHARLESTON. 

State  v.  Sullivan. 


Submitted  March  8,  1904.     Decided  April  1,  1904.' 

1.  Crtmixal  Trial — Evidence. 

On  a  trial  of  Sullivan  for  maliciously  shooting  VIThite  a  war- 
rant for  the  arrest  of  Sullivan  sworn  out  by  White  is  admissi- 
ble evidence  for  the  State  to  show  grudge  and  malice  on  the 
part  of  Sullivan,     (p.  698.) 

2.  Jury — Trial. 

If  a  new  trial  depends  upon  the  weight  of  testimony,  or  infer- 
•  ences  from  it,  the  JHry  are  exclusively  and  almost  uncontrol- 
ably  the  Judges,     (p.  599.) 

3.  JuRV — Evidence — Keto  Trial. 

Where  some  evidence  has  been  given  to  sustain  a  verdict  a 
new  trial  will  not  be  granted  merely  because  the  case  Is  some- 
what doubtful,  or  the  Judge,  if  a  Juror,  would  have  found  a  dif- 
ferent verdict.  The  evidence  must  be  plainly,  manifestly  insuf- 
ficient, and  the  verdict  work  injustice.  This  applies  a  fortiori 
to  an  appellate  court,     (p.  599.) 

4.  New  TBiAii — Insufficient  Evidence. 

The  Supreme  Court  may  in  some  instances  grant  a  new  trial 
even  on  conflicting  evidence,  but  should  do  so  rarely  and  with 
the  utmost  caution.  It  should  do  so  only  where  the  verdict 
plainly  works  wrong  and  injustice,     (p.  600.) 

5.  New  Trial — Insufficient  Evidence. 

A  verdict  should  not  be  set  aside  when  the  evidence  is  contra- 
dictory, if  after  the  evidence  has  been  considerd  most  favor- 
ably to  the  verdict,  it  does  not  still  appear  that  the  verdict  is 
plainly  not  warranted  by  the  evidence,    (p.  600.) 

6.  New  Trial-— Circuit  Court, 

The  opinion  of  a  circuit  court  refusing  a  new  trial  dependent 
on  oral  evidence  Involving  only  questions  of  fact,  is  very  forcible 
in  the  appellate  court,     (p.  600.) 

Error  to  Circuit  Court,  Mingo  County. 

Wayne  Sullivan  was  convicted  of  maliciously  shooting  and 

brings  error.  .  ^       ;, 

^  Affirnied. 

John  S.  Mahcum,  for  plaintiff  in  error. 
The  Attornlt  Genebal,  for  the  State. 

Brannon,  Judge: 

Wayne  Sullivan  was  sentenced  to  the  penitentiary  for  two 
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years  by  the  circuit  court  of  Mingo  county  upon  an  indictment 
for  maliciously  shooting  John  White.  One  complaint  of  Sul- 
livan against  the  conviction  is  that  the  State  gave  in  evidence 
a  warrant  issued  by  a  justice  for  the  arrest  of  Sullivan  upon  a 
charge  of  adultery,  which  the  justice  had    committed    to    the  [ 

hands  of  White  to  be  executed.    The  warrant  was  sworn  out  by  , 

White.  The  charge  being  one  of  malicious  shooting,  this  war- 
rant was  competent  to  show  grudge  and  malice  on  the  part  of 
Sullivan.  The  fact  that  White  made  the  charge  might  natur- 
ally excite  grudge  and  malice  in  the  breast  of  Sullivan,  and 
tend  to  show  intentional,  malicious  shooting. 

Sullivan  complains  that  the  court  refused  a  new  trial.  Again 
and  again  this  Court  is  expected  to  perform  the  function  of  a 
jury  and  the  circuit  court  upon  purely  questions  of  fact.  The 
shooting  is  admitted  by  Sullivan;  but  he  sets  up  self  defense. 
That  is  peculiarly  one  of  fact  in  this  case,  and  proper  for  a  jury. 
State  V.  Newman,  49  W.  Va.  724. 

White  had  in  his  hands  a  warrant  for  the  arrest  of  Wa\'ne 
Sullivan  which  had  been  given  him  by  the  justice  to  execute. 
Harve  Sullivan,  brother  of  the  defendant,  had  received  from 
another  justice  a  warrant  to  arrest  White  for  the  petty  offense 
of  contempt  to  a  justice  in  failing  to  return  all  papers  in  his 
hands  to  the  justice,  it  being  ascertained  that  he  was  not  a 
bonded  constable.  Harve  Sullivan  was  made  a  special  con- 
stable to  execute  this  warrant,  and  summoned  Wavne  Sullivan, 
a  brother,  and  John  Justice,  brother-in-law,  to  assist.  They 
went  to  White's  home,  Harve  armed  with  a  pistol,  Wayne  with  a 
44  Winchester  rifle.  White  saw  them  coming,  seized  a  moun- 
tain rifle  and  stood  in  his  door,  and  warned  them  not  to  come  in. 
He  also  had  a  pistol,  which  in  the  battle  he  tried  to  fire,  but 
it  snapped.  It  does  not  appear  that  he  knew  they  had  a  war- 
rant. He  and  his  wife  and  son  say  he  cocked  the  gun,  and  he 
accidentally  touched  the  trigger  and  it  went  off.  They  swear  he 
did  not  shoot  at  SuUivans.  The  Sullivans  say  he  did.  Both 
the  Sullivans  fired  on  White  while  in  his  house.  One  ball 
passed  in  the  back  part  of  the  house.  A  ball  from  Wayne  Sulli- 
van's gun  entered  both  White's  arms,  and  caused  the  amputa- 
tion of  one.  Both  sides  say  by  conflict  in  the  evidence  that  the 
other  fired  the  first  shot.  Certain  it  is  that  the  Sullivans  went 
to  White's  house  armed  to  the  teeth  to  ejcecute  a  warnmt  iat  « 
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petty  oflfense.  Likely  the  jury  thought  they  seized  this  warrant 
as  a  cover  to  execute  a  sedate  plan  to  kill  White.  There  is  evi- 
dence that  Sullivan  said  if  White  drew  a  gun  on  him  he  would 
fihoot  his  heart  out.  It  was  proven  that  there  had  been  mutual 
arrest  of  one  another  before.  There  was  bad  blood.  Marion 
Kennedy  swore  that  before  the  occurance  Wayne  Sullivan  said 
to  him  that  if  ever  he  got  an  oportunity  John  White  would 
never  have  the  pleasure  of  handcuflBng  another  two  men  to- 
gether; that  he  had  handcuffed  him  and  Harve  together.  He 
told  Crocket  Hatfield  that  he  would  meet  John  White  some 
time  or  another  on  Four  Train  with  a  44.  There  was  consider- 
able evidence  conflicting  as  to  the  circumstances  at  the  scene 
of  combat.  The  jury  and  circuit  court  have  passed  on  it.  A 
glance  at  Hugus*  valuable  W.  Va.  Criminal  Digest,  168,  will 
show  that  we  cannot  reverse  the  circuit  court  and  jury  without 
a  violation  of  numerous  cases.  Whenever  a  motion  is  made 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence  the 
opinion  of  the  circuit  court  is  entitled  to  great  respect,  State 
V.  Hunter,  37  W.  Va.  744,  because,  as  Judge  Holt  put  it,  '*he 
saw  the  witnesses  face  to  face,  and  could,  better  than  we,  judge  of 
their  credibility.'*  Smith  v.  Parkersburg,  48  W.  Va.  232. 
''Why  have  juries,  if  appellate  judges  are  to  go  into  the  business 
of  weighing  evidence  as  if  by  the  ounce  and  pound.  We  ought 
not  to  do  this.  It  is  an  abuse  of  power,  and  misconception  of 
our  function  and  of  the  jury  function.  The  jury  institution,, 
and  a  verdict  are  to  be  highly  respected.*'  State  v.  Bowyer, 
43  W.  Va.  182.  There  is  nowhere  that  the  true  aspect  of  a 
criminal  case  can  be  as  well  seen  as  in  the  circuit  court  face 
to  face  with  the  witnesses.  State  v.  Morgan,  35  W.  Va.  p.  277. 
If  the  question  depends  on  weight  of  testimony,  or  inferences 
or  deductions  from  facts  proven,  the  jury  are  exclusively 
and  uncontrollably  the  judges.  The  court  cannot  interfere  in 
a  doubtful  case.  The  court  must  be  satisfied  that  the  evidence 
is  plainly  insuflBcient.  State  v.  Cooper,  26  W.  Va.  338;  State 
V.  Donoh4)o,  22  Id.  761 ;  Vaiden's  Case.  12  Grat.  717.  Where 
some  evidence  has  been  given  to  sustain  the  verdict,  it  is  rarely 
that  the  appellate  court  will  interfere.  Miller  v.  Ins.  Co.,  12 
W.  Va.  116;  Grayson's  Case,  6  Grat.  712;  Sheff  v.  Hunting- 
ion,  16  W.  Va.  307,  sec.  14.  And  where  the  evidence  is  con- 
flicting the  appellate  court  has  still  more  limitated  range  in 
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interferring  with  the  verdict.  In  fact,  it  has  often  been  held 
that  in  such  case  the  court  may  even  refuse  to  certify  the  evi- 
dence at  all.  Grayson's  Case,  6  Grat.  (Ann.  Ed-)  712.  A 
court  can  not  now  refuse,  because  of  section  9,  chapter  131,  Code 
1891,  requiring  all  the  evidence  to  be  certified.  In  federal 
courts  a  new  trial  can  not  be  had  on  the  ground  of  want  of  evi- 
dence. Once  it  was  so  in  Virginia.  BaJcer^s  Case,  2  Va.  Gaaei 
351 ;  Case's  Case,  1  Va.  Cases  264.  In  Grayson's  Case,  6  Grat 
712,  it  is  held  that  ''Where  the  evidence  is  contradictory,  and  the 
verdict  is  against  the  weight  of  the  evidence,  a  new  trial  may 
be  granted  by  the  court  which  presides  at  the  trial;  but  its 
decision  is  not  the  subject  of  a  writ  of  error  or  supersedeas  or 
examinable  by  an  appellate  court.**  In  Caldwell  v.  Craig,  21 
Grat.  (Annot.)  132,  the  opinion  says:  'TJpon  familiar  prin- 
ciples, recognized  and  approved  in  numerous  cases,  when  there 
is  a  conflict  of  evidence  an  appellate  court  will  never  set  aside 
a  verdict  when  the  court  which  tried  the  case  and  heard  tiie 
witnesses  concurs  with  the  jury  and  has  refused  a  new  trial." 
Now,  though  as  admitted  in  Johnson  v.  Bums,  39  W.  Va.  658, 
the  statute  has  changed  former  rulings  so  as  not  to  entirdy 
close  the  door  on  a  new  trial  where  the  evidence  conflicts,  and 
demanded  that  conflicting  evidence  shall  be  weighed,  it  has  not 
altered  the  inherent  qualities  of  contradictory  evidence;  it  i« 
still  contradictory,  still  inconclusive;  still  infects  a  case  with 
doubt;  it  still  leaves  the  fact  stand  that  we  cannot,  from  mere 
type,  tell  which  side  to  believe,  whereas  the  jury  in  the  circuit 
court  can  do  so,  and  have  decided  one  side  to  be  truthful,  the 
other  false-  We  have  held  that  even  where  evidence  conflicts^ 
we  can  grant  a  new  trial.  Grogan  v.  C.  &  0.  R.  Co.,  39  W.  Va. 
415 ;  Robertson  v.  Harmon,  47  Id.  500.  "But  the  power  must 
be  exercised  cautiouslv/'  those  cases  hold:  onlv  where  there  is 
plain  wrong  and  injustice.  Gilmer  v.  Sydenstridcer,  42  W.  Va. 
52;  Campbell  v.  Lynn,  7  W.  Va.  665;  Smith  v.  Railroad,  48 
W.  Va.  69.  "The  verdict  ought  not  to  be  interferred  with  when 
the  evidence  is  contradictorv',  if  when  most  favorablv  consid- 
ered  in  support  of  the  verdict,  it  does  not  still  appear  that  the 
verdict  was  not  plainly  warranted  by  the  evidence/'  Chcynn  v. 
Schw€Brtz,  32  W.  Va.  487.  The  same  rule  in  civil  and  criminal 
cases  apply  on  question  of  new  trial. 

Judgment  affirmed. 

Affirmed. 
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CHARLESTON. 

Stanton  v.  Wolmesdorff. 
Submitted  March  8,  1904— Decided  April  1,  1904. 

'i.      Mandamus — Notice. 

Where  in  the  first  instance,  under  section  89,  chapter  3,  Code 
1899»  a  peremptory  mandamus  is  sought,  dispensing  with  a  rule  or 
conditional  mandamus,  notice  of  the  application  must  he  first 
given,  and  the  adverse  party  allowed  to  defend,    (p.  602). 

:2.      Mandamus— CantHi««i?iflr  Board, 

Under  a  mandamus  awarded  under  section  89,  chapter  3,  Ck>de 
1899,  a  canvassing  hoard  may  he  directed  and  compelled  to 
count  a  particular  ballot  in  a  particultr  way  or  for  a  particular 
candidate,    (p.  603). 

Application  of  George  J.  Stanton  for  writ  of  mandam'US  to 
JTames  O'Kane,  mayor  of  tbe  town  of  Wolmesdorff,  and  others. 

Writ  Awarded. 

W.  B.  Maxwell  and  D.  H.  Hill  Arnold^  for  petitioner. 

C.  H.  ScoTT,  for  respondents. 

Brannon,  Judge  : 

An  election  was  held,  7th  January,  1904,  for  mayor,  recorder 
and  five  councilmen  for  the  town  of  Wolmesdorff,  Randolph 
county.  The  ballots  were  separate,  not  on  ballot  sheets,  under 
the  law  as  it  was  prior  to  act  1891,  found  in  Code  1899,  chapter 
3.  There  were  two  tickets.  The  name  of  George  J.  Stanton  was 
printed  along  with  four  others  for  councilmen  on  only  one  o£ 
the  tickets,  and  the  names  of  John  B.  King  and  P.  F.  Joyce 
were  printed  for  councilmen  on  the  other  ticket  only.  The  re- 
turns of  the  election  and  the  canvass  by  the  council  showed 
that  each  of  said  candidates  for  council  received  fiftv-four  votes. 
The  election  officers  solved  the  tie  vote  by  choosing  King  by 
lot,  and  the  council  declared  him  elected.  There  is  no  dispute 
as  to  the  fifty-four  votes ;  but  there  is  a  ballot  claimed  by  Stan- 
ton as  a  good  vote  for  him  which  was  rejected.  Then  Stantoii 
asked  of  the  circuit  court  a  mandamus  to  the  council  to  com- 
pel it  to  reassemble  and  count  that  ballot  for  him,  and  declare 
him  elected,  and  being  refused,  has  come  to  this  Court  for  a 
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mandamus  to  compel  the  ccnncil  to  count  that  ballot  for  him 
and  declare  him  elected,  and  compel  the  council  to  admit  him 
to  his  office,  and  dispense  with  a  preliminary  rule,  he  haTin^ 
given  notice  of  the  application  to  the  proper  parties. 

King  presented  to  this  Court  a  paper  styling  itself  "answer 
and  return."  The  petition  seeking,  in  the  first  instance,  a  per- 
emptory mandamus,  thus  dispensing  with  a  mandamus  nisi  or 
rule,  as  allowed  in  election  cases  by  Code,  chapter  3,  section 
89,  Stanton  excepted  to  it  because  a  return  is  not  admissible  io 
a  peremptory  mandamus.  There  being  no  alternative  fnanda- 
mus  or  rule,  no  return,  properly  so  called,  can  be  made;  but  we 
are  sure  that  the  Code  does  not  contemplate  the  award  of  a  final 
writ  without  a  right  to  defend  against  its  award.  Though  the 
Code  does  not  mention  notice,  we  must  apply  the  rule  that 
though  it  does  not  call  for  notice,  yet  where  judicial  action  is 
to  be  had  to  a  man's  prejudice,  the  statute  is  construed  to  in- 
tend notice,  as  without  it  such  action  would  be  void  and  would 
not  be  due  process  of  law.  Evans  v.  Johnson,  39  W.  Va.  299, 
302;  7  Bob.  (new)  Prac.  22.  Where  such  peremptory  writ  i^ 
asked  in  the  first  instance,  notice  of  the  application,  or  in  it»- 
asked  in  the  first  instance,  notice  of  the  application,  for  it  must 
be  given  preliminary  to  such  application,  or  in  its  absence  the 
court  must  give  notice  by  rule,  or  cause  the  party  to  give  it  be- 
fore action,  and  allow  defense.  This  return  can  be  treated  as 
an  answer  to  the  petition,  and  no  objection  can  be  made  to  it 
on  the  ground  stated. 

King  resists  the  application  for  mandamus  on  the  ground  that 
as  asked  it  would  require  the  council  to  count  the  contested  bal- 
lot for  a  particular  candidate,  contrary  to  the  rule  stated  in 
Marcum  v.  Ballot  Commissioners,  42  W.  Va.  263;  that  manda- 
m^us  will  not  compel  an  act  judicial  in  nature,  but  only  minis- 
terial ;  it  will  compel  action,  but  not  any  particular  action  that 
savors  of  the  judicial  function;  that  in  this  case  whether  that 
ballot  is,  in  law,  a  good  ballot,  and  how  it  should  be  counted,  is 
such  a  question,  and  mandamus  will  not  lie.  True,  such  is  the  - 
general  rule,  as  stated  in  that  case;  but  it  was  also  stated  that 
the  writ,  as  allowed  in  the  election  statute,  is  an  exception,  and 
has  wider  function,  llehb  v.  Cayion,  45  W.  Ta.  578,  is  cited  as 
antagonistic  to  the  Marcum  Case  and  as  holding  that  the  writ 
can  go  no  further  than  to  compel  action,  not  to  direct  particular^ 
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action ;  but  that  case  pointedly  makes  the  writ,  when  nsed  under 
the  election  law,  applicable  to  election  matters,  "whether  minis- 
terial or  judicial ;  in  other  words,  giving  it  the  appellate  func- 
tion of  certiorari".    In  order  not  to  be  misunderstood,  the  gen-^ 
eral  rule  of  the  function  of  mandamus  was  stated;  but  the  pe- 
culiar function  in  election  cases  was  also  stated.    This  distinc- 
The  contested  ballot:  It  is  quite  plain  that  it  ought  to  have 
been  counted  for  Stanton.    On  it  stands  intact  his  name  as  one- 
of  the  five  persons  voted  for  under  the  words  "For  councilmen/* 
How  can  anybody  say  that  the  voter  using  this  ballot  did  not  in- 
tend to  vote  for  him?    A  ballot  is  a  paper  to  express  intent,- 
and  where  its  language  is  plain,  we  must  take  it,  and  not  go  to 
guessing  that  the  voter  meant  something  else.    John  Shannon's- 
name  was  printed  on  the  ballot  under  the  words  "For  Recorder/'' 
and  the  voter  erased  his  name  and  wrote  in  below  it  the  name  of  ■ 
P.  F.  Joyce,  and  so  voted  for  Joyce  for  recorder,  not  for  coun- 
cilman, by  plain  language  and  legal  import.     The  fact  that 
Joyce  was  on  another  ticket  for  councilman  was  perhaps  taken* 
as  the  ground  for  mere  gueps  that  the  voter  intended  to  vote  for 
him  for  councilman,  thinking  Shannon^s  name  was  Stanton,, 
against  plain  language   and   expression — surmise   against   ex- 
pression.   It  is  unwarranted  assumption  and  inexcusable  action 
against  a  man's  just  right.     It  can  haraly  be  called  error  of 
judgment.    The  old  election  law,  Code  1887,  chapter  3,  section 
13,  if  it  applied,  would  justify  no  such  action.     It  says  "ther 
ballot  shall  contain  the  names  of  the  persons  for  whom  he  wishes 
to  vote,  and  designate  the  office  he  desires  them  to  fill."    Does 
not  this  ballot  do  that  ?    It  could  not  more  plainly  say  that  the 
voter  intended  to  vote  for  Joyce  for  recorder,  and  not  Shannon, 
because  Shannon's  name  is  erased ;  and  it  could  not  more  plain- 
ly say  that  he  intended  to  vote  for  Stanton  for  council,  because 
his  name  is  left  on  under  that  office.    But  as  the  Code  of  1899, 
chapter  3,  section  85,  says  that  whether  a  municipal  election  is 
held  according  to  it  or  the  prior  law,  the  election  "shall  be  count- 
ed and  certified,  and  the  result  declared  under  the  provisions  of 
this  chapter/'  the  new  law  tells  how  to  count  a  ballot.    It  says 
in  section  34  that  a  voter  "desiring  to  erase  the  name  of  any  can- 
didate from  the  ballot  he  intends  to  vote,  or  to  vote  for  any  one 
else,  may  strike  out  the  name  so  printed  on  said  ballot,  and 


^04  Griffith  v.  Boom  and  Lijmbkr  Co.  [55 

write  in  the  blank  space  next  following  the  name  of  the  candi- 
date or  person  for  whom  he  desires  so  to  vote.  But  if  he  fails  to 
strike  from  said  ballot  the  name  printed  thereon,  the  name  writ- 
ten in  said  ballot  shall  alone  be  counted  as  to  said  office.^  This 
tells  us  that  the  written  name  controls  for  the  office  under  whidi 
it  is  written,  even  if  Shannon's  name  had  been  left;  but  to  make 
it  plainer  it  is  erased.  We  might  raise  a  question,  if  Stanton's 
name  had  been  erased ;  but  it  was  not 

Giving  the  writ  of  m-andamns  the  force  of  certiorari,  we  hdd 
that  said  ballot  is  a  good  ballot  for  Stanton,  and  we  award  a 
peremptory  mandamus  commanding  the  mayor,  recorder  and 
councilm.en  of  said  town  to  meet  as  a  canvassing  board  and  de- 
clare the  result  of  said  election  between  Stanton,  King  and 
Joyce  for  councilmen,  counting  said  ballot  for  Stanton. 

Writ  Awarded. 


CHARLESTON. 

Griffith  et  al  v.  Blackwat£B  Boom  &  Lu3cbeb  Ck>.  et  al 
Thompson  v.  Blackwater  Boom  &  Lumber  Co. 

Submitted  June  11,  1902.    Decided  April  1,  1904. 

Executory  Contract — Corporations. 

When  an  executory  contract  with  a  corporation,  neceseitir 
ting  in  its  execution,  work,  labor,  and  the  expenditure  of  moner 
for  materials,  machinery,  tools  and  appliances,  and  the  con- 
struction of  roads,  and  other  improyements.  as  well  as  In  cazTT- 
ing  on  the  work,  is  terminated  by  dissolution  of  the  corporaticA 
in  consequence  of  its  insolvency,  the  contractor  is  entitled  t» 
compensation  for  services  rendered  by  him  in  pursuance  of  tke 
contract  until  the  date  of  its  termination,  and  to  reimbursement 
for  his  actual  and  necessary  outtey  and  expenses  as  aforesaid* 
subject  to  a  deduction  of  all  sums  paid  to  him  by  the  corpora- 
tion and  of  the  value  of  such  materials,  machinery  and  other 
property  on  hand.    (p.  613). 

CoNTBACP — Creditors. 

When  such  a  contract  between  a  corporation  and  one  of  Its 
*  directors  has  been  entered  into  openly  and  without  frand,  and 
the  disinterested  directors  and  stockholders  are  fully  informed 
of  its  terms  and  permit  it  to  be  partly  executed  without  disap- 
proval or  notice  of  an  intention  on  their  part  to  annul  it,  the 
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same  rnle  of  compesatlon  and  reimbursement  to  the  contractor 
applies  upon  the  subsequent  abrogation  of  the  contract  by  a 
court  of  equity  at  the  instance  of  the  stockholders  and  creditors* 
of  the  corporation,     (p.  617). 

3.  Corporation — Contract — Decree,  , 

Wnen.  in  such  case,  large  expenditures  have  bean  made  by 
the  contractor  in  the  construction  and  repair  of  river  dams, 
bridges  and  roads  belonging  to  the  corporation,  for  the  driving 
and  hauling  of  timber,  and  upon  timber  partially  prepared  for 
delivery  under  the  contract,  and  a  sale  of  the  corporate  proper- 
ty, free  and  discharged  from  the  contract  is  made  under  a  de- 
cree of  the  court,  directing  it  to  be  offered  for  sale  both  subject 
to,  and  free  from,  the  contract,  the  contractor  is  entitled  to- 
compensation  and  reimbursement  as  aforesaid  out  of  the  assets 
of  the  company,  although  he  afterwards  purchases  the  cor- 
porate property  and  obtains  the  benefit  of  such  improvements, 
(p.  625). 

4.  Contract — Damage, 

When  a  contract  is  broken,  it  is  the  duty  of  the  injured  par- 
ty to  minimize  the  loss  and  injury,  when  it  is  practicable  to 
do  so  by  a  reasonable  outlay  of  money,  but  such  outlay  is  to  be 
allowed  him  as  part  of  his  damages,     (p.  625). 

6.       CoxiRACTOR — Execulory  Contract, 

When  a  contractor,  by  reason  of  the  termination  of  a  partly 
executed  contract,  is  entitled  to  compensation  for  services  and 
outlay,  part  of  which  have  been  made  in  effecting  permanent 
improvements,  the  sefvices  and  expenditures  relating  to  such 
improvements  are  not  apportioned  between  the  executed,  and 
unexecuted,  parts  of  the  contract,     (p.  627). 

6.      Contract. 

When  in  the  prosecution  of  work  under  his  contract  for  cut- 
ting logs  and  hauling  and  driving  them  to  a  mill,  by  means  of  a 
railroad,  tram-roads  and  booms  and  dams  in  a  river,  constructed 
by  him  for  the  purpose,  the  contractor  puts  in  timber  to  the 
same  mill,  by  means  of  the  came  Improvements,  for  others,  not 
keeping  separate  accounts  of  the  expenditures,  it  is  not  error 
to  allow  him,  upon  an  inquiry  as  to  the  amount  necessary  to 
compensate  him  for  his  services  and  outlay,  when  he  has  been 
prevented  from  completing  his  contract,  to  charge  up  his  entire 
outlay  on  all  work  done  and  credit  all  sums  received  on  account 
thereof,  when  it  is  shown  that  all  the  work  was  profitable  so 
far  as  executed,  and  that  the  accounts  cannot  be  separated,  (p.. 
633). 

Appeal  from  Circuit  Court,  Tucker  County. 
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Action  by  Catharine  E.  Griffith  and  others  against  the  Bkd:- 
-water  Boom  &  Lumber  Company  and  others,  and  bj  Albert 
"Thompson  against  the  same  defendants.  Judgment  for  defend- 
.ants,  and  plaintiffs  appeal. 

ifodified, 

C.  W.  Dailey,  Taylor  Morrisok",  and  Mr.  Bichmoxd,  fos 

appellants. 

Hubbard  &  Hubbard,  A.  G.  Dayton,  Ira  E.  BoBrsrsox,  and 
Wm.  C.  Clayton,  for  appellees. 

POFFENBARGER,  PRESIDENT  I 

This  is  a  somewhat  complicated  and  a  hotly  contested  case 
-which  has  been  in  this  Court  on  a  former  appeaL  As  then 
-passed  upon  it  is  reported  in  46  W.  Va.  56,  where  the  nature  of 
the  controversy  and  the  history  of  the  transactions  out  of  which 
•it  arose  are  substantially  set  forth.  It  was  impossible  there,  as 
it  is  here,  to  give  in  detail,  or  even  enumerate,  all  that  is  con- 
tained in  the  old  record  of  more  than  seven  hundred  pages,  to 
which  nearly  three  hundred  pages  have  since  been  added. 

After  the  case  was  remanded  to  the  circuit  court  for  further 
'proceedings  according  to  the  principles  announced  by  this  CoTirt 
upon  the  former  appeal,  it  was  referred  to  a  commissioner  with 
•directions  to  report,  first,  what  would  be  a  just  and  reasonable 
compensation  to  Albert  Thompson  for  labor  and  money  neces- 
sarily expended  in  part  performance  of  his  contract;  second, 
upon  the  request  of  any  interested  party,  to  make  a  statement 
.of  such  expenditures  under  the  contract  until  the  entry  of  the 
decree  of  August  4,  1893,  showing  allowances  to  him  for  his 
time,  labor  and  all  sums  paid  by  him  for  the  time  and  labor 
of  others,  and  expended  by  him  in  equipment  and  material 
necessary  to  carry  out  such  contracts,  all  sums  paid  for  cutting, 
hauling,  skidding  and  driving  logs,  timber  and  tan  bark,  ibl 
reasonable  sums  paid  sub-contractor^  by  reason  of  the  obliga- 
tion of  their  contract  and  all  other  items  reasonably  and  neces- 
sarily paid  by  him  in  part  performance  of  the  contract,  allow- 
ing him  interest  upon  the  smn^  so  expended,  and  crediting 
said  account  with  all  sums  paid  to  him  by  said  company  or 
its  receiver  or  realized  from  the  sale  of  any  materials  or  eqmp- 
.ments;  and,  third,  the  amount  due  Thompson  for  work  and 
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labor  performed  and  money  expended  in  the  prosecution  of  the 
-contract  under  the  direction  of  the  receiver  until  June  23,  1893, 
when  the  work  was  suspended  by  order  of  the  court;  and  the 
amount  due  him  for  expenditures,  work,  and  labor  from  the 
•23d  day  of  June,  1893,  until  the  4th  day  of  August,  1893,  when 
the  sale  of  the  property  of  tbe  Blackwater  Boom  and  Lumber 
Company  was  confirmed. 

The  commissioner  reported  that  there  was  due  Thompson 
as  of  the  12th  day  of  June,  1901,  $85,642.02,  returning  with 
liis  report  a  full  statement  of  all  sums  paid  out  and  expended 
by  Thompson  in  the  prosecution  of  said  work  and  all  sums  paid 
to  him  on  account  thereof  as  well  as  the  proceeds  of  the  sales 
of  property  used  by  him  in  the  performance  of  said  work  as 
^uipments,  such  as  horses,  wagons,  locomotives,  cars,  steel  rails, 
etc.  "Upon  exceptions  sustained  by  the  court  the  amount  so 
found  was  reduced  to  $84,794.91  and  a  decree  entered  therefor. 
Of  this  amount,  about  $480,000.00  is  principal  and  the  balance 
interest.  Numerous  exceptions  to  the  report,  urged  in  the  court 
below  and  overruled,  are  insisted  upon  here,  and  there  is  much 
difference  of  opinion  as  to  the  true  interpretation  of  the  former 
decision  of  this  Court.  For  the  appellants,  it  is  insisted  that, 
tinder  the  principles  so  announced,  the  item  of  $14,749.34,  men- 
tioned in  the  opinion  at  page  65  of  46  W.  Va.,  which,  without 
interest,  was  originally  $12,399.63,  for  work  done  on  logs  cut 
by  Thompson,  but  not  delivered  so  as  to  entitle  him  to  demand 
payment  therefor  at  the  time  the  decree  of  sale  was  entered,  is 
the  only  sum  that  can  now  be  allowed  him. 

Counsel  for  the  appellee  say  this  Court  regarded  and  treated 
the  contract  as  having  been  rescinded  and  declared  it  to  be  so 
and  ordered  that  Thompson  be  put  in  statu  quo, — reimbursed  for 
all  his  coitlay  and  made  whole.  The  Court  say,  in  the  opinion, 
^'A  partly  executed  executory  contract  could  be  avoided  before 
its  final  execution,  but  the  executing  party  thereto  should  be 
placed  in  statu  quo,  in  absence  of  fraud,  by  compensation  in 
the  nature  of  a  quantum  meruit  for  money  and  labor  expended 
vnder  such  contract.'^  In  conclusion  the  Court  said :  "Having 
partly  executed  his  contracts,  Albert  Thompson  is  entitled  to 
recover  a  just  and  reasonable  compensation  for  the  necessary 
expenditure  of  labor  and  money  under  his  stocking  contract,  less 
the  sums  paid  him;  but  he  is  not  entitled  to  recover  the  large 
profits  claimed  by  him.    As  the  sum  of  fourteen  thousand  seven 
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hundred  and  forty-nine  dollars  and  thirty-four  cents  is  azt 
alleged  part  of  such  expenditure,  it  should  not  have  been  credited 
until  the  true  amount  thereof  had  been  ascertained  and  deter- 
mined. This  amount,  when  ascertained  and  determined,  by 
reason  of  the  adoption  of  the  stocking  contract  by  the  receiTer,. 
under  the  directicm  of  the  court,  and  thereby  preventing  Albert 
Thompson  from  perfecting  his  statutory  lien  therefor,  under 
section  8,  chapter  75,  Code,  will  be  a  prior  lien  on  the  assets  of 
the  corporation  in  the  hands  of  the  receiver."  The  substance 
of  this  conclusion  is  incorporated  in  points  3  and  4  of  the  sylla- 
bus. In  the  opinion  of  the  Court,  the  contract  was  voidable  on 
the  part  of  the  Blackwater  Boom  &  Lumber  Company,  and  the 
court,  having  succeeded  to  its  rights  in  the  administration  of* 
its  affairs,  abrogated  it,  by  selling  the  property  of  said  company 
free  from  the  obligation  of  Thompson's  contract,  but  it  held, 
nevertheless,  as  stated,  that  he  is  entitled  to  compensation  and 
the  only  question  to  determine  is  the  amount  thereof. 

The  termination  of  Thompson's  contract,  as  decided  on  the- 
former  appeal,  rests  upon  two  grounds.  The  first  is  that  tlie 
corporation  was  imable,  because  of  financial  embarrassment,  to 
further  proceed  with  its  business,  and  the  other  that,  as  Thomp- 
son was  a  director  of  the  company,  at  the  time  the  contract  wa* 
entered  into,  it  was  voidable  at  the  election  of  the  stockholders. 
It  is  not  therefore  the  ordinary  case  of  a  wrongful  prevention 
of  the  performance  of  a  contract,  nor  is  it  a  case  of  settlement 
of  the  equities  or  legal  rights  of  the  parties,  upon  the  r^cis- 
sion  of  a  contract. 

The  principle  of  law  underl}ing  the  first  ground  upon  which 
the  contract  was  declared  to  have  terminated,  is  announced  in 
People  V.  Globe  Miitual  Life  Ins,  Co,,  91  N.  Y.  174. 1  Am.  &  Eng. 
Cor.  Cas.  586.  This  doctrine  is  that  where  performance  of  a 
contract  by  a  corporation  is  prevented  by  its  dissolution  at  the 
instance  of  the  State  or  power  creating  it,  it  may  annul  its  con- 
tracts, and,  in  doing  so,  does  not  commit  any  breach  of  the  con* 
tract.  The  act  of  annulment  is  deemed  to  be  that  of  the  Stat* 
and  not  of  the  corporation,  and  gives  the  contractor  no  right 
to  claim  damages  as  for  a  breach  of  his  contract.  Whether,  in 
such  case,  the  contractor  is  entitled  to  be  reimbursed  for  his 
outlay  and  expenses  is  not  determined  in  that  case  for  the  reason 
that  no  such  question  was  involved.  The  demand  set  up  and 
denied  was  founded  upon  a  contract  of  employment  as  agent 
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and  the  damages  claimed  were  for  anticipated  profits.  Such 
termination  of  the  contract  does  not  imply  that  it  was  not  a 
valid  contract,  imposing  obligations  and  conferring  rights  up 
until  the  moment  of  the  dissolution.  The  conract  in  such  case 
cannot  be  considered  to  have  been  void  ah  initio.  A  long  list  of 
cases  turning  upon  this  principle  will  be  found  in  tlie  note  to 
the  case  above  cited,  as  reported  in  1  Am.  &  Eng.  Cor.  Cas., 
holding  that  the  parties  to  an  entire  contract  of  such  a  nature 
as  indicates  that  they,  in  entering  into  it,  must  have  contem- 
plated the  possibility  of  its  tennination  by  act  of  the  law  or  of 
God  or  by  some  cause  beyond  th?ir  power,  are,  upon  the  happen- 
ing of  such  event,  relievetl  from  its  obligations,  so  far  as  it  re- 
mains unexecuted,  upon  the  theory  that  though,  in  form,  it  was 
an  entire  and  indivisible  contract,  yet  as  the  parties  must  have 
had  in  view  the  contingency  which  rendered  it  impossible  of 
further  execution,  or  gave  right  to  terminate  it,  it  was  in  fact 
and  in  law  a  divisible  contract  contrarv  to  its  form,  and  re- 
covery  is  allowed  for  such  part  of  the  contract  as  has  been  per- 
formed, but  profits  which  would  have  arisen  from  further  and 
future  performance  are  denied  and  refused.  Mumma  v.  Poio- 
mac  Co.,  8  Pet.  28G;  Fenton  v.  Clark,  11  Vt.  557;  Fuller  v. 
Brown,  11  Mete.  440;  Ryan  v.  Dayton,  25  Conn.  188;  \yest  v. 
Boylston,  4  Pick.  101 ;  Ferrington  v.  Ryan,  7  R.  I.  589 ;  Stewart 
Y.Loring,  5  Allen  306 ;  Knight  v.  Bean,  22  Me.  531 ;  Merrill  v. 
Suffolk  Bk.,  31  Me.  57;  Read  v.  Frankfort  Bk.,  23  Me.  321; 
Furrows  v.  Wilson,  L.  R.,  4  C.  P.  744;  Tasker  v.  Shepherd,  6 
H.  &  N.  (Exch.)  575;  Chamley  v.  WinstwnUy,  6  East,  266; 
Taylor  v.  Caldwell,  3  B.  &  S.  826;  Rhodes  v.  Forwood,  L.  R.,  1 
App.  Case.  256;  Thurnell  v.  Balbemie,  2  M.  &  W.  786;  Brogdon 
V.  Manott,  2  Scott,  703;  Worsley  v.  Wood,  6  T.  R.  710;  Davison 
V.  Moore,  3  Douglass  28 ;  Milner  v.  Field,  5  Exch.  829 ;  Morgan 

V.  Birnie,  9  Bing.  672;  People  v.  Matming,  8  Cow,  207;  Car- 
penter V.  Stevens,  12  Wend.  589;  Wolf  v.  Howes,  24  Barb.  174; 
Fahy  v.  Worth,  19  Barb.  341 ;  Spavlding  v.  Rosa,  71  N.  Y.  40 ; 
Siurges  v.  Vanderbilt,  73  N.  Y.  390;  Smith  v.  Brady.  17  N.  Y. 
173;  Walker  v.  Tucker,  70  111.  527;  Orr  v.  Ward,  73  111.  317; 
Hercules  Ins.  Co.  v.  Brinker,  77  N.  Y.  435.  By  far  the  greater 
number  of  these  cases  involve  contracts  for  compensation  to 
agents  and  servants  in  which  no  demand  for  money  laid  out  and 
expended  in  preparation  for,  and  execution  of,  the  contract  was 
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made  or  could  have  been  set  up.     Hence,  in  none  of  them.  i& 
that  question  passed  upon.    The  doctrine  of  the  case  of  People  t^ 
Globe  Mutual  Life  Ins.  Co.,  above  cited,  is  examined  and  repud- 
iated as  unsound  and  at  variance  with  the  principles  of  law  in 
Rosenbaum  v.  United  States  Credit  System  Co.,  61  X.  J.  L.  543. 
Speaking  for  the  court.  Chancellor  McOill  said:    ^^It  appears  to 
us  that  the  material  fact  that  the  corporation  defendant  is  t 
stock  company,  and  that  its  capital  stands  as  a  trust  fond  f<v 
the  payment  of  its  debts,  is  lost  sight  of.    Such  a  company  may 
become  insolvent,  and  its  charter  may  be  forfeited  when  its  as- 
sets may  be  more  than  sufficient  to  pay  its  debts.     Every  one 
who  deals  with  such  a  corporation  does  so  in  view  of  the  trust 
f'ond  its  capital  provides,  and  the  security  that  fund  is  intended 
to  afford.     The  stockholders  who  provide  the  fund  invite  con- 
fidence because  of  it,  that  through  such  confidence  their  venture 
may  be  profitable  to  them.    The  mere  statement  of  this  situa- 
tion makes  conspicuous  the  injustice  of  any  course  of  reason- 
ing which  will  return  to  the  stockholders  their  capital  before 
satisfaction  of  all  losses  induced  by  faith  in  it  shall  be  made. 
The  state  creates  corporations  and  requires  of  them  the  provi^ 
ion  of  such  a  trust  fund,  and  when  it  destroys  their  corporate 
existence,  natural  justice  requires  that  it  shall  provide  for  dis- 
tribution of  the  fund  so  that  no  part  of  it  shall  be  returned  to 
those  who  ofl^er  it  as  security  for  the  action  of  others,  until 
the  latter  shall  have  all  the  protection  against  loss  in  their  under- 
taking that  it  is  capable  of  affording.*' 

Other  cases  more  analogous  to  the  one  now  under  considen* 
tion,  hold  that  the  effect  of  the  dissolution  of  a  corporation  upon 
unexpired  or  executory  contracts  is  to  excuse  further  perfonn- 
ance  and  render  them  nugatory  as  to  so  much  as  remains  un- 
performed, but  to  entitle  the  obligee  to  damages  for  the  breadi 
of  the  contract  to  be  paid  out  of  the  assets  of  the  dissolved  cor- 
poration.    10  Cyc.  1312.    Thus,  in  Schleider  v.  Dexlman,  44  Lt. 
Ann.  463,  the  court  held  the  dissolution  of  the  corporation  to 
be  a  breach  of  the  contract,  giving  the  other  party  the  rigbt  to 
recover  what  he  has  already  expended  toward  the  performance 
of  it  and  the  profits  which  he  would  have  realized  by  perfonn- 
ance.    In  re  Wiltshire  Iron  Co.,  L.  R.  3  Ch.  443,  holds  that 
wliere  a  sale  of  personal  property  has  been  made  by  a  corporation 
which  is  dissolved  before  delivery  of  the  property,  the 
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has  a  valid  claim  for  damages  for  the  breach  of  the  contract 
payable  out  of  the  assets  of  the  company.  In  Spader  v.  Mfg, 
Co.,  47  N.  J.  Eq.  18,  it  is  held  that  where  a  person  was  employed 
by  a  corporation  for  a  term  of  years  for  a  fixed  salary  and  be- 
fore the  expiration  of  the  tenn,  th6  corporation  became  insol- 
vent and  a  receiver  was  appointed  to  wind  up  its  affairs,  the 
employee  was  entitled  to  damages  for  breach  of  his  contract, 
payable  pro  rata  out  of  the  assets  in  the  hands  of  the  receiver. 
In  treating  of  this  subject,  Cook  on  Corporations,  sec.  641, 
says:  "It  was  formerly  believed  to  be  the  common  law  that 
upon  the  dissolution  of  a  corporation  all  its  assets  belonged  to 
the  state,  and  all  its  debts  were  canceled,  and  that  the  creditors 
were  not  entitled  to  anything  from  the  assets.  This  remarkable 
theory  has  been  stated  and  restated  in  text-books  and  decisions 
of  the  courts  for  over  one  hundred  years.  It  is  found  in  Black- 
stone's  Commentaries  and  in  the  old  ,works  of  Kyd  on  Corpora- 
tions and  Grant  on  Corporations.  The  courts,  however,  while 
upholding  the  rule  theoretically,  have  quite  uniformly  refused 
to  apply  such  a  doctrine,  and  have  invented  various  theories,  fic- 
tions, and  arguments  for  avoiding  this  supposed  doctrine  of  the 
common  law.  Finally,  in  1899,  an  English  court  denied  that 
the  common  law  ever  countenanced  such  confiscation,  and  showed 
that  in  the  seventeenth  and  eighteenth  centuries  many  corpora- 
tions were  dissolved,  and  that  not  in  a  single  case  was  any  such 
doctrine  applied.  It  again  may  be  said  that,  although  the  com- 
mon law  has  its  reproaches,  this  is  not  one  of  them.  The  Amer- 
ican courts  have  always  refused  to  follow  the  supposed  com- 
mon-law rule  on  this  subject  The  same  work  says,  at  sec.  642 ; 
"As  already  seen,  the  old  rule  that  upon  dissolution  all  debts  by 
01  to  the  corporation  are  rendered  unenforceable  is  no  longer  the 
law.  It  has  been  held  that  the  liability  of  a  corporation  to  de- 
liver goods,  according  to  an  executory  contract,  ceases  upon  such 
corporation  passing  into  the  hands  of  a  receiver,  where  the  re- 
ceivership was  accompanied  by  the  usual  injunction  against  the 
further  transaction  of  business  by  the  insolvent  corporation. 
This  conclusion  is  arrived  at  on  the  theory  that  the  failure  to 
perform  was  due  to  the  operation  of  law,  and  hence  that  no 
damages  could  be  recovered  for  breach  of  the  contract.  The 
better  rule,  however,  is  that  even  at  common  law  the  obligations 
of  a  corporation  do  not  cease  by  reason  of  its  dissolution.    The 
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dissolution  of  a  company  does  not  put  an  end  to  its  executory 
contract  to  employ  a  person,  nor  obligations  which  were  ereatetl 
for  a  period  longer  than  the  duration  of  the  corporate  charter. 
Where  a  corporation  is  dissolved  before  a  lease  taken  by  it  run? 
out,  the  lessor  may  hold  its  assets  liable  for  the  breach  of  con- 
tract. Where  a  receiver  is  appointed  he  generally  finds  a  nuniUr 
of  executory  contracts  in  force — contracts  of  employment,  or 
for  rental  of  premises,  or  for  purchases  of  material,  etc.  He 
then  must  decide  whether  he  wishes  to  adopt  any  of  the?;e  con- 
tracts as  his  own.  If  he  does  not  adopt  a  particular  contract, 
then  that  contractor  has  no  preferred  claim  against  the  receivt-r. 
as  a  part  of  the  receiver's  expenses  or  disbursements,  but  h^ 
merely  a  claim  against  the  corporation  and  its  general  assets,  and 
this  claim  may  be  for  past  sums  due  or  for  breach  of  contrait 
or  both.  On  the  other  hand,  if  the  receiver  does  adopt  thp 
contract,  then  as  to  sums  becoming  due  before  such  adoption 
the  contractor  is  a  general  creditor  only,  but  as  to  sums  becom- 
ing due  after  such  adoption,  they  are  a  part  of  the  receiver  > 
expenses  or  disbursements  and  must  be  paid  as  such.  The  law 
is  clear  that  a  receiver  may  refuse  to  carry  out  an  extvutorj 
contract  of  the  corporation.  A  receiver  has  no  power,  however, 
to  cancel  a  lease  except  as  to  his  own  liability.*' 

Upon  this  question  the  language  of  section  59  of  chapter  55 
of  the  Code  has  important  bearing.  It  sa3'8  the  property  and 
assets  of  a  dissolved  corporation,  whatever  the  cause  or  manner 
of  its  dissolution  may  be,  shall  be  subject  to  the  pajTnent  of  the 
liabilities  of  the  corporation.  This  language  is  much  broader 
than  that  of  the  New  Jersey  statute  which  only  directs  the  pay- 
ment of  the  debts  of  the  corporation  out  of  its  assets,  and  under 
which  the  courts  of  that  state  give  damages  on  executory  ccm- 
tracts  rendered  impossible  of  performance  by  reason  of  diso- 
lution.  As  has  been  stated,  the  contract  is  not  invalid,  ercTT- 
thing  done  under  it  is  in  part  performance  thereof,  and  the  dis- 
solution of  the  corporation  cannot  have  the  effect  of  rescissioQ 
or  rendering  it  void  ab  initio  and  undoing  anything  that  has 
been  performed  under  it.  Dissolution,  even  upon  the  theory 
adopted  by  those  courts  which  adhere  to  the  doctrine  of  PeopiM 
V.  Globe  Mutual  Life  Ins.  Co.,  is  simply  a  contingency  in  riew 
of  which  the  contract  was  made,  and  which  it  was  nndeRtood 
should,  upon  its  happening,  end  the  contract  on  a  date 
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than  that  specified.  Under  that  doctrine,  full  compensation 
is  paid  for  so  much  of  the  contract  as  has  been  performed  at  the 
date  of  the  dissolution,  and  profits  which  would  have  arisen  from 
the  performance  of  the  part  remaining  unexecuted  are  denied 
and  refused.  It  is  difficult  to  conceive  or  express  any  reason 
why,  upon  the  same  principle,  money  expended  in  the  perform- 
ance of  a  contract  which  is  not  one  of  mere  agency  or  service, 
should  not  be  recovered.  It  is  laid  out  and  expended  upon  the 
faith  of  the  contract,  at  a  time  when  that  contract  is  recognized 
by  the  parties  as  valid  and  binding.  If  necessarily  expended,  as 
it  must  be  if  recoverable  in  any  sense,  it  is  of  the  very  essence 
of  performance,  an  act  of  performance,  a  thing  without  which 
there  could  be  no  performance.  Can  the  dissolution  of  the  cor- 
poration have  the  eifect  of  undoing  that  which  was  binding  at 
the  time  it  was  done  and  of  releasing  obligations  fixed  and  unal- 
terable by  the  parties  themselves?  It  cannot  be  done  upon  any 
theory  except  that  which  was  supposwl  once  to  have  been  a  prin- 
ciple of  the  common  law  imdcr  which  the  dissolution  of  a  cor- 
poration cancelled  all  its  obligations,  released  it  of  its  debts, 
vested  the  title  to  its  j)ersonal  assets  in  the  king  and  returned  its 
real  estate  to  the  donors,  a  doctrine  which  Cook  well  says  has 
been  declared  by  the  English  court  never  to  have  been  a  part  of 
the  common  law  and  which  has  never  been  adopted,  approved, 
and  recognized  in  America.  There  is  certainly  no  room  for  any 
such  principle  under  the  statutes  of  this  State  creating,  regulat- 
ing and  providing  for  the  dissolution  of  corporations  and  of  the 
distribution  of  their  assets. 

Xor  do  the  princi]ilcs  of  law,  constituting  the  other  ground 
for  discontinuing  the  ])erformance  of  the  contract,  preclude 
HHoverv  for  outlay  and  cxjicnsos  in  part  performance  thereof. 
In  its  opinion  the  Court  exonerates  Thompson  from  any  actual 
fraud  in  tho  |)ro(Ureninnt  of  his  contract,  although  holding  that 
his  being  a  director  of  the  corporation  gave  the  stockholders  the 
right  to  avoid  it,  and  held  that  he  is  entitled  to  be  compensated 
for  labor  and  money  necessarily  expended  by  him  in  part  per- 
formance thereof.  The  rule  on  this  subject  is  stated  in  10  Cyc. 
704,  795,  as  follows:  "Directors  are  not  disabled  from  entering 
into  contracts  with  the  corporation,  provided  there  be  enough 
directors  on  the  other  side  of  the  contract  to  make  a  quorum, 
^nd  provided  the  contract  is  open,  fair,  and  honest.     The  rule 
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under  ?onsiflrration  prohibits  a  director  from  acquiring  secret 
profits  through  contracts  made  with  or  for  the  corporation,  but 
iloos  not  pohibt  contracts  with  the  corporation,  where  there  has 
boon  a  full  and  fair  disclosure  of  his  interest  in  the  contract 
For  example  it  has  been  held  that  the  shareholders  and  director? 
of  a  manufacturing  corporation,  who,  with  their  own  money  and 
on  their  own  credit  and  risk,  erect  new  works,  mar  make  proSt 
thereon  upon  the  sale  to  8uch  corporation  of  such  works,  and  are 
not  accountable  therefor,  especially  where  the  transaction  is  ad- 
vantageous to  the  corporation,  has  been  ratified  by  a  unanimous 
vote  at  a  shareholder's  meeting,  and  an  opportunity  is  given  the 
shareholders  to  rescind,  with  full  knowledge  of  all  the  facts; 
and  where  opportunity  was  also  given  to  the  corporation  to 
erect  such  works  before  their  construction  was  undertaken  bv 

• 

the  directors.  Such  contracts  will  be  scrutinized  in  equity,  and 
will  be  set  aside  if  not  made  in  the  utmost  fairness  and  ffood 
faith.  So  far  from  being  void  nb  initio,  such  contracts  are  good 
as  against  third  })ersons,  who  are  not  in  a  position  to  set  np  the 
rights  of  the  corporation  by  way  of  defense  against  them.  The 
rule  is  specially  applicable  where,  although  the  director  receiveil 
a  nrofit  out  of  the  transaction,  the  contract  was  made  in  good 
faith,  was  not  improvident,  had  lx:en  performed^  and  the  cor- 
poration had  received  the  !)enefit  of  its  performance,  undtT 
which  cirounistancos  it  has  been  held  that  it  could  not  be  un- 
done bv  a  rocoivc^r  subsc-quently  appointed  for  the  corporation.*' 
On  the  same  subject,  Olark  on  Corporations,  at  section  T^L*. 
pp.  2304,  2305,  says:  "This  doctrine  is  not  recognized  in  all 
jurisdiction,  nor  in  most  jurisdictions.  On  the  contrary,  most 
of  the  courts  have  held  that  a  director  or  other  officer  of  a  cor- 
poration is  not  precludcni  from  lending  it  money  and  taking  a 
mortgage  or  other  security,  selling  it  property,  or  purchasins: 
property  from  it,  or  otherwise  contracting  or  dealing  with  it,  if 
for  the  purpose  of  the  transaction  he  does  not  represent  the  cor- 
poration at  all,  but  it  is  adequately  repre?ented  by  its  other 
directors  or  officers,  and  the  transaction  is  entirelv  free  froan 
fraud.  And  by  the  weight  of  authority,  a  transaction  betwetn  a 
director  or  other  officer  and  the  corporation,  or  a  transaction  in 
which  a  director  or  other  officer  is  interested,  is  valid,  if  entirely 
free  from  fraud,  even  when  he  has  acted,  as  a  member  of  the 
board  in  authorizing  the  same,  if  there  were  enough  of  disin- 
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terested  vote&  in  favor  of  the  transaction  to  render  his  vote  un- 
necessary/' 

Mr.  Justice  Miller,  speaking  for  the  court  in  TwinrLick  OH  Co. 
T.  Marhury,  91  TJ.  S.  587,  said:  "So,  when  the  lender  is  a  di- 
rector, charged,  with  others,  with  the  control  and  management 
of  the  affairs  of  the  corporation,  representing  in  this  regard  the 
aggregated  interest  of  all  the  stockholders,  his  obligation,  if  he 
becomes  a  party  to  a  contract  with  the  company,  to  candor  and 
fair  dealing,  is  increased  in  the  precise  degree  that  his  repre^ 
sentative  character  has  given  him  power  and  control  derived 
from  the  confidence  reposed  in  him  by  the  stockholders  who 
appointed  him  their  agent.  If  he  should  be  a  sole  director, 
or  one  of  a  smaller  number  vested  with  certain  powers,  this  ob- 
ligation would  be  still  stronger,  and  his  acts  subject  to  more 
severe  scrutiny,  and  their  validity  determined  by  more  rigid 
principles  of  morality,  and  freedom  from  motives  of  selfishness. 
All  this  falls  far  short,  however,  of  holding  that  no  such  con- 
tract can  be  made  which  will  be  valid;  and  we  entertain  no 
doubt  that  the  defendant  in  this  case  could  make  a  loan  of 
money  to  the  company;  and  as  we  have  already  said  that  the 
evidence  shows  it  to  have  been  an  honest  transaction  for  the 
benefit  of  the  corporation  and  its  shareholders,  both  in  the 
rate  of  interest  and  in  the  security  taken,  we  think  it  was  valid 
originally,  whether  liable  to  be  avoided  afterwards  by  the  com- 
pany or  not." 

In  Leavenworth  County  v.  Railway  Co.,  13  i  U.  S.  688,  the 
court  refused  to  set  aside  the.  foreclosure  of  a  mortgage  on  a 
railroad  and  the  sale  of  the  road  made  under  a  decree,  on  the 
ground  of  its  having  been  procured  by  parties  sustaining  a  trust 
relation  to  the  property,  where  there  was  no  proof  of  collusion 
or  fraud  in  fact.  In  Ft.  Wayne  Rolling  Mill  v.  Jlill,  174  Mass. 
224,  the  court  said  of  a  contract  made  between  a  corporation 
and  one  of  its  directors:  "It  was  not  illegal  or  void  because  made 
with  a  director,  the  only  person  likely  to  be  willing  to  make  it. 
In  this  country  it  very  generally  has  been  deemed  impracticable 
to  adopt  a  rule  which  absolutely  prohibits  such  contracts."  The 
same  doctrine  is  announced  in  the  case  of  Gay  y.  Fair,  175  Mass. 
521.  In  the  late  case  of  Hodge  v.  United  States  Steel  Corporor 
tian,  54  Atl.  R.  I.,  the  law  on  this  subject  is  stated  by  the  court 
of  last  resort  in  JTew  Jprse^  as  follows :  "The  general  doctrine 
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is  well  established  in  this  state  that  facts  known,  which  are  suf- 
ficient to  put  a  party  upon  inquiry,  are  sufficient  to  charge  him 
with  all  knowledge  he  would  have  acquired  by  a  proper  inquiry 
in  the  ordinary  course  of  business.  The  rule  that  directors  can- 
not lawfully  enter  into  a  contract  in  the  benefit  of  which  even 
one  of  their  number  participates  without  the  knowledge  and 
consent  of  the  stockholders,  is  the  settled  law  of  this  state. 
Such  a  contract  is  voidable  at  the  option  of  the  corporation, 
but  is  not  void  per  se.  WTien  the  facts  are  disclosed  to  the  stock- 
holders, it  may  be  subsequently  ratified  by  them." 

As  the  contract  was  voidable  and  not  void  per  se,  the  princi- 
ple of  estoppel,  according  to  the  great  weight  of  authority,  is 
applicable  to  cases  of  this  kind  and  must  be  given  effect  if  the 
facts  of  this  case  warrant  its  application.  The  principal  con- 
tract under  which  Thompson  operated  bears  date  June  18,  1890. 
lender  it,  he  began  operations  in  the  same  month  and  continued 
them  until  August,  1893,  during  which  time  he  built  a  railroad, 
equipped  it  with  locomotives  and  cars,  built  tram-roads,  re- 
built and  repaired  dams  in  the  Blackwater  River  and  carried 
on  the  business  of  stocking  the  mill  with  timber  under  the  eon- 
tract  upon  an  immense  scale,  using  the  railroad,  cars,  loc-omo- 
tives,  tram-roads,  tools,  appliances  and  the  booms  and  dams  in 
the  river  for  tliat  purpose,  and,  as  indicated  by  the  record, 
practically  supplied  the  mill  with  timber.  In  these  operations, 
he  expended  nearly  throe  hundred  thousand  dollars,  acconling 
to  the  report  of  tlic  commissioner.  He  resigned  his  position  a? 
director  in  1891.  Can  it  be  ])ossible  that  the  directors  and  the 
stockholders  who  appear  to  have  been  few  in  number,  (only 
six  as  indicated  by  the  record),  had  no  knowledge  of  the  immense 
expenditure  Thoiii])soii  was  making  on  the  faith  of  this  con- 
tract? Whether  the  making  of  the  contract  was  in  all  respect? 
duly  formal  or  not,  tlie  books  of  the  company  were  open  to 
them,  and  upon  them  the  terms  of  the  contract  were  indicated 
by  the  entries.  For  a  long  time  after  Thompson  ceased  to  be  a 
director  and  to  have  any  share  or  part  in  the  management  of 
thetconipanv,  thoy  allowed  him  to  go  on  without  objection  or 
notice  of  the  disappri^val  of  the  contract.  If,  having  such  knowl- 
edge, they  had  t-he  riglit  to  avoid  the  contract  because  he  was 
a  director  at  the  time  it  ^vas  made,  can  thev  do  it  in  such  man- 
ner  as  to  inflict  u])on  him  the  loss  of  so  much  of  this  large  ex- 
penditure as  compliance  with  his  contract,  so  far  as  he  was 
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permitted  to  perform  it,  necessitated?  Having  the  right  to 
deprive  him  of  the  profits  which  he  could  have  made  on  the 
contract  if  permitted  to  complete  it,  have  they  also  the  right 
to  punish  him  by  depriving  him  of  money  expended  under  the 
honest  belief  that  they,  having  full  knowledge  of  all  the  facte, 
as  they  must  be  deemed  to  have  had,  and  giving  it  to  creditors, 
who  advanced  their  money  under  the  belief  that  the  company 
had  such  financial  strength  as  warranted  their  doing  so  without 
taking  security  for  its  repayment,  just  as  Thompson  laid  out  and 
expended  these  immense  sums,  under  the  like  belief?  The  law 
does  not  demand  the  infliction  of  any  such  punishment,  nor  will 
its  principles  warrant  the  court  in  depriving  him  of  compensa- 
tion for  his  expenditures  merely  because  of  his  fiduciary  status 
at  the  time  the  contract  was  made,  even  if  this  Court  has  cor- 
rectly decided  that  he  is  not  entitled  to  damages  by  way  of 
compensation  for  the  loss  of  anticipated  profits^  as  to  which 
it  is  now  too  late  to  enter  upon  any  inquiry. 

"The  rule  under  consideration  does  not  extend  so  far  as  to 
work  an  entire  confiscation  of  the  property  of  the  unfaithful 
director,  which  he  may  have  attempted  to  sell  to  his  corporation 
at  an  advance  over  its  cost  to  him,  so  as  to  derive  a  secret  profit 
therefrom;  but  in  the  accounting  which  takes  place  under  the 
principle  the  director  will  be  compelled  to  yield  to  the  corpor- 
ation the  secret  profit,  but  will  be  allowed  a  credit  for  the  prop- 
erty sold  to  the  corporation  at  its  real  value."    10  Cyc.  795. 

"In  most  jurisdictions,  as  we  have  seen,  a  contract  or  other 
transaction  between  a  corporation  and  its  directors  or  other 
officers,  the  corporation  being  represented  by  others,  or  a  con- 
tract or  other  transaction  between  a  corporation  and  a  third 
party,  from  which  a  director  or  other  officer  derives  a  profit, 
or  in  which  he  is  otherwise  personally  interested,  is  merely 
voidable  at  he  option  of  the  corporation,  and  not  absolutely 
void.  It  follows  that  the  transaction^  if  within  the  powers  of 
the  corporation,  may  be  consented  to,  ratified,  or  acquiesced  in 
by  the  stockholders,  or  by  the  board  of  directors,  if  it  could  be 
authorized  by  them.  If  it  is  consented  to  or  ratified,  with  full 
knowledge  of  the  facts,  it  is  finally  and  absolutely  binding,  and 
neither   the   corporation   nor   the   individual   stockholders   can 

• 

afterwards  sue  to  set  it  aside,  or  otherwise  attack  its  validity. 
And  since  the  corporation  may  thus  consent  to  the  transaction 
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9nd  render  it  binding,  if  it  acquiesces,  strangers  cannot  object 
This  is  true  of  contracts  and  other  transactions  between  two 
corporations  having  directors  or  other  officers  in  common.  Thev 
are  not  absohitely  void,  but,  at  the  most,  merely  voidable,  and 
may  be  rendered  binding  by  ratification  or  acquiescence  on  the 
part  of  the  stockholders.  Eatification  is  to  be  implied  if  the 
corporation  accepts  or  retains  the  benefit  of  the  transaction 
(assuming,  of  course,  that  it  can  do  other^dse),  with  knowledge 
of  tho  facts;  and  it  may  be  implied  from  acquiescence.  Ordi- 
narily, it  is  for  the  corporation — the  stockholders  collective- 
ly— to  ratify  or  disaffirm  the  transaction,  and  individual  stock- 
holders  cannot  object.  Of  course,  ratification  or  acquiescence 
by  a  majority  of  the  stockholders  cannot  bind  a  dissenting 
stockholder  where  the  transaction  is  a  fraud  upon  his  rights- 
or  beyond  the  powers  of  the  corporation,  and  cannot  prevent 
the  dissenting  stockholder ^rom  suing  in  a  proper  case  to  set 
the  transaction  aside,  and  obtain  redress  for  the  benefit  of  the 
corporation,  as  has  been  explained  in  a  former  chapter.  But 
where  the  transaction  is  of  such  a  character  that  it  might  law- 
fully have  been  authorized  by  the  majorit}',  it  may  be  lawfully 
ratified  or  acquiesced  in  by  them,  and  their  ratification  or  acqui- 
escence will  bar  an  action  by  a  dissenting  minority  to  set  it 
aside.  The  board  of  directors  may  ratify  a  transaction  if  thev 
could  have  authorized  it,  but  not  otherwise.  When  they  do 
undertake  to  ratify,  a  majority  must  be  disinterested.  It  is 
also  well  settled  that  the  corporation  and  the  stockholders 
may  and  will  lose  the  right  to  have  the  contract  or  transaction 
set  aside  by  laches  in  exercising  their  option  to  disaffirm  it 
Whether  the  delay  in  electing  to  set  the  transaction  aside  con- 
stitutes laches,  so  as  to  bar  the  right  to  relief,  will  depend 
upon  the  circumstances,  and  not  merely  upon  the  length  of 
time  which  has  elapsed.  It  was  said  by  Mr.  Justice  Miller 
in  a  leading  case  in  the  supreme  court  of  the  United  States 
in  which  a  director  had  purchased  property  of  a  corporation 
at  a  sale  under  a  deed  of  trust :  "  ^The  doctrine  is  well  settled 
that  the  option  to  avoid  such  a  sale  must  be  exercised  within  a 
reasonable  time.  This  has  never  been  held  to  be  anv  determined 
number  of  days  or  years  as  applied  to  every  case,  like  the  statute 
of  limitations,  but  must  be  decided  in  each  case  upon  all  the 
elements  of  it  which  affect  the  question.    These  are  generally  the 
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presence  or  absence  of  the  parties  at  the  place  of  the  trans- 
action, their  knowledge  or  ignorance  of  the  sale  and  of  the 
facts  which  render  it  voidable,  the  permanent  or  fluctuating  char- 
acter of  the  subject-matter  of  the  transaction  as  affecting  its 
value,  and  the  actual  rise  or  fall  of  the  property  in  value  during 
the  period  within  which  this  option  might  have  been  exercised. 
J. aches  may  bar  the  right  of  a  corporation  or  its  stockholders 
to  maintain  a  suit  to  compel  directors  to  account  for  secret 
profits.  Individual  stockholders  may  be  estopped  to  attack  f\ 
contract  or  other  transaction  on  behalf  of  the  corporation  on 
the  ground  that  directors  or  other  officers  were  personally  inter- 
ested. If  they  participated  or  consented,  or  if  they  have  rat- 
ified the  transaction  with  knowledge  of  the  facts,  they  are 
clearly  estopped.  Stockholders  will  not  be  heard  to  complain 
of  their  own  acts  as  directors.  The  right  of  individual  stock- 
holders to  complain  may  also  be  barred  by  laches"  Clark  on 
Corporations,  paragraph  764. 

This  text  is  supported  by  authorities  too  numerous  to  mention 
or  examine,  one  of  which  is  the  leading  case  of  Foss  v.  Ear- 
bottle,  2  Hare  4G1,  in  which  the  Vice-Chancellor,  after  laying 
clown  the  rigid  rules  of  law,  requiring  the  exercise  of  the  utmost 
good  faith  on  the  part  of  promotors  of  corporations,  treating 
tliem  as  acting  in  a  fiduciary  capacity,  proceeds  as  folows:  "If 
persons,  on  the  other  hand,  intending  to  form  a  company, 
should  purchase  land  with  a  view  to  the  formation  of  it,  and 
state  at  once  that  they  were  the  owners  of  such  land,  and  pro- 
pose to  sell  it  at  a  price  fixed,  for  the  purposes  of  the  company 
to  be  formed,  the  tranaction,  so  far  as  the  public  are  concern- 
ed, commencing  with  that  statement,  might  not  fall  within  the 
principle  of  Iliclrens  v.  Congrcve.  A  party  may  have  a  clear 
right  to  say — *I  begin  tho  transaction  at  this  time;  I  have 
purchased  land,  no  matter  how  or  from  whom,  or  at  what  price ; 
I  am  willing  to  sell  it  at  a  certain  price  for  a  given  purpose.^  ^' 
Another  is  Ticin-Loclc  Oil  Co.  v.  Marbury,  91  U.  S.  687,  hereto- 
fore quoted  from.  It  holds:  "The  right  of  a  corporation  to 
avoid  the  sale  of  its  property  by  reason  of  the  fiduciary  rela- 
iions  of  the  purchaser  must  be  exercised  within  a  reasonable 
time  after  the  facts  connected  therewith  are  made  known, 
or  can  by  diligence  be  ascertained.  As  the  courts  have 
never  prescribed  any  specific  period  as  applicable  to  every  case 
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like  the  statute  of  limitations,  the  determination  as  to  what 
constitute  a  reasonable  time  in  any  particular  case  must  be  ar- 
rived at  by  a  consideration  of  all  its  elements  which  effect  that 
question."    In  Stewart  v.  Railway  Co.,  38  K.  J.  L.  505,  Mr. 
Justice  Dixon,  delivering  the  opinion  of  the  court,  said :  "Afler 
an  examination  of  all  the  cases  cited,  as  also  such  others  as 
I  have  found,  and  a  careful  consideration  of  the  principle,  and 
the  results  of  regarding  and  disregarding  it,  I  have  come  to 
the  conviction  that  the  true  legal  rule  is  that  such  a  contract  is 
not  void,  but  voidable,  to  be  avoided  at  the  option  of  the  cestui 
que  trust,  exercised  within  a  reasonable  time.     I  can  see  no 
further  safe  modification  or  relaxation  of  the  principle  than 
this."    In  the  late  case  of  Hodge  v.  United  States  Steel  Corpora- 
tion, 54  Atl.  R.  I.,  decided  February  18,  1903,  Van  Syckel,  J., 
said :  "It  is  a  settled  rule  of  corporation  law  that  the  personal 
interests  of  directors  renders  a  transaction  voidable  at  the  op- 
tion of  the  stockholders,  and  not  void  per  se.    Under  the  dec- 
laration of  this  court  in  the  case  last  cited  the  shareholders  may, 
within  a  reasonable  time  after  the  disclosure  to  thom  of  thv- 
interest  of  a  director,  elect  to  avoid  the  contract;  but,  if  an 
imreasonable  time  is  allowed  to  elapse  without  exercisinjr  snch 
option,  during  which  the  position  of  directors  becomes  so  chang- 
ed that  it  would  be  inequitable  to  vacate  the  engagement,  equity 
would  refuse  to  interpose." 

On  this  question,  it  is  useless  to  multiply  authorities,  for 
the  principle  is  in  perfect  accord  with  both  justice  and  common 
sense  and  underlies  the  whole  doctrine  of  comiwusation.  It  is 
the  principle  of  estoppel  that  gives  the  right  to  recovery  for 
outhiy  and  expenses  where  performance  of  a  contract  has  bei*n 
wrongfully  prevented.  United  States  v.  Behan,  110  U.  S.  o^>. 
It  is  on  the  basis  of  compensation,  not  pimishmont.  Equity 
does  not  permit  parties  to  play  fast  and  loose  with  a  contract 
wh(»n  they  know  money  is  being  expended,  labor  performed  an«l 
obligations  contracted  on  the  faith  of  it.  They  canont  take  an 
equivocal  position,  waiting  for  time  to  reveal  whether  it  will 
prove  to  be  a  good  contract  or  a  bad  contract  and  then  accept 
it  or  reject  it  as  may  best  subserve  their  own  intcri'<t.  Ncithtr 
law  nof  equity  permits  any  person  intentionally  to  mi^li-ail 
another  to  liis  injury.  Having,  by  their  silence,  led  Thom}>5»»n 
to  believe  that  thev  would  not  disavow  his  contract,  their  ob- 
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jection  to  it,  after  he  has  acted  upon  it,  comes  too  late  to  deprive 
him  of  compensation  for  his  labor  and  outlay. 

Having  thus  seen  that  no  principle  of  law,  nor  any  decided 
case,  witliliolds  from  tlie  appellee  compensation  for  his  outlay, 
as  the  legal  consequence  of  the- termination  of  his  contract  be- 
fore completion  thereof  on  either  of  the  two  grounds  on  which 
it  was  terminated,  there  is  nothing  in  the  former  decision  to 
deprive  him  of  it.  The  language  of  both  the  opinion  and  sylla- 
bus is  ])road  enougli  to  carry  it,  and  the  principles  declared  do  not 
inhibit  it.  So,  according  to  both  the  letter  and  the  spirit  of  the 
decision,  he  is  entitled  to  it,  unless  precluded  on  some  other 
ground. 

Another  objection  urged  against  the  allowance  of  Thomp- 
Hon's  claim  is  the  alleged  purchase  by  him  of  the  property  of  the 
Blaekwater  Boom  and  Jjumber  Company  at  the  sale  under  the 
decree  of  June  23,  1893,  and  confirmed  by  the  decree  of  August 
A,  18!»3,  as  to  which  sale  and  the  terms  and  conditions  thereof 
s<»e  tlie  opinion  filed  on  the  former  appeal.  46  W.  Va  5(5,  59. 
The  ostensible  purchaser  at  this  sale  was  W.  H.  Osterhout,  but 
the  Thompsons,  the  appellee  and  his  son,  F.  E.  Thompson,  fur- 
nished him,  on  some  sort  of  terms,  part,  if  not  all,  of  the  money 
for  the  cash  payment,  and  became  his  sureties  on  the  notes  for 
the  deferred  payments.  After  the  sale  a  new  mill  was  pur- 
chased and  erected  in  the  place  of  the  one  which  had  been  burned 
down  under  the  receivership,  a  new  company  was  organized,  the 
Blackwater  Lumber  Company,  and  the  stocking,  cutting  and 
marketing  of  the  timber  was  resumed  under  the  management  of 
Frank  E.  Thompson,  and  so  continued  until  the  time  of  his 
death,  by  which  event  the  appellee  became  the  owner,  by  the 
statutes  of  descents  and  distribution,  of  all  the  estate  of  F.  E. 
Thompson,  including  a  large  amount  of  timber  to  be  cut  at  the 
mill  under  contract.  The  appellee  then  resumed  the  manage- 
ment of  the  mill  and  property,  paid  part  of  the  money  due  on 
the  notes,  and,  in  1898,  purchased  the  interest  of  Osterhout  and 
is  now  substantially  the  owner  of  all  the  property.  He  claims 
to  have  sold  to  the  new  company  his  locomotives,  cars,  steel 
rails,  splices,  teams,  camp  outfits,  tools  ajid  appliances  of  all 
kinds.  In  addition  to  the  circumstances  indicating  that  the 
Thompsons  were  the  real  purchasers,  a  witness  testifies  that  he 
had  a  conversation  with  them  and  Osterhout  in  which  they  as- 
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sured  him  that  the  mill  and  stocking  business  would  go  on  after 
the  sale  as  they  had  been  run  prior  thereto.  Thompson  d^ies 
having  made  the  purchase.  Whether  the  chargp  is  true,  is  not 
of  controlling  importance,  for  reasons  now  to  be  given. 

Having  erected  its  mill  and  obtained  contracts  of  purchase  of 
the  timber  standing  on  large  tracts  of  land  in  the  vicinity  there- 
of, and  commenced  its  operations,  the  Blackwater  Boom  and 
Lumber  Company,  on  the  18th  day  of  June,  1890,  entered  into 
a  contract  with  S.  W.  Thompson  and  the  appellee,  Albeit 
Thompson,  for  cutting  and  delivering  said  timber  at  the  mill  at 
certain  c.pecificd  prices  per  thousand  feet.  The  lands  mentioned 
in  the  contract  from  which  the  timber  was  to  be  so  taken  ai« 
those  of  the  Marshall  Coal  and  Lumber  Company,  containing 
twelve  thousand  acres,  lying  on  both  sides  of  the  Blackwater 
River,  H.  G.  Davis  &  Bro.,  Wm.  H.  Harness,  J.  6-  Harness, 
W.  W.  Harness,  H.  C.  Harness,  H.  J.  Cooper,  J.  W.  Parsons, 
CI.  S.  Harness,  G.  H.  Kuykendall,  Jacob  Van  Meter  and  Ann 
V^an  Metor.  Jn  all  the  contracts  for  the  purchase  of  the  timl:«or 
on  these  lands  by  tlic  Blackwater  Boom  and  Lumber  Company, 
111  ere  were  certain  covenants,  and  among  others,  time  limits  for 
the  removal  of  the  timber,  and  the  contract  made  with  the 
Thompsons  contained  this  clause:  "All  of  said  contracts  are 
to  be  kept  and  obsen^d  as  to  detail  by  said  Thompsons  as  bind- 
ing upon  them."  Part  of  these  lands  lay  along  and  near  enough 
to  the  river  to  make  it  practicable  to  put  the  logs  into  it  and 
drive  them  to  the  mill,  while  from  others  the  timber  had  to  be 
hauled.  So  the  contract  required  the  Thompsons  to  put  the  logs 
into  the  "mill  pond  at  Davis  in  summer  and  to  bullchain  in 
winter."  Owning  the  land  on  both  sides  of  the  Blackwater 
River,  the  ^Marshall  Coal  and  Lumber  Company,  in  its  contract 
of  sale  of  the  timber  to  the  Blackwater  Boom  and  Lumber  Com- 
pany, granted  to  it  the  free  and  exclusive  use  of  the  river  and 
its  branches  for  floating,  booiming  and  manufacturing  its  tim- 
ber, with  the  right  to  erect  dams  and  mills  for  such  purpose, 
and  also  the  right  to  construct,  on  its  lands,  tram-roads  for  haul- 
ing the  timber. 

In  ths  light  of  these  facts,  the  following  clauses  of  the  Thomp- 
son stocking  contract  are  to  be  read  and  kept  in  mind,  together 
with  what  Thompson  did  under  the  contract,  in  order  to  clear- 
ly understand  his  situation  when  the  property  and  rights  of  the 
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Blackwater  Boom  and  Lumber  Company  were  sold  free,  and  dis- 
charged, from  the  obligations  of  his  contract : 

"9th.  Said  Thompsons  agree  to  make  all  river  improvements 
.ind  repairs  to  river  piers,  dams,  booms,  etc.,  while  said  river  im- 
provements are  used  by  thejn,  excepting  always  dams,  piers, 
booms,  etc.,  at  the  mill;  but  said  Thompsons  agree  to  renew  the 
boom  and  renew  the  piers,  down  to  the  water  even  at  the  mill 
pond,  once  during  this  contract  when  said  boom  and  piers  need 
said  repairs;  and  said  Blackwater  Boom  and  Lumber  Co.  agree 
to  furnish  the  standing  timber  for  said  repairs  to  Davis  boom 
and  piers  at  mill.'*' 

"10th.  The  Blackwater  Boom  and  Lumber  Company  agree 
to  sell  and  S.  W.  and  A.  Thompson  agree  to  purchase  all  effects 
uecd  by  said  Co.  in  stocking  and  driving  as  follows,  to-wit, 
horses,  harness,  wagons,  tools,  supplies,  and  camp  outlits  also 
co.'s  blacksmith  shop  at  Day  is,  with  its  tools  and  supplies  in 
shop  and  ordered;  all  effects  at  a  fair  valuation,  but  if  parties 
cannot  agree  at  a  fair  valuation  then  the  valuation  of  above 
property  shall  be  decided  by  a  board  of  arbitration,  to  be  com- 
posed of  parties  agreeable  to  both  parties  hereto.  It  is  mu- 
tually agreed  that  'one  have'  the  purchase  price  of  above  prop- 
erty be  paid  on  20th  Aug.  and  one-half  be  paid  on  20th  Sept., 
1890.'' 

"11th.  It  is  mutually  agreed  by  the  parties  hereto  that  in 
case  any  improvements  not  sold  as  above  provided  for  be  used 
by  said  Thompsons,  such  as  camps,  slides,  &c,  said  Thompsons 
agree  to  pay  for  use  of  same,  excepting  camps  along  the  river, 
for  which  no  charge  is  to  be  made,  for  a  consideration  to  be 
agreed  upon." 

"12th.  The  Blackwater  Boom  and  Lumber  Co.,  agree  to 
grant  to  said  S.  W.  and  A.  Thompson  all  the  rights  and  priv- 
ileges held  by  them  imder  the  Marshall  C.  &  S.  Co.  contract  and 
under  other  contracts  to  erect  dams,  booms,  piers  and  erect  and 
build  bridges  and  tramroads,  but  only  for  the  purpose  of  carry- 
ing out  this  contract;  and  the  said  Blackwater  Boom  and  Lum- 
ber Co.  agree  to  proceed  under  their  contract  for  the  purpose 
of  condemning  rights  of  way,  etc.,  provided  said  Thompsons 
pay  all  costs,  judgments  and  damages  under  said  condemna- 
tion proceedings,  always  provided  said  Thompsons  require  said 
proceedings  to  carry  out  this  contract." 
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Thompson  shows  that,  under  this  contract,  he  expended 
$1,700.00  on  the  dams  in  the  river,  and  constructed  two  and 
one-half  miles  of  tramroad,  called  the  'harness  Tram-road/' 
at  a  cost,  exclusive  of  rails,  splices,  spikes  and  switches,  of  $3,- 
200.00,  and  11  210-320  miles  of  standard  guage  tram-road, 
at  a  cost,  as  aforesaid,  of  $19,582.25,  besides  two  bridges  across 
the  Blackwater  River  at  a  cost  of  $1,200.00.  In  addition  to 
this,  he  built  engine  houses,  a  repair  shop,  sand  house  and  nec- 
essary switches,  put  the  steel  on  the  roads  and  equipped  them 
with  three  locomotives  and  cars,  making  a  total  outlay  of  $53,- 
258.60,  according  to  a  statement  filed  as  an  exhibit  with  his 
petition.  As  tested  by  the  items  credited  in  the  commiasioner's 
report  to  the  railroad  and  the  tram-road  accounts,  this  estimate 
appears  to  be  under,  rather  than  above,  the  actual  cost.  A  large 
portion  of  this  expense,  it  will  be  observed,  was  on  account  of 
the  dams,  bridges,  and  cutting  amd  grading  of  roa<}s  which,  by 
clause  12  of  the  contract,  could  be  used  by  Thompson  for  no 
other  purpose  than  that  of  the  performance  of  his  contract. 
By  selling  the  Blackwater  Boom  and  Lumber  Company's  prop- 
erty discharged  from  his  contract,  the  purchaser  obtained  the 
benefit  of  these  improvements.  Though  the  rolling  stock  and 
the  materials  of  the  railroad  might  have  been  taken  away  and 
held  by  Thompson,  the  benefit  of  his  expenditures  upon  the 
dams  and  bridges  and  in  the  opening  and  grading  of  roads, 
would  have  gone  to  the  purchaser.  At  the  time  of  the  sale, 
there  were  several  millions  of  feet  of  timber  lying  in  the  woods 
and  streams  on  which  work  had  been  done  to  the  amount  of 
$12,399.63,  payment  of  which  could  not  be  demanded  by  Thomp- 
son under  the  contract  until  after  actual  delivery  which  was 
prevented  by  the  court.  The  purchaser  took  this  timber  d» 
charged  of  Thompson's  claim  for  labor  done  on  it.  Having  com- 
pleted and  equipped  his  tram-roads  at  great  cost,  he  was  in  a 
position  to  earn  profits  in  the  performance  of  the  unexecuted 
part  of  his  contract,  and  by  purchasing  the  property  himself, 
if  he  did  so,  he  thereby  paid  into  the  hands  of  the  court  tha 
supposed  value  of  his  work  on  the  dams,  bridges.,  roads,  ftc^ 
and  said  sum  of  $12,399.63  due  to  himself  for  work  done  oi 
timber  not  delivered.  His  bid  may  not  have  provided  for  any 
profits,  as  by  becoming  the  purchaser  he  secur«d  to  himself  the 
right  to  continue  and  complete  the  logging  of  the  timber.    Had 
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he  purchased  subject  to  his  contract,  the  sale  would  not  have 
deprived  him  of  the  benefit  of  his  permanent  improvements,  and 
he  would  have  been  compelled  to  pay,  in  addition  to  the  pur- 
chase money,  said  sum  of  $12,399.63  due  to  himself,  as  well  as 
profits  thereafter  accruing  by  the  completion  or  the  logging  con- 
tract. If  Osterhout  was  a  bona  fide  purchaser  of  the  property 
discharged  of  the  Thompson  contract,  it  is  perfectly  clear  that 
he  obtained  and  paid  for  said  permanent  improvements,  and 
the  timber  on  which  Thompson  had  done  work  for  which  he  had 
not  been  paid.  What  he  paid  for  these  went  into  the  hands  of 
the  court,  and  Thompson  is  equitably  entitled  to  it.  If,  on  the 
other  hand,  Thompson  was,  in  fact,  the  purchaser,  he  purchased 
on  the  same  basis  and  paid  his  own  money  into  court  to  be 
returned  to  him  to  the  extent  of  the  value  of  said  improvements 
and  the  amount  due  for  work  done  on  timber.  Assuming  that 
Thompson  put  in  both  bids,  $72,500.00  subject  to  his  contract 
and  $110,000.00  discharged  from  his  contract,  the  latter  having 
been  confirmed,  the  difference  of  $37,500.00  indicates  that  a 
large  amount  was  paid  by  him  for  the  privilege  of  retaining  the 
benefit  of  his  expenditures.  It  also  indicates  that  the  bidders, 
parties  to  the  suit  and  the  court,  in  ordering  and  confirming 
the  sale,  imderstood  that,  on  one  basis,  the  purchaser  should  al- 
low Thompson  to  continue  his  contract  and  pay  him  all  de- 
mands thereafter  accruing  under  it,  and  that,  on  the  other,  he 
should  not  be  liable  to  Thompson  for  anything  and  that  Thomp- 
son should  look  to  the  purchase  money  in  the  hands  of  the 
court  for  the  satisfaction  of  any  claims  he  might  have. 

In  cases  of  breach  of  contract,  money  paid  out  and  expended 
by  the  plaintiff  to  prevent  or  lessen  the  resulting  damages  is 
recoverable.  A  man  is  not  precluded  from  recovering  because'  it 
is  in  his  power,  by  the  expenditure  of  his  own  money,  to  save 
himself  from  the  injury  inflicted  by  the  other  party.  Suther- 
land on  Damages,  in  treating  of  the  elements  of  damages,  says 
at  section  88,  (3rd  ed.)  :  "Fifth,  such  losses  may  consist  of  labor 
done  and  expenses  incurred  to  prevent  or  lessen  damages  which 
would  otherwise  result  from  the  defendant's  default  or  mis- 
condtict.  The  law  imposes  upon  a  party  injured  by  another's 
breach  of  contract  or  tort  the  active  duty  of  using  all  ordinary 
care  and  making  all  reasonable  exertions  to  render  the  injury 
as  light  as  possible.    If  by  his  negligence  or  wilfulness  he  al- 
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tows  the  damages  to  be  nimeoessarily  enhanced^  the  v 
loss,  that  which  was  avoidable  by  the  performance  of  his  duty, 
falls  upon  him.  This  is  a  practical  obligation  under  a  great 
variety  of  circumstances,  and  as  the  damages  which  are  suffered 
by  a  failure  to  perform  it  are  not  recoverable  it  is  of  mudi  im- 
portance. Where  it  exists  the  labor  or  expense  which  its  per- 
formance involves  is  chargeable  to  the  party  liable  for  the  in- 
jury thus  mitigated;  in  other  words,  the  reasonable  cost  of  the 
measures  which  the  injured  party  is  bound  to  take  to  lessen 
the  damages,  whether  adopted  or  not,  will  measure  the  com- 
pensation the  party  injured  can  recover  for  the  injury  or  the 
part  of  it  that  such  measures  have  or  would  have  prevented. 
This  is  on  the  principle  that  if  the  efforts  made  are  successful 
the  defendant  will  have  the  benefit  of  them;  if  they  prove 
abortive  it  is  but  just  that  the  expense  attending  them  shall 
be  borne  by  him/'  The  latter  part  of  the  same  section  demon- 
strates the  duty  to  make  the  loss  as  light  as  possible  in  case  of 
notice  of  rescission  given  by  one  party  to  the  other,  but  it  also 
appears  that  money  expended  in  doing  so  is  recoverable.  This 
equitable  and  common  sense  principle  must  be  applied  here,  and, 
therefore,  if  Thompson  was  the  actual  purchaser,  the  circum- 
stance does  not  preclude  the  allowance  of  his  claim. 

In  support  of  the  view  here  taken,  the  following  is  qucvted 
from  the  decree  of  confirmation  of  the  sale:  '^The  said  special 
receiver  is  directed  to  execute  and  deliver  to  the  said  William 
H.  Osterhout,  the  purchaser,  a  deed  conveying  to  him  all  the 
property,  real  and  personal,  and  also  all  the  corporate  rights, 
powers,  privileges  and  franchises  of  the  said  Blackwater  Boom 
&  Lumber  Company,  together  with  all  the  improvements  made 
in  said  Blackwater  river  and  its  tributaries,  including  dams, 
piers  and  booms  and  all  standing  timber  belonging  to  said 
company,  and  all  the  rights,  powers  and  privileges  conferred 
upon  said  company  under  and  by  virtue  of  the  contracts  set 
forth  in  the  decree  of  sale,  other  than  the  logging  contracts 
with  S.  W.  and  A.  Thompson;  and  in  said  deed  said  receiver 
shall  reserve  a  lien  for  unpaid  purchase  money  upon  the  real 
estate  conveyed  and  upon  the  leashold  property  held  under 
leases  from  H.  G.  Davis  and  others  and  upon  all  improvementi 
thereon;  and  the  said  receiver,  Fairfax  S.  Landstreet^  is  di- 
rected forthwith  to  turn  over  and  deliver  to  the  said  purchaser, 
William  H.  Osterhout,  the  possession  of  all  said  properly,  real 
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and  personal^  and  all  the  original  timber  contracts  aforesaid/' 
If  the  price  paid  was  inadequate,  it  is  too  late  to  suggest  that 
the  inadequacy  is  the  result  of  manipulation  on  the  part  of 
Thompson  or  of  collusion  between  him  and  Osterhout.  That 
would  have  been  ground  for  resisting  confirmation  of  the  sale, 
but  it  can  have  no  bearing  on  the  question  of  Thompson's  right 
to  compensation  or  the  amount  thereof.  The  sale  was  widely 
advertised  and  was  public  and  open  to  the  world  and  the  con- 
firmation without  objection  on  the  part  of  creditors  or  stock- 
holders estops  them  from  denying  the  fairness  of  the  sale  or 
adequacy  of  the  price.  At  any  rate,  it  has  no  connection  what- 
ever with  the  matter  now  under  consideration. 

The  foregoing  principles  and  conclusions  settle  the  most  im- 
portant question  in  the  case,  but  do  not  cover  the  exceptions 
touching  specific  items  entering  into  the  account,  the  mode  of 
statement  and  the  evidence  upon  which  the  balance  struck  de- 
pends. Under  exceptions  1,  2,  3,  6,  12  and  13,  it  is  insisted 
that  Thompson's  contract  was  divisible,  that  the  executed  part 
of  it  could  not  be  considered  in  ascertaining  his  compensation, 
and  that  the  sums  expended  in  getting  out  the  timber  which 
had  been  paid  for  and  the  amounts  received  on  account  of  it, 
should  not  have  been  charged  and  credited  in  the  statement, 
for  the  reason  that  if,  in  any  instance,  Thompson,  had  lost 
money  on  any  particular  lot  of  timber,  the  loss  was,  by  such 
method  of  statement,  wrongfully  charged  to  the  company  sinco 
it  ought  to  be  borne  by  Thompson,  and  if,  in  any  instance,  a 
profit  had  resulted,  it  was  wrongfully  given  to  the  company, 
as  it  belonged  to  Thompson.  If,  on  the  last  stated  hypothesis, 
any  error  has  been  committed,  it  is  not  prejudicial,  but  benefi- 
cial, to  the  appellants  and  they  cannot  complain  of  it.  If,  on 
the  former,  any  error  was  committed,  it  is  prejudicial,  but  the 
burden  is  upon  the  appellants  to  show  that  such  losses  sus- 
tained were  carried  into  the  general  balance  against  the  com- 
pany. This  they  have  failed  to  do.  They  point  out  no  instance 
of  such  charge,  and  have  introduced  no  evidence  showing  it. 
Moreover,  it  is  a  question  of  fact  on  which  the  commissioner  and 
the  court  below  have  passed,  and  their  finding  cannot  be  dis- 
turbed by  this  Court  unless  plainly  wrong.  How  is  it  possible 
to  determine  the  amount  of  compensation  on  the  basis  of  charg- 
ing all  expenditures  and  the  value  of  work  and  labor,  and  cred- 
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iting  all  sums  received,  without  including  those  relating  to 
the  executed  part  of  the  contract?  The  lengthy  argument  of  the 
brief  on  this  point  not  only  fails  to  point  out  any  wrong  done, 
but  also  to  show  how  it  is  possible  to  arrive  at  the  amount  neoei^ 
sary  to  reimburse  for  outlay  in  any  other  way  with  any  degree  of 
certainty. 

Exceptions  d,  10,  11,  14,  15  and  17  present  the  contentiofi 
that  the  expenditures  for  permanent  improvements  and  prep- 
arations for  the  execution  of  the  contract  should  be  appor* 
tioned  between  the  executed  and  unexecuted  parts  of  the  con- 
tract, on  the  theory  that  if,  when  interrupted,  his  contract  was 
three-fifths  performed,  he  should  be  allowed  only  two-fifths  of 
such  expenditures.  The  authorities  cited  for  this  do  not  sup- 
port it.  The  first  is  Watts  v.  Cantors,  115  U.  S.  353,  holding 
that  a  clause  in  a  charter — party  whereby  the  parties  bind 
thcmesclves,  etc.,  "in  the  penal  sum  of  estimated  amount  of 
freight,"  to  the  performance  of  the  agreements  contained  in 
the  contract,  is  not  a  stipulation  for  liquidated  damages  and 
is  discharged  by  payment  of  the  actual  damages  sustained  by 
breach  of  the  agreement.  Another  is  Steamship  Co,  v.  Card, 
59  Fed.  Rep.  159,  holding  as  follows:  "In  awarding  damages 
against  a  charterer  for  refusing  a  vessel,  the  net  freight  earned  bv 
obtaining  another — ^less  valuable — cargo  is  to  be  deducted  from 
the  sum  which  would  have  been  earned  under  the  charter.'^ 
Another  is  Transfer  Co,  v.  Merchants  &  Co.,  12  App.  Div.  X. 
Y.  260,  applying  the  principle  of  the  last  named  case  in  deter- 
mining the  measure  of  damages  for  breach  of  an  agreement  to 
take  and  deliver  the  output  of  an  ice  manufacturing  plant 
Another  is  Ewing  v.  Codding,  5  Blackf.  Ind.  433,  an  action  by 
a  landlord  against  the  tenant  for  breach  of  an  agreement  to 
deliver  one-third  of  the  crops  as  rent,  in  which  it  was  held  that, 
in  assessing  the  damages,  the  defendant  might  prove,  in  miti- 
gation thereof,  that,  after  the  making  of  the  lease,  the  plaintiff, 
with  defendant's  consent,  had  leased  a  part  of  the  premises  to 
a  third  person,  from  whom  he  had  received  rent  for  that  part. 
The  last  one  is  Jebsen  v.  Dock  Co.,  L.  B.  10  C.  P.  300,  idatuig 
to  reduction  of  damages  resulting  from  a  breach  of  a  contract 
concerning  one  ship  by  applying  profits  earned  witii  another 
ship.  These  authorities,  except  the  Indiana  case,  all  relate  to 
damages  by  prevention  of  anticipated  profits,  and  not  to 
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pensation  for  outlay  and  expenses,  and  are  so  obviously  inap- 
plicable to  the  proposition  contended  for  that  it  would  be  a 
waste  of  time  to  comment  on  them.  Nor  has  the  Ewing  v.  Cod- 
ding case  the  remotest  bearing  on  the  question.  By  consent  of 
parties  part  of  the  land,  and  consequently,  part  of  the  rent, 
were  eliminated  from  the  contract.  The  proposition  is  not  only 
unsupported  by  any  authority,  but  is  also  at  variance  with  the 
law  of  compensation  and  reimbursement  as  laid  down  by  the 
courts.  It  is  an  element  in  every  case  of  damages  for  preven- 
tion of  the  performance  of  a  contract  and  is  ascertained  upon 
the  following  basis:  ^'When  one  party  enters  upon  the  per- 
formance of  a  contract,  and  incurs  expense  therein,  and,  being 
willing  to  perform  it,  is,  without  fault  of  his  own,  prevented 
by  the  other  party  from  performing,  his  loss  will  consist  of  two 
distinct  items  of  damage :  Ist,  his  outlay  and  expenses ;  2d,  the 
profits  he  might  have  realized  by  performance,  which  profits 
are  related  to  the  outlays  and  include  them  and  something  more. 
The  first  item  he  may  recover  in  all  cases,  unless  the  other  party 
can  show  the  contrary."  United  States  v.  Behan,  110  U.  S. 
338.  Here  there  is  no  question  of  profits.  It  is  one  of  outlay, 
time,  labor  and  expenses  and  is  governed  by  so  much  of  the 
foregoing  rule  as  relates  to  reimbursement  for  outlay.  The 
idea  of  apportionment  here  contended  for  is  nowhere  to  be  found 
in  it,  nor  do  its  terms  leave  any  room  for  it.  "But  as  Towne 
saw  fit  to  say  that  the  special  contract  was  not  binding  upon 
him,  it  cannot  be  set  up  by  his  executor  as  binding  upon  the 
plaintiff.  King  v.  Welcome,  5  Gray  41.  It  cannot  be  treated 
as  a  nullity  for  one  purpose,  and  as  a  contract  for  another.  It 
required  two  years  for  its  completion,  and  both  parties  under- 
stood that  there  was  to  be  no  profit  or  advantage  to  the  plaintiff 
except  from  the  operation  of  both  years  taken  together.  A  large 
part  of  the  labor  and  expense,  incurred  in  the  first  year,  had 
no  reference  whatever  to  the  operations  and  results  of  that 
year,  taken  by  itself,  but  were  a  preparation  of  the  land  for 
increased  productiveness  in  the  second  year.  The  plaintiff 
must  be  considered  as  having,  in  that  way,  paid  in  advance, 
in  part  at  least,  for  the  privilege  of  using  the  land  the  second 
year  in  the  manner  agreed  upon.  By  tlie  repudiation  of  the 
contract,  he  has  lost  the  privilege  which  he  had  so  paid  for. 
The  consideration  upon  which  he  made  that  payment  has  failed 


630  Gbiffith  v.  Booh  and  Lumber  Co.  [55 

by  the  wilful  act  of  the  other  party  to  the  contract,  and  he  i5 
therefore  entitled  to  recover  back  what  he  has  so  paid."  Iftl- 
liams  V.  Bemis,  108  Mass.  91. 

To  apportion  the  expense  for  permanent  improvements  be- 
tween the  executed  and  unexecuted  portions  of  the  eontracL  on 
the  theory  that  Thompson  has  had  three-fifths  of  the  benefit  of 
them  would  be  inconsistent  with  the  rule  of  compensation  adopt- 
ed and  contrary  to  the  facts  as  regards  the  alleged  reception  of  the 
three-fifths  of  the  benefit  of  them.  Ever}^hing  received  by  him 
goes  in  reduction  of  his  bill  for  services  and  outlay.  Every  dol- 
lar paid  by  him,  profits  on  the  executed  work  included,  is  charged 
against  his  bill.  How  can  it  be  said,  then,  that  he  has  had  the 
benefit  of  these  improvements  so  far  as  the  contract  has  been 
executed?  The  rule  of  compensation  as  laid  down  by  the  conrt 
deprives  Thompson  of  all  his  profits,  past  and  future,  direcia 
that  he  be  made  whole,  nothing  more,  nothing  less,  and  excludes 
any  inquiry  as  to  allowances  of,  or  deductions  for,  profits  bene- 
fits and  losses. 

In  this  connection,  it  is  contended  that  Thompson  should  not 
be  allowed  the  money  expended  in  the  construction  of  the  rail- 
road because  he  hauled  over  it  more  of  F.  E.  Thompson's  timber 
than  of  the  coin^ny's  timber.  In  order  to  reach  the  Van  Meter 
tract  of  timber  owned  by  the  company,  and  which  Thompson  was 
bound  to  log  under  a  short  time  limits  it  was  necessary  to  build 
the  road  through  tlie  C.  E.  Harness  tract,  the  timber  on  which 
belonged  to  F.  E.  Thompson,  or  to  the  company  and  was  to  be 
logged  by  said  F.  E.  Thompson.  Albert  Thompson  having  built 
his  road  through  said  tract,  hauled  timber  from  it  for  F.  E. 
Thompson  and  has  credited  in  his  stalcment  against  his  expendi- 
tures, the  hauling  of  said  timber  at  fifty  cents  per  thousand 
and  testifies  that  there  was  a  profit  in  it  to  him  and  therefore 
to  the  company.  But  it  is  said  he  hauled  more  timber  on  this 
road  for  his  son  than  he  hauled  for  the  company,  and,  that, 
therefore,  he  did  not  build  it  for  use  under  his  contract  with  the 
company.  This  position  is  untenable.  He  was  bound  to  take 
the  timber  from  the  Van  Meter  tract,  No.  8,  the  W.  H.  Harness 
tract  No.  11,  and  the  J.  W.  Parsons  tract  No.  12,  under  time 
limits,  all  lying  beyond  the  C.  E.  Harness  tract,  from  which  he 
incidentally  hauled  timber  for  F.  E.  Thompson.  The  situation 
of  these  lands  necessitated  the  hauling  of  the  timber  by  a  rail- 
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road  or  in  some  other  way.  He  may  have  hauled  more  of  his 
son's  timber  than  of  the  coropany^s,  too,  but  the  question  is  not 
v/hat  was  actually  hauled.  It  is  the  purpose  for  which  the  road 
was  built  and  that  is  very  apparent  from  the  facts  stated.  Had 
he  been  permitted  to  complete  Tiis  contract,  the  relative  amounts 
actually  hauled  for  the  company  and  for  F.  E.  Thompson  would 
in  the  end  have  been  in  a  proportion  very  different  from  what 
they  are  now.  It  is  further  objected,  in  this  connection,  that 
Thompson  hauled  some  bark  and  pulpwood  of  his  own  over  this 
road,  and,  for  hauling  bark,  purchased  some  bark  cars.  These 
were  used  not  only  in  hauling  bark,  but  also  in  hauling  supplies 
to  the  camps  along  the  road,  the  log  cars  being  unsuitable  for 
that.  He  has  credited  what  he  deems  a  fair  price  for  the  haul- 
ing of  the  bark^  and  the  cars  are  credited  at  a  little  more  than 
what  they  cost.  All  this  seems  to  be  purely  incidental,  and  does 
not  prove  the  road  to  have  been  built  for  a  purpose  other  than 
the  carrying  out  of  the  logging  contract. 

Again  it  is  urged  that  compensation  cannot  be  had  because 
the  work  under  the  contract  was  prosecuted  in  the  name  of  a 
corporation  organized  by  Thompson  called  the  Forest  City  Lum- 
ber and  Improvement  Co.  No  authority  is  cited  in  support  of 
the  contention  and  the  argument  in  its  favor  is  far  from  con- 
vincing. If  a  contractor  can  employ  individuals  to  aid  in  car- 
rying on  his  contract  why  can  he  not,  on  the  same  principle,  pro- 
cure the  work  to  be  done  by  a  corporation  ?  Must  he  do  all  the 
work  with  his  own  hands  or  keep  the  business  all  in  his  own 
name?  If  he  chooses  to  operate  through  a  corporation  so  as  to 
limit  his  liability  on  claims  for  damages  as  to  third  persons,  or 
to  keep  one  branch  of  his  business  separate  from  others,  is  that  a 
maiter  which  in  any  way  prejudices  or  concerns  the  other  party 
to  the  contract,  even  if  it  be  in  some  sense  immoral  or  even  con- 
trary to  public  policy,  as  charged  in  the  argument?  Whether  it 
is  immoral  or  otherwise  wrong,  we  have  no  occasion  to  say. 

Exception  No.  22  comprises  six  different  items.  The  first  is 
$4,750.00  charged  by  Thompson  for  his  personal  services.  The 
objection  seems  to  1^  that  he  charged  this  as  a  salary  at 
$1,500.00  per  year  as  president  of  the  Forest  City  Lumber  and 
Improvement  Co.,  a  mere  instrumentality  in  his  hands  for  the 
execution  of  the  work  under  his  contracts  As  already  indicated, 
Inhere  is  nothing  in  this  objection.    The  second  is  to  the  al« 
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lowance  of  three  items  of  $1,500.00,  $300.00  and  $878.35,  paid 
by  Thompson  to  three  sub-contractors,  Talbord,  Bartlett  and 
Whitcomb.  These  were  paid  to  discharge  liabilities  thrown  np- 
on  him  by  the  interruption  of  his  work  under  the  main  contract, 
and  he  was  bound  to  pay  them.  They  were  necessary  expendi- 
tures, but  it  is  said  they  were  disallowed  by  this  Court  on  the 
former  appeal.  No  reference  to  them  is  found  in  the  opinion 
and  there  is  no  more  reason  for  saying  they  were  disallowed 
than  for  holding  many  thousands  of  dollars  of  other  expendi- 
tures to  have  been  so  cut  out.  The  third  objection  is  to  the  al- 
lowance of  $65.00  expended  by  Thompson  in  hunting  a  loco- 
motive, because  he  is  allowed  $1,500.00  a  year  for  personal 
services.  Are  his  expenses  to  come  out  of  his  small  allowance 
for  services?  The  fourth  relates  to  the  bark  cars,  which  has 
been  disposed  of.  The  fifth  is  of  the  same  nature  and  relates  to 
an  item  of  $400.00  for  lumber  cars,  which  Thompson  used 
in  hauling  his  own  lumber,  as  well  as  for  purposes  of  his  con- 
tract. They  were  sold  and  the  proceeds  credited  as  well  as 
their  earnings  in  hauling  his  lumber.  The  sixth  is  to  all  items 
in  the  accoimt,  because  they  were  paid  by  the  Forest  City  Lum- 
ber and  Improvement  Co.,  and  not  by  Thompson.  Nothing  fur- 
ther need  be  said  on  that  subject. 

Exceptions  Nos.  5,  IG,  18  and  19  relate  to  questions  of  com- 
petency, relevancy  and  sufficiency  of  the  evidence  upon  which 
the  report  is  based.  It  is  shown  that  many  of  the  items  charged 
were  not  found  on  the  books  of  the  Forest  City  Lumber  and 
Improvement  Co.,  or  the  Blackwater  Boom  and  Lumber  Co., 
but  were  taken  from  Thompt^on's  private  memoranda,  or  in- 
serted upon  his  verbal  representations.  The  commissioner  has 
made  a  complete  list  of  all  the  items  not  taken  from  the  books. 
Those  in  Thompson's  favor  arc  principally  items  of  rent,  wag*^ 
of  S.  W.  Thompson,  superintendent,  services  of  Albert  Thomp- 
son, amounts  paid  Tolbard,  Bartlett  and  Whitcomb,  an  item  of 
$230.00  paid  the  Blackwater  Boom  and  Lumber  Co.  for  loss 
of  timber  on  the  Van  Meter  land  not  removed  within  the  limit 
of  time  specified  in  the  contract,  and  an  item  of  $450.00  paid 
for  a  team  of  horses  and  harness.  These  charges  amount  to 
$14,271.94,  and,  with  the  exception  of  three  or  four  small  items, 
were  all  fully  explained  by  Thompson  in  his  testimony  and 
shown  by  him  to  be  proper  charges,  under  the  principles  of  law 
hereinbefore  announced.    The  items  on  the  other  side  of  the  ac- 
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count  not  taken  from  the  books  amount  to  $26,357.97,  composed 
of  credits  for  stocking  and  hauling  for  F.  E.  Thompson  and  the 
proceeds  of  the  locomotives,  cars,  rails,  horses,  harness,  wagons, 
fee,  sold  to  the  Blackwatcr  Lumber  Company.     It  is  not  per- 
ceived that  any  wrong  has  been  done  the  appellants  in  respect 
to  any  of  these  items.    But  it  is  said  the  accounts  concerning 
work  done  for  F.  E.  Thompson  and  for  the  Blackwater  Boom 
and  Lumber  Company  have  been  so  mingled  as  to  render  it  im- 
proper to  allow  any  of  the  items  to  enter  into  a  statement  for 
the  purpose  of  ascertaining  the  amount  expended  by  Thompson 
under  his  contract.     No  instance  is  specified  in  which  money, 
laid  out  on  work  for  F.  E.  Thompson,  is  charged  in  favor  of 
Albert  Thompson,  without  a  corresponding  credit  for  the  stock- 
ing and  hauling  of  liis  timber  at  fair  prices,  the  same,  or  about 
the  same,  prices  as  those  paid  Albert  Thompson  under  his  con- 
tract.   All  tlie  timber  logged  for  F.  E.  Thompson  went  to  the 
Blackwater  Boom  and  Lumber  Company.    Its  books,  as  well  as 
Thompson's,  must  have  shown  the  amount  of  it  so  far  as  deliv- 
ered.   Is  Thompson  to  be  deprived  of  all  compensation  because 
he  is  unable  to  separate  these  accounts,  when  it  is  evident  that  the 
balance  found  by  charging  and  crediting  as  aforesaid  is  sub- 
stantially the  true  balance?    As  his  work  progressed,  there  was 
nothing  in  the  situation  to  apprise  him  or  the  other  interested 
parties  that  it  would  ever  become  necessary  for  him  to  produce 
the  evidence  now  demanded  and  it  is  as  clear,  full  and  fair  as 
could  be  expected  under  such  circumstances.    The  books  of  the 
two  companies  were  open  to  the  commissioner  and  counsel  on 
both  sides  and  were  thorouglily  and  critically  examined  by  the 
former  and  from  them  and  tlie  testimony  taken,  he  has  arrived 
at  a  conclusion  which  the  circuit  court  has  confirmed.    The  evi- 
dence on  which  it  rests  is  neither  incompetent  nor  irrelevant, 
and  there  is  nothing  to  pass  upon  but  its  sufficiency.    How  can 
this  Court  disturb  tlie  finding,  if  the  appellants  arc  unable,  as 
apparently  they  are,  to  show  wherein  or  how  they  have  suf- 
fered from  an  erroneous  finding  upon  the  evidence?    They  fail 
to  show  or  indicate  that  any  money  was  lost  on  the  wonrk  done  for 
F.  E.  Thompson,  nor  do  they  put  a  witness  on  the  stand  who  de- 
nies Thompson's  claim  that  there  was  a  profit  in  it.    If  it  was 
profitable,  how  are  they  injured?    If  so,  how  can  it  be  other- 
wise than  that  they  are  benefited? 
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Does  the  amount  of  this  decree  as  compared  with  the  former 
one  indicate  injustice?  It  is  suggested  that  Thompson  now  has 
a  decree  for  outlay,  services  and  expenses  about  equal  to  his 
former  decree  for  these  and  profits  added.  But  the  record  does 
not  vorify  the  charge.  Under  the  former  decree,  he  had,  on  ac- 
count of  the  claims  inchided  in  the  present  decree,  principal 
s?unis  decreed  to  him,  amounting  to  $94,433.50,  and,  under  the 
present  decree  on  the  same  accounts,  after  his  claim  for  profits 
has  been  eliminated,  about  $48,000.00,  making  a  difference 
against  him  of  about  $46,433.00.  Prom  the  $48,000.00  now  al- 
lowed, deduct  the  item  of  $12,399.63,  representing  uncompleted 
work  on  timber  actually  felled,  and  the  remainder  is  $35,600.37 
the  amount  decreed  for  money  expended,  not  directly  upon  the 
timber,  but  in  making  betterments,  and  improvements  and 
other  preparations  for  carrying  on  the  work.  In  view  of  what 
has  been  shown  respecting  the  character  and  magnitude  of  this 
nrork,  the  Court  cannot  say  the  amount  is  unreasonable  and  un- 
sustaincd  by  the  evidence.  It  is  suggested  in  this  connection, 
however,  that  there  is  inconsistency,  condemning  and  rendering 
worthless  Thompson's  testimony  and  all  his  evidence,  in  this, 
that,  in  obtaining  his  former  decree,  he  swore  his  contract  was 
a  profitable  one,  and  now  shows  it  to  have  been  a  losing  one.  The 
basis  of  the  former  and  present  estimates  are  entirely  differ- 
ent. When  Mr.  Thompson,  on  the  former  inquiry,  testified  that 
$10,000.00  had  been  .sunk  in  the  first  year,  and  almost  made  up 
by  the  profits  of  the  second  year,  he  spoke  of  profits,  not  outlay 
and  expenses.  Just  how  he  estimated  them  docs  not  appear. 
The  present  inquiry  is  upon  an  entirely  different  basis,  and,  ev<ai 
if  there  be  inconsistency,  and  the  logic  of  facts  shows  the  pres- 
ont  result  to  be  reasonable  and  just,  is  it  to  be  cast  aside  and 
justice  withheld  because  of  such  inconsistency?  The  great  bulk 
of  the  expenditures  and  receipts  by  Thompson  is  shown  by  items 
taken  from  books,  the  correctness  and  accuracy  of  which  have 
not  been  impaired  or  overthrown.  There  is  a  substantial  check 
upon  them  found  in  the  books  of  the  Blackwater  Boom  and 
Lunilx»r  Company.  x\ll  of  them,  both  sets,  have  been  open  to  the 
commissioner  and  counsel.  Who  has  pointed  out  any  omissions, 
any  padding,  any  false  or  fraudulant  entries?  There  is  not  an 
intimation  of  such  a  thing  anywhere  in  the  record  or  the  argu- 
ment.   There  is  no  suggestion  of  fraud  in  connection  with  the 
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omissions  from  the  books  of  certain  credits  and  charges  re- 
ported by  the  com niissi oner  as  not  having  been  found  on  the 
books. 

This  disposes  of  all  important  exceptions  and  assignments  of 
error  respecting  the  principles  on  which  the  account  is  stated 
and  the  items  thereof.  But  two  errors,  not  made  the  subjects 
of  exceptions  nor  mentioned  in  the  assignments  of  error,  have 
been  discovered.  The  receiver  paid  Thompson  in  August,  1893, 
interest  amounting  to  $330.68,  which  has  not  been  credited  in 
the  account  against  him,  though  charged  in  his  favor.  He  is 
credited  as  of  October,  1894,  with  $15,955.00,  proceeds  of  prop- 
c?rty  sold,  and,  as  of  Doccmbor,  1895,  with  $2,000.00  on  account 
of  property  sold.  These  sums  should  have  been  credited  as  of 
August,  1893,  for  Thompson  used  them  from  that  date  until 
thoy  were  sold,  and  he  ought,  therefore,  to  pay,  as  compensation 
for  their  use,  at  least  tlie  interest  on  the  sums  for  which  he  sold 
them,  ^faking  these  corrections,  and  deducting  $34.50  interest 
on  small  items  disallowed  by  the  circuit  court,  the  sum  found  to 
be  due  him  as  of  the  12th  day  of  June,  1901,  is  $80,288.96  of 
which  $47,873.62  is  principal  and  $32,416.34  is  interest. 

The  last  contention  is  that  the  court  erred  in  decreeing  the 
amount  due  the  appellee  to  be  a  lien  upon  the  assets  of  the  com- 
pany. As  this  question  was  adjudicated  on  the  former  appeal, 
the  court  below  could  not,  nodr  can  this  Court  now,  disturb  that 
conclusion  and  determination.  Point  4  of  the  syllabus  declares 
that  lliompson's  "compensation  is  entitled  to  a  preference  of 
payment  out  of  the  corporate  assets  in  the  hands  of  the  receiver 
in  equal  priority  with  the  other  obligations  of  the  receivership.'' 
That  decision  may  be  wrong,  though  we  do  not  say  it  is,  but  it 
is,  and  must  remain,  the  law  of  this  case,  however  erroneous  it 
may  be.  Camden  v.  Wcrnin<]er,  7  W.  Va.  528;  Horn  v.  Perry 
11  W.  A^a.  n04;  llevrji  v.  Davis,  13  W.  Va.  230;  Northwestern 
Batik  V.  Hoges,  37  W.  Va.  475. 

As  there  is  no  error  in  the  decree  except  in  respect  to  the 
omission  of  said  sum  of  $330.68  from  the  credit  side  of  the  ac- 
count and  the  failure  to  charge  Thompson  with  the  use  of  the 
property  from  the  date  of  the  decree  of  confirmation  until  dis- 
posed of,  as  here  iub( fore  stated,  it  will  be  corrected  and  modified 
in  these  respects  and,  as  so  modified,  affirmed,  and  the  cause  re- 
manded for  further  proceedings,  but,  as  this  reduces  the  amount 
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of  the  decree  by  the  sum  of  $4,505.95,  the  costs  in  this  Court 
will  be  decreed  to  the  appellants. 

» 

ON  PETITION  FOR  RE-HEARINO. 

Additional  opinion  by  Poffenbarger^  President: 

A  petition  for  re-hearing  sets  up  one  new  contention,  namely, 
that,  while  the  statement  of  the  commissioner  shows  over  13,- 
000,000  feet  of  timber  was  hauled  for  P.  E.  Thompson,  for 
which  credit  is  given,  only  6,205,000  feet  less  than  half  as 
much,  is  credited  as  having  been  stocked  for  P.  B.  Thompeon. 
This  discrepancy,  if  credited,  at  $4.50  per  thousand  feet  would 
amount  to  over  $30,000.00,  and  it  is  urged  that  the  allowance 
to  Thompson  should  be  cut  down  by  about  that  much.  It  is 
rather  strange  that  such  an  amount  should  have  been  overlooked 
until  this  late  hour,  especially  so  in  view  of  the  strenousnese 
with  which  this  contest  has  been  waged  on  both  sides,  but  if  the 
claim  has  any  foundation  in  the  record  it  is  made  in  time. 
Only  the  amounts  paid  by  P.  E.  Thompson  for  stocking  his 
timber  are  proper  credits.    If  the  7,000,000  feet  and  over,  stocked 
for  him  and  not  so  credited,  was  paid  for  by  the  Blackwaier 
Boom  and  Lumber  Co.,  upon  the  order  of  P.  E.  Thompson, 
and  is,  therefore,  included  in  the  cash  credited  in  the  statement,  it 
is  not  only  accounted  for,  but  to  credit  it  up  as  timber  stocked 
for  F.  E.  Thompson  would  give  a  double  credit.     Credit  for 
$170,000.00  as  cash,  notes  and  drafts,  exclusive  of  commissions 
paid  Thompson  on  sales  of  lumber,  is  given  in  the  statement 
At  an  average  price  of  $4.00  per  thousand,   this   represents 
42,37 i,000  feet;  at  $4.50  per  thousand,  it  represents  37,777,000 
feet;  and  at  $5.00,  covering*  both  stocking  and  hauling,  it  rep- 
resents 33,001,000  feet.    Thompson  gives  the  total  amount  of 
spruce  tini])er  scaled  under  his  own  contract  as  having  been 
25,613,710  feet.     Add  to  this  13,000,000  feet  as  having  been 
stocked  for  P.  E.  Thompson  and  the  result  is  38,643,710  feet 
Add  to  33,901,000  feet,  represented  by  the  cash  credited  bv 
Thompson,  the  6,200,000  credited  as  having  been  stocked  for 
P.  E.  Thompson,  and  the  result  is  40,101,000,  but  little  more 
tlian  the  total  found  by  the  other  method.    But  there  was  some 
hemlock  timber  put  in  by  Thompson  under  his  own  contract, 
not  included  in  the  25,643,710  feet.    The  amount,  however^,  is 
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comparatively  small.  Of  the  6,205,000  feet  shown  by  the  state- 
ment to  have  been  stocked  for  P.  E.  Thompson,  only  313,297 
feet  was  hemlock.  Albert  Thompson  cut  but  little  hemlock 
under  his  own  contract.  R  W.  Eastham  testified  that,  in  say- 
ing all  the  timber  of  easy  access  on  the  12,000-acre  Marshall 
tract  had  been  cut,  he  meant  the  spruce  and  that  no  hemlock 
on  that  tract  above  the  dam  had  been  cut.  Meyer,  secretary  of 
the  Marshall  Company  filed  a  statement  from  which  it  appears 
that  Thompson  logged,  from  the  Marshall  tract,  under  his  con- 
tract, 19,210,065  feet,  of  which  only  1,712,369  feet  was  hem- 
lock. Making  an  allowance  of  2,000,000  feet  of  hemlock  as 
having  been  cut  by  Albert  Thompson  under  his  own  contract 
in  addition  to  the  25,643,710  feet  of  spruce,  and  then  adding 
13,000,000  as  having  been  cut  for  F.  E.  Thompson,  the  result  h 
40,643,710  feet.  Take  another  test.  From  the  statement  ex- 
hibited with  the  deposition  of  H.  A.  Mayer,  it  appears  that 
Thompson  logged  from  the  .Marshall  tract  19,210,065  feet. 
Most  of  this  went  in  by  the  river.  As  the  railroad  runs  through 
a  comer  of  the  tract,  some  of  this  timber  may  have  been 
hauled  in.  Thompson  says  he  hauled  in  about  10,000,000 
feet  for  the  company  and  about  13,000,000  feet  for  F.  E. 
Thompson.  Adding  these  three  amounts,  we  have  42,210,065 
feet,  for  some  of  which  Thompson  has  not  been  paid.  For 
unpaid  work  on  it  he  had  in  the  present  decree  $12,399.63. 
Besides,  the  report  of  the  receiver  shows  16,735,682  feet  to  have 
been  "in  stream  and  skidded  in  bush,*'  much  of  which  was  no 
doubt  from  the  Marshall  tract.  From  this  it  is  manifest  that 
there  can  be  no  such  discrepancy  as  is  claimed,  and  that  there 
is  probably  none  at  all.  The  commissioner  and  counsel  on  both 
sides  all  had  access  to  the  books,  knew  the  basis  on  which  the 
account  was  being  made  up,  and  had  the  witnesses  before  them, 
and  there  is  a  presumption  of  correctness  as  to  the  finding  which 
cannot  be  overcome  by  a  mere  suspicion  or  surmise  which  the 
evidence  in  the  record  strongly  tends  to  contradict.  Though 
it  may  not  appear  from  the  record  that  payments  for  stocking 
F.  E.  Thompson's  timber  were  made  directly  to  Albert  Thomp- 
son by  the  Blackwater  Boom  and  Lumber  Co.,  the  books  of  the 
two  companies  almost  certainly  show  how  these  payments  were 
made,  and  they  were  at  hand  when  this  account  was  made  up 
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by  the  commiBsioner.  And  it  does  appear  here  that  Albert 
Thompson  has  been  paid  by  the  Blackwater  Boom  &  Lumber 
Co.,  for  more  timber  than  he  stocked  for  it  under  his  own  con- 
tract with  it,  in  fact  about  ^:he  amount  hv  stocked  under  hi< 
own  contract  and  F.  E.  Thompson's  contract,  leas  the  6,20u,<K»0 
credited  as  timber  stocked  for  P.  E.  Thompson,  and  all  the 
money  so  received  is  credited  in  the  account  stated  by  the  com- 
missioner. 

Thifi  petition  renews^  in  slightly  different  form^  the  conten- 
tion that  Thompson  is  precluded  from  claiming  the  money  ex- 
pended by  him  because  the  expenditures  were  made  in  the 
name  of  the  Forest  City  Lumber  Company.  It  says  he  paid 
$25,000.00  for  the  stock  of  that  Company  which  he  still  holds, 
wherefore  said  sum  should  be  deducted  from  the  amount  al- 
lowed him.  That  corporation  was  organized  for  the  sole  pur- 
pose of  carrying  out  Thompson's  contract,  and  all  the  money  paiil 
into  its  treasury  as  capital  stock  or  otherwise  was  Thompson's 
money.  It  never  had  any  assets  except  the  money  expended 
through  it  by  Thompson  in  the  execution  of  his  contract  and  the 
money  derived  by  Thompson  from  his  contract  through  it  as 
an  agency  used  in  the  execution  thereof.  All  these  sums  are 
carried  into  this  account  as  charges  and  credits,  the  Forest  City 
Company  is  defunct,  and  its  stock  is  but  waste  paper  in  Thomp- 
son's hands.  The  corporation  had  no  substantial  existence, 
nor  its  stock  any  value,  save  as  an  instnimentality  in  the  exe- 
cution of  the  contract.  To  make  such  deduction,  therefore, 
would  be  to  substitute  a  mere  shadow  for  substance,  and  subor- 
dinate equity  and  justice  to  a  barren  technicality. 

It  is  further  insisted  in  the  petition  that  the  former  adjudi- 
cation by  this  Court  gave  no  lien  for  the  amount  now  found  ti 
be  due  to  Thompson,  because  the  present  claim  was  not  then 
before  the  Court.  All  the  items  in  the  accoimt  as  now  stated 
were  not  then  in  the  record-  Some  of  them  were,  but  not  stated 
in  the  present  form.  The  claim  that  formed  the  basis  of  the 
former  decree  was  for  damages  for  breach  of  contract,  composed 
of  two  items,  outlay  and  gains  prevented,  as  formerly  explained. 
This  Court  said  the  latter  could  not  be  allowed,  but  that,  upon 
the  ascertainment  of  the  former,  a  decree  therefor  should  be 
entered,  giving  a  lien  for  it  upon  the  assets  of  the  companj. 
and,  for  that  purpose,  the  cause  was  remanded  to  the  drcoit 
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court.  Was  not  every  question  except  that  of  the  amount  of 
compensation  thereby  adjudicated?  The  present  demand  was 
before  the  court  as  a  part  of  the  original  claim.  Thompson's 
original  petition  sets  forth  as  an  item  of  damages  the  cost  of 
constructing  his  tram-roads^  repairs  of  dams  and  building  of 
bridges,  amounting  to  $53,258.60,  and  his  amended  petition 
sets  up  the  claim  for  $12,399.63,  making  in  all  more  than  $67,- 
500.00.  But  this  Court  said,  all  sums  received  by  him  must  be 
deducted.  This  necessitated  a  restatement  of  the  account  and 
the  addition  of  many  items  both  of  debit  and  credit,  resulting 
in  a  decree  for  about  $48,000.00  instead  of  $67,500.00.  It  is 
argued  that  the  language  of  the  last  clause  of  point  4  of  the  syl- 
labus of  the  case  as  reported  in  46  W.  Va.  56,  saying  "which 
compensation  is  entitled  to  a  preference  of  payment  out  of  the 
corporate  assets  in  the  hands  of  the  receiver  in  equal  priority 
with  the  other  obligations  of  the  receivership/'  amounts  to  a 
construction  of  all  the  language  used  by  the  Court  on  the  sub- 
ject of  lien,  and  negatives  the  allowance  of  anything  but  the 
$12,399.63  item  because  it  says  the  amount  shall  have  priority 
with  the  "other  obligations  of  the  receivership.^'  In  other 
words,  the  whole  amount  must  be  an  obligation  of  the  receiver- 
ship to  make  it  a  lien  on  the  assets,  but  does  not  the  Court  do- 
clare  and  decide  that  "a  just  compensation  for  the  actual  ex- 
penditure of  labor  and  money  in  fulfillment  of  his  contract, 
subject  to  a  deduction  of  all  sums  paid  him''  shall  be  allowed 
priority  with  the  other  obligations  of  the  receivership?  It  must 
be  one  of  such  obligations  to  satisfy  the  sense  of  the  words 
"other  obligations''  of  the  like  kind.  The  question  is,  what  did 
the  Court  decide,  not  whether  it  decided  correctly.  Properly  or 
improperly  it  has  plainly  declared  the  demand  to  be  an  obliga- 
tion of  the  receivership  and  entitled  to  priority,  and  remanded 
the  cause  for  a  decree  in  accordance  with  the  adjudicated  prin- 
ciple governing  the  cause.  It  was  binding  upon  the  court  be- 
low, (Butler  V.  Thompson,  62  W.  Va.  311),  because  it  was  an 
adjudication.  What  is  res  judicata  as  to  one  court  is  res  judir 
caia  as  to  all  others,  and  there  is  no  escape  from  it  except  where 
an  appeal  exists.  An  appeal  to  this  Court  from  its  own  de- 
cision rendered  years  ago  does  not  lie. 

Modified, , 
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Dent^  Judge,  (dissenting) : 

I  cannot  concur  in  the  oppinion  in  this  case  for  the  leason 
that  it  is  a  misconstruction  of  and  in  violation  to  some  extent  of 
the  former  opinion  herein.  The  facts  and  circnmstances  deariy 
show  that  Alhert  Thompson  was  the  real  purchaser  of  the  prop- 
erty of  the  defendant  company  in  the  name  of  Osterhout,  who 
was  only  nominally  used  to  cover  the  transaction ;  that  Thomp- 
son suffered  no  loss  so  far  as  his  outlay  and  expenses  were  con- 
cerned but  had  really  made  a  profit  according  to  hi^  own  testi- 
mony at  the  time  the  sale  of  the  property  was  decreed  and  that 
the  larger  bid  was  made  by  him  on  the  theoiy  that  he  would  be 
able  to  cover  the  difference  between  the  two  bids  by  his  account 
for  profits  not  earned ;  and  that  having  failed  in  this,  his  pres- 
ent account  as  to  damages  for  outlay  and  expenses  is  an  uncon- 
scionable demand  to  cover  the  difference  between  the  two  bids 
incurred  by  him  under  a  misappreheni:ion  of  the  law  as  to  his 
right  to  recover  such  unearned  profits. 

In  becoming  a  purchaser  of  the  property,  it  was  Thompson's 
duty  to  take  into  consideration  that  the  law  imposed  upon  him, 
as  the  company^s  contractor,  the  obligation  to  use  all  ordinary 
means  to  save  the  company  harmless  from  the  expenditures  in- 
curred by  him  in  carrying  out  his  contract-  1  Sunderland  on 
Damages,  sec.  88,  p.  184,  and  sec.  90  p.  188.  This  is  a  condition 
the  law  imposed  upon  him  as  a  purchaser  and  which  it  must  be 
assumed  he  fully  understood  at  the  time  of  his  purchase  and 
that  he  made  the  same  with  this  understanding.  Hence  he  could 
not  have  made  the  purchase  with  any  legal  expectancy  of  t 
recovery  of  his  outlay  and  expenses  from  the  company,  owing  to 
his  knotwledge  that  it  was  his  legal  duty  to  save  the  company 
harmless.  Nor,  did  he,  in  making  his  bid,  take  into  considera- 
tion his  outlay  and  expenses,  for  the  sale  wa>  made  entirely  free 
from  his  stocking  contract  which  necessarily  excluded  all  im- 
provements made  by  him  for  the  purpose  of  carrying  them  out, 
and  gave  the  purchaser  no  right  to  such  improvements  without 
the  consent  of  Thompson.  This  gave  him  such  control  over  the 
property  that  no  one  else  dare  bid  against  him.  For  a  purchaser, 
subject  to  the  stocking  contracts,  would  be  entirely  in  his  power, 
and  a  purchaser,  free  from  the  contracts,  would  be  none  the  less 
so,  the  improvements  made  by  hi^i  were  essential  to  the  enjoy- 
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ment  of  the  purchase,  and  coneeming  which,  a  stranger  in  pnr- 
chasing,  would  have  to  deal  with  Thompson.  The  property  was 
thus  so  incumbered  that  Thompson  had  it  in  his  power  to  make 
his  own  terms  with  regard  thereto.  He  made  two  bids;  the 
lower  one  subject  to  his  contract;  the  higher  bid  was  made  with 
the  expectancy  of  the  recovery  of  the  unearned  profits  on  his 
contracts  by  reason  of  the  abrogation  thereof.  The  Court  held 
in  its  former  opinion  that  he  could  not  recover  these  profits. 
Hence  he  made  a  legal  mitsake  in  bidding  on  the  property  with 
such  expectation.  To  avoid  such  mistake,  he  comes  back  with  an 
alleged  claim  for  expenditures  for  improvements  made  by  him 
in  the  expectancy  of  being  permitted  to  carry  out  his  contracts. 
The  law  answers  this  demand  by  saying  that  it  was  your  duty  to 
save  your  contractee  harmless  and  you  got  the  full  enjoyment  of 
these  improvements  when  you  purchased  the  property  and  you 
can  recover  nothing  unless  you  can  show  that  you  have  suffered 
a  loss  by  reason  thereof.  This,  Thompsota  could  not  possibly  do^ 
for  he  had  the  full  enjoyment  of  all  the  improvements  under  his 
purchase,  without  paying  anything  additional  therefor,  such  as  a 
stranger  purchasing  would  have  had  to  do  to  him.  The  improve- 
ments were  no  less  to  him  but  they  no(t  only  deterred  others  f  ronr 
bidding  on  the  property  but  enhanced  its  value  greatly  without 
his  having  to  pay  anything  for  such  enhancement.  It  is  plainly 
apparent,  to  the  most  simple  minded,  that  Thomppson  suffered 
Bo  loss,  except  the  unearned  profits  denied  to  him  by  the  former 
opinion,  and  that  he  was  led  into  a  legal  mistake  in  making  hi& 
higher  bid  in  contemplation  of  the  recovery  of  such  profits. 

This  is  such  a  mistake  that  equity  has  no  power  to  relieve 
against,  it  being  in  no  sense  mutual  or  occasioned  by  the  act  or 
conduct  of  the  opposite  party.  Yet  the  Court  relieves  him  there- 
from by  allowing  his  unconscientous  demand  for  improvements 
and  expenditures  concerning  which  he  suflf^ed  no  loss  but  en- 
joyed the  full  benefit  thereof  to  the  great  enhancement  of  his 
property.  In  doing  so,  the  Coturt  in  effect  overrules  its  former 
opinion  and  allows  Thompson  the  greater  portion  of  the  profits 
then  denied  him.  For  this  there  can  be  no  other  justification  or 
excuse  than  the  legal  mistake  made  by  Thompsdn  in  making  hia 
higher  bid.  While  this  may  appear  equitable,  yet  it  is  in  violation 
of  the  established  rules  and  principles  of  courts  of  equity. 
Hence  my  dissent. 
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BJs\  CHARLESTON. 

'-^^^  Slaughter,  Beceiver,  v.  The  Thacker  Coal  &  Coke  Co. 

Submitted  March  8,  1904.    Decided  April  1,  1904. 

1.    Coal  Company — Contract — Agency, 

Three  coal  mining  companies  operating  in  the  same  Teln  or 
seam  in  close  proximity  to  one  another  and  Jnst  havig  com- 
menced the  development  of  that  particular  kind  of  coal,  or- 
ganize, indirectly  and  nominally  in  the  names  of  IdlTidnals. 
a  third  corporation  to  act  as  their  general  sales  agent,  and  each 
gives  it  by  contract  the  exclusive  right  to. sell  its  entire  output  of 
coal,  at  prices  uniform  as  to  all  three  companies,  and  not  to  be 
I  departed  from  without  the  consent  of  all  the  companies,  and 
/  said  agent  company  is  to  advertise  and  introduce  the  coal  In  the 
markets,  establish  and  control  all  agencies  and  suba.gencie8,  and 
make  all  sales  and  collections  and  deduct  for  Its  compensation 
ten  cents  per  ton  out  of  the  proceeds  of  sales.  Held:  That  the 
contract  is  illegal  and  void,  its  tendency  being  to  suppress 
competition  and  restrain  trade,  contrary  to  public  policy,  (p. 
652). 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  W.  P.  Slaughter,  receiver,  against  the  Thacker  Coal 
And  Coke  Company.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Affirmed, 

SiMMS  &  Enslow,  far  plaintiff  in  error. 

Campbell^  Holt  &  Duncan,  and  Eucker,  Andersos^  fr 
Hughes,  for  defendant  in  error. 

POFFENBARGER,  PRESIDENT  I 

On  the  first  day  of  May,  1895,  there  were  four  coal  companies, 
corporations,  operating  in  what  is  known  as  The  Thacker  Coal 
Vein  in  Mingo  County.  They  were  The  Thacker  Coal  and  Coke 
Company,  The  Ljmn  Coal  and  Coke  Company,  The  Logan  Con- 
solidated Coal  Company  and  the  Maritime  Coal  Company.  On 
said  date  another  corporation  was  organized,  called  The  Thacker 
Coal  Company.  Its  capital  stock  paid  in  was  $640.00,  and  the 
principal  stockholders  were  the  Presidents  of  The  Thacker  Coal 
and  Coke  Company,  The  Lynn  Coal  and  Coke  Company  and 
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The  Logan  Consolidated  Coal  Company.  Small  amounts  of 
stock  were  taken  by  two  other  persons  simply  for  the  purpose, 
iis  is  supposed,  of  making  up  the  required  number  of  persons. 
A.  Moore,  President  of  The  Thacker  Coal  and  Coke  Co.,  was 
elected  president  of  the  new  company  Said  new  company  was 
organized,  not  for  the  purpose  of  mining  coal,  nor  o'  selling  coal 
generally,  but  for  the  sole  purpose  of  acting  as  sales-agent  of  the 
companies  operating  in  said  Thacker  vein,  but  the  Maritime  Co., 
refused  to  take  part  in  its  organization  and  also  to  contract  with 
it. 

On  said  first  day  of  May,  1895^  said  agent  corporation  entered 
into  a  contract  with  The  Thacker  Coal  and  Coke  Co.  wherebv  it 
agreed  to  sell  for  said  company,  for  the  period  of  five  years,  not 
less  than  20,000  tons  of  coal  each  year,  or,  in  default  thereof,  to 
pay  The  Thacker  Coal  and  Coke  Co.  twenty  cents  per  ton  for  so 
much  coal  as  it  should  fail  to  sell,  in  case  it  did  fail  to  sell  the 
amount  stipulated.  From  the  proceeds  the  agent  company  was 
to  deduct  and  retain  as  compensation  ten  cents  per  ton.  The 
Thacker  Coal  and  Coke  Ca  covenanted  to  deliver  to  the  agent 
company  as  much  coal  as  it  could  sell,  not  exceeding,  however, 
84,000  tons  each  year.  It  was  further  agreed  that,  if  the  mining 
company  should  fail  to  deliver  coal  according  to  the  agreement, 
it  should  pay  the  agent  company  ten  cents  per  ton  for  coal  not 
delivered,  as  compensation  or  liquidated  damages.  It  was  fur- 
ther provided  that  either  party  might  terminate  the  agreement  at 
the  end  of  any  year  by  giving  sixty  days  notice  prior  thereto, 
April  1st  being  the  beginning  of  the  year  fixed  in  the  contract. 
The  prices  at  which  the  coal  was  to  be  sold  were  fixed  in  the 
agreement  and  it  was  further  provided  that  they  should  be  ad- 
hered to  by  the  agent  company  unless  departure  therefrom  should 
be  authorized  by  a  minute  signed  by  all  parties  producing  coal 
from  said  vein  for  whom  the  said  agent  company  should  act  aa 
agent.  The  agent  company  was  required  to  account  for,  and  pay 
over,  the  proceeds  of  sales  en  or  before  the  15th  day  of  each 
month.  The  general  nature  of  the  agent  company's  business,  as 
set  forth  in  the 'contract,  was  the  selling,  advertising  and  intro- 
ducing of  Thacker  coal,  and  it  had  authority  to  adjust  and  settle 
complaints  made  by  consumers  and  to  select  and  appoint  all  sub- 
agents  for  the  sale  of  said  coal. 

Under  this  contract  the  agent  company  sold  for  the  three  pro- 
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ducing  coinpanies  with  which  it  had  contracts,  up  to  the  first  of 
May,  1896,  124,087  tons.     In  the  mean  time,  there  had  been 
paid  in  on  the  capital  stock  o^  the  agent  company  by  deduction 
from  the  proceeds  of  coal  sold  for  the  three  operating  companies^ 
$5,360.00,  which,  with  the  amount  originally  paid  in,  $640.00, 
made  the  total  sum  paid  in  $6,000.00     Practically  all  of  this^ 
money  and  the  commissions,  amounting  to  about  $12,400.00,  had 
been  expended  in  the  business  of  the  agent  company,  advertising- 
the  coal,  establishing  agencies  and  sub-agencies,  and  providing- 
facilities  for  handling  and  disposing  of  the  coal.     During  this 
time  Moore,  President  of  The  Thacker  Coal  and  Coke  jCompany,. 
was  president,  and  had  the  management  of  the  Thacker  Coal 
Co.    About  the  first  of  ^lay,  1896,  he  retired  from  the  presidency 
of  the  agent  company  and  Walter  Graham,  President  of  The 
Logan  Consolidated  Coal  Co.,  succeeded  him.    On  May  22,  1896^ 
Moore,  acting  as  president  of  The  Thacker  Coal  and  Coke  Co., 
notified  the  agent  company  by  letter  that  his  company  would  not 
deliver  any  more  coal  under  the  contract,  assigning  as  ground 
for  its  refusal  that  the  agent  company  had,  in  the  month  of 
April,  1896,  sold  the  coal  of  his  coimpany  at  prices  less  than  the 
minimum  prices  stipulated  in  the  agreement,  without  any  au- 
thority so  to  do,   and  that  the  agent  company  had  further 
violated  the  agreement  by  not  accounting  for  and  paying  the  pro- 
ceeds of  the  sales  made  in  April,  1896,  on  or  before  the  15th  day 
of  May,  1896.    The  payment  complained  of  was  by  checks  sent 
from  Bluefield  to  Thacker,  under  date  of  May  18,  1896.     In 
reply  to  this  letter,  Graham,  president  of  the  agent  company, 
wrote  Moore  and  called  his  attention  to  the  fact  that  all  parties 
interested  had,  at  a  certain  meeting,  upon  the  recommendation 
of  Moore  himself,  unanimously  agreed  that  the  president  of  The 
Thacker  Coal  Co.,  should  have  discretion  to  make  concessions^ 
in  price  when  he  should  deem  it  expedient,  and  that  Moore  him- 
self, as  president  of  the  agent  company,  had  directed  the  sales 
complained  of  to  be  made  as  they  were  made.    He  further  re- 
minded him  that  it  had  been  the  practice,  as  established  by  him- 
self, to  remit  for  the  proceeds  as  the  money  was  received  from  the 
sale  of  the  coal  without  regard  to  the  day  of  payment  stipulated 
in  the  agreement.    The  letter  further  notified  The  Thacker  Coal 
and  Coke  Co.  that  it  would  be  expected  to  adhere  to  the  agree- 
ment and  accord  to  the  agent  company  the  exclusive  right  to  sell 
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all  coal  which  the  mining  company  should  produce.  Moore,  as 
president,  replied  that  it  would  withdraw  from  the  agent  com- 
pany. He  was  then  notified  that  the  agent  company  would  de- 
mand of  his  company  a  sum  equal  to  ten  cents  per  ton  for 
84,000  tons  of  coal,  less  the  amount  which  had  been  furnished 
since  April  1,  1896,  as  damages  for  the  breach  of  the  contract. 

The  agent  company  continued  until  the  31st  day  of  July,  1896 
to  handle  the  coal  of  the  other  two  companies.     On  that  date, 
The  Thacker  Coal  and  Coke  Co.,  or  Moore,  with  the  aid  of 
parties  representing  The  Lynn  Coal  and  Coke  Company  interest 
or  having  purchased  that  interest,  at  a  meeting  after  due  notice, 
■passed  a  resolution  dissolving  the  agent  corporation  and  appoint- 
ing a  trustee  to  wind  up  the  business.    This  was  followed  by  a 
chancery  suit  in  which  the  assets  of  the  defunct  corporation  were 
-collected  by  W.   P.   Slaughter,  special  receiver  and  paid  out 
pro  rata  on  its  indebtedness,  the  aijiount  realized  by  the  corpora- 
tions being  fifty-four  cents  on  the  dollar.    The  heavy  creditors 
were  the  three  producing  coal  companies,  the  amounts  due  them 
'having  been  as  follows :  The  Thacker  Coal  and  Coke  Co.,  $2,702.- 
34,  for  coal  sold  prior  to  May  22d;  The  Lynn  Coal  and  Coke  Co., 
$977.38,  for^oal  sold  probably  in  June  and  July;   The  Logan 
Consolidatel  Coal  Company,  $1,166.89,  for  coal  probably  sold  in 
Julv.    The  other  indebtedness  consisted  of  small  amounts  due  to 
various  persons,  making  the  total  indebtedness  $5,164.14,  while 
the  total  assets  amounted  to  $3,951.71. 

In  said  chancery  suit,  upon  petition  of  the  Logan  Company, 
an  order  was  made  directing  Slaughter,  special  receiver,  to  nse 
The  Thacker  Coal  and  Coke  Company  for  the  damages  claimed 
on  account  of  the  breach  of  the  contract.  In  pursuance  thereof, 
this  action  of  assumpsit  was  brought.  In  addition  to  the  com- 
mon counts  the  declaration  contains  a  special  count  on  the  con- 
tract. A  demurrer  was  interposed  and  overruled  and  there  was  a 
verdict  and  judgment  for  the  defendant,  and  the  plaintiff  com- 
plains of  that  judgment. 

Under  Rule  10  of  this  Court,  the  defendant  cross-assigns  erro»r 
in  the  overruling  of  the  demurrer.  I  am  of  the  opinion  that  this 
afjsigment  is  well  taken.  But  for  section  10  of  chapter  99  of  the 
'Code,  an  action  of  assumpsit  would  not  lie  upon  any  sealed  in- 
strument. Under  it,  such  actioai  does  lie  upon  a  promise,  nn- 
-dertaking  or  obligation  in  such  instrument  for  the  payment  of 
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money.  The  covenant  which  forms  the  basis  of  this  action  is  to 
deliver  coal.  It  is  true  that  there  is  a  clause  by  which  the  de- 
fendant company  agrees  to  pay  ten  cents  per  ton  as  liquidated 
damages,  but  that  only  becomes  effective  upon  the  breach  of  the 
covenant  to  deliver  coal.  In  the  absence  of  such  breach  there  is 
no  agreement  to  pay  money.  The  condition  upon  which  this 
promise  to  pay  money  arises  is  one  of  the  class  the  determinatiOD 
of  which  is  peculiarly  the  subject  of  an  action  of  covenant-  The 
demand  sued  for  here  is  materially  different  from  those  involved" 
in  Kern  v.  Zeigler,  13  W.  Va.  707,  and  Jones  v.  Sewing  Machine 
Co.,  38  W.  Va.  147.  However,  the  majority  are  of  a  different 
opinion  and  on  this  point  the  judgment  of  the  court  below  must 
stand. 

For  the  plaintiff  in  error  it  is  said  there  is  no  evidence  against 
his  right  to  recover,  but  it  is  insisted  for  the  defendant  in  error 
that  the  judgment  cannot  be  disturbed  for  two  reasons.     The 
first  is,  that  the  contract  was  entered  into  by  the  parties  for  the 
purptie  of  destroying  competition  and  is  in  restraint  of  trade. 
and,  therefore,  void  as  against  public  policy.    In  this  connection 
it  is  shown  that  while  the  stock  of  the  agent  ooirporation  stood  in 
the  name  of  Graham,  Moore  and  Kirk,  presidents  of  the  three- 
producing  companies,  it  was  taken  in  their  names  for  conven- 
ience  and  paid  for  by  the  coal  companies,  and  further  that  an 
effort  was  made  by  these  companies  to  get  the  Maritime  Coal 
Co.  to  join  them.    Unless  this  contract  is  within  the  inhibition 
of  the  Act  of  Congress  of  July  2,  1890,  declaring  illegal  everr 
tjontract  and  combination  in  the  form  of  trust  or  otherwise  or 
<;onspiracy,  in  restraint  of  trade  or  commerce  among  the  several 
states  or  vnth  foreign  nations,  it  is  not  necessarily  illegaL    Al- 
though on  its  face  it  carries  an  apparent  tendency  to  stifle  com- 
petition and  is,  in  that  sense,  in  restraint  of  trade,  it  is  not 
illegal  by  reason  of  that  act  unless  it  affects  commerce  among  the 
several  states  or  with  foreign  nations.    United  States  v.  Freight 
Association,  166  U.  S.,  290,  325.     This  contract  relates  simply 
to  the  sale  of  the  output  of  one  mine,  but  it  appears  from  the- 
evidence  in  the  case  that  the  agent  corporation  was  organized  for 
the  purpose  of  handling  the  output  of  all  the  companies  operat- 
ing in  a  certain  vein  or  seam  of  coal,  and  that  two  other  com- 
panies had  contracts  with  it  like,  or  similar  to,  the  contract  with 
the  defendant  company.    But  it  does  not  appear  that  this  coaT 
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was  to  be  sold  in  any  particular  place  nor  that  under  this  con- 
tract it  must  necessarily  go  beyond  the  state  lines.  An  examina- 
tion  of  the  decisions  of  the  United  States  Supreme  Court,  con- 
struing the  act,  makes  it  certain  that,  to  be  illegal  thereunder,  it 
must  fall  clearly  within  the  tenns  of  the  act.  Kidd  v.  Pearson, 
128  TJ.  S.  1;  United  States  v.  Knight,  156  TJ.  S.  1;  United 
States  V.  Freight  Association,  166  U.  S.  290.  As  this  contract 
does  not  do  so  it  must  be  held  valid  so  far  as  that  act  is  concerned* 
Is  it  void  at  common  law  ?  The  modem  rule  on  that  subject  is 
that,  although  a  contract  may  be  in  restraint  of  trade,  if  it  is 
not  unreasonably  so,  it  is  enforcible.  ''Some  of  such  contracta 
have  been  held  void  and  unenforcible  in  the  courts  by  reason  of 
their  restraint  being  unreasonable,  while  others  have  been  held 
valid  because  they  were  not  of  that  nature.  A  contract  may  be 
in  restraint  of  trade  and  still  be  valid  at  common  law.'*  Mr. 
Justice  Peckham,  in  United  States  v.  Freight  Assadaiion.  "The^ 
sense  of  the  modem  decisions  is  that,  if  the  restraint  is  only 
commensurate  with  the  fair  protection  of  the  business  sold,  the' 
contract  is  reasonable,  valid  and  enforcible/'  Chemical  Co,  v. 
Provident  Co,,  64  Fed.  Bep.  946.  In  that  case  one  company  sold 
out  its  competing  business  to  another,  agreeing  not  to  engage  itt 
the  business  any  more  during  the  term  of  the  lease.  There  i& 
ample  groimd  for  appl3ring  this  principle  here.  These  companies^ 
were  developing  a  new  coal  field.  Their  product  was  unknown^ 
in  the  market  and  it  was  necessary,  in  order  to  find  sale  for  it, 
to  spend  large  amounts  of  money  in  advertising  it  and  establish- 
ing agencies.  As  they  all  produced  the  same  land  of  coal  this 
could  be  done  more  advantageously  and  economically  through 
one  agency  than  by  spearate  action.  In  accomplishing  this  pur- 
pose it  was  necessary  that  a  uniform  price,  as  to  the  product  of 
each  company,  should  be  maintained.  Otherwise,  the  common 
agent,  by  discriminating  between  them,  could  have  sold  the  coal 
of  one  coTQpany  to  the  exclusion  of  that  of  the  others,  and  the 
enterprise  would  have  become  impracticable  and  defeated  its  own- 
purpose.  The  agreement  to  maintain  uniformity  of  price  seems, 
therefore,  to  have  been  rather  an  incident  to  the  main  purpose, 
than  a  design  to  stifle  competition.  *^The  latest  decisions  of 
courts  in  this  country  and  in  England  show  a  strong  tendency  to 
very  greatly  circumscribe  and  narrow  the  doctrine  of  avoiding 
contracts  in  restraint  of  trade.     The  courts  do  not  go  to  the 
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length  of  saying  that  contracts  which  they  now  would  say  are 
in  restraint  of  trade  are,  nevertheless,  valid  contracts,  and  to  be 
•enforced.  They  da,  however,  now  hold  many  contracts  not  open 
to  the  objection  that  they  are  in  restraint  of  trade  which  a  few 
years  back  would  have  been  avoided  on  that  sole  ground,  both 
•here  and  in  England."  Mattiiews  v.  Associated  Press,  136  X-  Y. 
333. 

In  SkrainJce  v.  Scharringhattsen,  8  Mo.  App.,  522.  the  con- 
tiact  under  consideration,  very  much  like  this  one,  was  held  good. 
The  owners  of  certain  stone  quarries  entered  into  an  agreement 
to  secure  "a  fair,  proportionate  sale  of  the  product  of  all  quar- 
ries at  uniform  prices  and  living  rates."  the  terms  of  the  agree- 
ment restricting  the  production  of  stone  within  certain  territory, 
putting  the  sales  in  the  hands  of  an  agent  for  the  interest  of  all 
parties,  appointing  a  committee  of  five  persons  to  modify  prices 
and  settle  complaints,  and  imposing  a  penalty  for  every  sale 
made  in  violation  of  the  agreement.  It  is  not  intended  here  to 
affirm  the  correctness  of  the  decision,  but  it  illustrates  the  view 
taken  by  certain  courts  and  shows  that  much  latitude  is  allowed 
to  manufacturers  and  producers  of  commodities  in  arrangmenta 
for  facilitating  production  and  sale.  In  Diamond  Match  Co,  y, 
Roeher,  106  N".  Y.  473,  Andrews,  Judge,  said :  "In  the  present 
state  of  the  authorities,  we  think  it  cannot  be  said  that  the  ear- 
ly doctrine  that  contracts  in  general  restraint  of  trade  are  void, 
without  regard  to  circumstances,  has  been  abrogated.  But  it  is 
manifest  that  it  has  been  much  weakened,  and  that  the  founda- 
tion upon  which  it  was  originally  placed  has,  to  a  considerable 
extent  at  least,  by  the  change  of  circumstances,  been  removed.** 
Another  interesting  case  is  that  of  Central  Shade  Roller  Co,  t. 
Cushman,  143  Mass.  353.  In  that  case  the  contract  was  one  made 
by  three  manufacturers  of  a  certain  kind  o^  curtain  fixtures,  un- 
der different  letters  patent,  owned  by  them  severally,  for  the  pur- 
pose of  avoiding  competition.  It  was  held  valid.  In  Cohen  t. 
Berlin-Jones  Envelope  Co,,  59  N.  Y.  S.  588',  manufacturers  of 
envelopes,  made  a  contract  with  another  envelope  manufacturer 
by  which  they  agreed  to  purchase  from  him,  at  prices  to  be  fixed 
from  time  to  time  by  the  former,  a  stated  quantit}'  of  goods  man- 
ufactured by  him  during  a  stated  period,  and  he  agreed  that^ 
during  such  time,  he  would  not  sell  to  others  at  a  less  price, 
Kineteen  other  concerns  throughout  the  country^  engaged  in 
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manufacturing  envelopes,  were  not  parties  to  the  agreement  and 
their  goods  were  in  competition  with  those  of  the  contracting 
parties.  The  contract  was  held  valid^  and  the  court  recognized, 
as  facts  to  be  considered,  that  the  agreement  included  but  a  small 
number  of  the  manufacturers  of  envelopes,  and  that,  at  the  time 
it  was  made,  the  business  of  manufacturing  envelopes  was  de- 
moralized through  excessive  competition.  This  case  well  illus- 
trates the  nature  of  the  facts  and  circumstances  to  be  considered 
in  the  present  state  of  the  law,  in  determinmg  whether  a  con- 
tract, such  as  we  have  here,  is  void,  as  being  in  restraint  of 
trade. 

In  Homer  v.  Graves,  7  Bing.  735,*Tindall,  C.  J.,  said:  *'We  do 
not  see  how  a  better  test  can  be  applied  to  the  question,  whether 
reasonable  or  not,  than  by  considering  whether  the  restraint  is 
'.fiuch  only  as  to  afford  a  fair  protection  to  the  interest  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  in- 
terfere with  the  interest  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party,  can  be  of  no 
benefit  to  either.  It  can  only  be  oppressive,  and  if  oppressive, 
:3t  is,  in  the  eye  of  the  law,  unreasonable.  Whatever  is  injurious 
to  the  interests  of  the  public,  is  void,  on  the  ground  of  public 
policy/' 

Applying  here  this  test  and  the  general  principles  recognized 
in  Cohen  v.  Berlin-Jones  Envelope  Co,,  it  is  impossible  to  see 
liow  the  public  was,  or  eoruld  have  been,  injured  by  this  contract. 
Three  small  companies,  out  of  the  vast  number  of  coal  pro.ducing 
<3ompanie8  in  this  State,  entered  into  it.  The  quantity  of  coal 
put  upon  the  market  by  them  is  an  utteriy  insignificant  portion 
of  the  vast  quantities  thrown  upon  the  market  by  the  numerous 
competing  producers.  V  In  the  absence  of  some  great  combination,  \ 
virtually  controlling  the  production  and  price  of  a  commodity  in 
the  country,  the  price  is  regulated  and  determined  by  the  law  of 
supply  ani  demand./ It  is  manifest  that,  by  this  agreement,  the 
production  of  these  three  mines  was  facilitated  and  increased 
xather  than  stifled  or  curtailed.  If  their  operation  can  be  said 
to  have  affected  the  price  of  coal  to  the  consumer,  it  is  perfectly 
clear  that  the  tendency  was  to  reduce  instead  of  increase  it,  be- 
cause that  advantageous  arrangement  for  the  sale  o^  their  output 
enabled  them  to  put  upon  the  market  increased  quantities  of 
coal.    The  validity  of  this  contract  must  be  determined  by  its 
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practical  efifect  rather  than  hy  ascertaining  whether  it  falls  with* 
in  the  terms  of  a  legal  definition.  Contracts  in  restraint  of  trade- 
and  contracts  eliminating  competition,  as  a  general  proportion, 
are  illegal  and  void  on  the  ground  of  public  policy.  But  it  is, 
nevertheless,  true  that  there  are  numerous  contracts  which  all 
the  courts  hold  good  and  which,  at  the  same  time,  tend,  in  some- 
degree,  to  restrain  trade  and  stifle  competition.  As  the  sole  and 
true  test  is,  whether  the  contract  is  injurious  to  tlie  public,  and 
it  is  imposible  to  see  how,  in  any  practical  sense  this  contnbct 
could  have  injured  the  public,  there  is  no  reason  why  it  diould 
be  held  invalid.  Under  different  circumstances,  given  more  ex- 
tended application,  one  or  more  of  the  principles  embodied  in 
the  contract  would  become  injurious  to  the  public  and,  there- 
fore, vicious.  So,  strychnine,  arsenic,  and  other  drugs  are 
deadly  poisons,  but  great  blessings  to  humanity  in  the  hands  of 
physuiians  who,  by  means  of  them,  aleviate  suffering  and  save 
lifey  Competition  is  said  to  be  the  life  of  trade,  but  undue  or 
excessive  competition  hate  been  judicially  declared  hurtful  and 
injurious  to  the  public.  V  We  must  look  at  the  facts  as  well  as  the 
definition  of  restraint  of  trade  to  reach  a  correct  and  just  con- 
clusion. 

Upon  this  view  of  the  contract,  my  inclination  is  to  hold  it 
legal,  but  my  associates  are  of  a  different  opinion.  Applying  the 
principles  hereinafter  stated,  they  consider  it  void,  as  againsc 
ublic  policy. 

"By  the  weight  of  recent  authority  the  character  of  the  article 
or  legitimate  trade  sought  to  be  monopolized  is  immaterial,  the 
true  test  of  the  illegality  of  the  combination  being  the  injury  to 
the  public,  and  whether  its  necessary  consequence  is  to  contid. 
prices,  limit  production,  or  suppress  competition  in  such  a  way 
as  to  restrain  trade  and  create  a  monopoly.  To  render  the  com- 
bination illegal  on  this  ground,  it  is  not  necessary  that  evil  intent 
or  actual  injury  be  shown,  but  it  is  sufficient  to  know  that  the  in- 
evitable tendency  of  the  act  is  injurious  to  the  public.  The  fact 
that  the  immediate  result  of  the  combination  has  been  tempora- 
rily to  reduce  prices,  or  that  it  may  reduce  them,  is  inmoaterial  in 
determining  the  legality  of  the  combination,  the  court  not  being 
governed  by  the  temporary  effect  upon  the  prices,  but  bv  the 
power  of  the  combination  to  control  them.'*  20  Am.  &  Eng- 
Ency.  Law  (2d  Ed.)  849,  850. 
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'*In  some  way  several  corporations  competing  in  production 
merge  into  one,  and  cease  competitive  production.  By  means  of 
large  capital  this  new  corporation  can  produce  largely,  or  limit 
production,  lessen  supply,  enhance  prices,  and  lower  the  prices  of 
materials  used  in  production.  It  may  be  said  that  no  matter 
what  the  fonn  adopted  may  be,  if  the  end  is  to  curtail  produc- 
tion, enhance  prices,  restrain  trade  and  competition,  control  the 
market  in  commodities,  it  is  condemned  by  common  law  and  by 
many  statutes  in  the  different  states.**  Brannon,  Fourteenth 
Amend.  373. 

Discussing  the  rule  stated  by  Tindal,  C.  J.,  in  Homer  v. 
Graves,  7  Bing.  735,  and  hereinbefore  quoted.  Judge  Taft  said, 
in  United  States  v.  Addyston  Pipe  &  Steel  Co,,  85  Fed.  Kep. 
271 :  "This  very  statement  of  the  rule  implies  that  the  contract 
must  be  one  in  which  there  is  a  main  purpose,  to  which  the  cove- 
nant in  restraint  of  trade  is  merely  ancillary.  The  covenant  i* 
inserted  only  to  protect  one  of  the  parties  from  the  injury  which^ 
in  the  execution  of  the  contract  or  enjoyment  otf  its  fruits,  he 
may  suffer  from  the  unrestrained  competition  of  the  other.  The* 
main  purpose  of  the  contract  suggests  the  measure  of  protection? 
needed,  and  furnishes  a  sufiBciently  uniform  standard  by  which 
the  validity  of  such  restraints  may  be  judicially  determined.  In 
such  a  case,  if  the  restraint  exceeds  the  necessity  presented  by 
the  main  purpose  of  the  contract,  it  is  void  for  two  reasons: 
First,  because  it  oppreses  the  covenantor,  without  any  corres- 
ponding benefit  to  the  covenantee ;  and,  second,  because  it  tends 
to  a  monopoly.  But  where  the  sole  object  of  both  parties  in 
making  the  contract  as  expressed  therein  is  merely  to  restrain 
competition,  and  enhance  or  maintain  prices,  it  would  seem  that 
there  was  nothing  to  justify  or  excuse  the  restraint,  that  it  would 
necessarily  have  a  tendency  to  monopoly,  and  therefore  would 
be  void.  In  such  a  case  there  is  no  measure  of  what  is  necessary 
to  the  protection  of  either  party  except  the  vague  and  varying 
opinion  of  judges  as  to  how  much,  on  principles  of  political 
economy,  men  ought  to  be  allowed  to  restrain  competition. 
There  is  in  such  contracts  no  main  lawful  purpose  to  subserve 
which  partial  restraint  is  permitted,  and  by  which  its  reasonable- 
ness is  measured,  but  the  sole  object  is  to  restrain  trade  in  order 
to  avoid  the  competition  which  it  has  always  been  the  policy  of 
the  common  law  to  foster." 
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The  contract  being,  in  the  opinion  of  the  majority  of  tiie 
Court  illegal,  and  so  held,  no  recovery  can  be  had  on  it  This 
action  being  for  the  liquidated  damages  covenanted  to  be  paid,  is 
based  directly  and  solely  upon  the  contract-  Hence,  irnitCTB' 
errors  the  court  may  have  committed,  during  the  progress  of  &t 
trial,  its  final  judgment  of  niZ  capiat  is  right  and  must  te 
affirmed,  and  it  is  useless  to  discuss  further  assignments  of  errot 

Affirmed, 


CHARLESTON. 

Eaxin  17.  Tatlob 

Submitted  June  6,  1903.    Decided  April  22,  1904. 

1.      Syllabus  Afpro>-ed. 

Point  1  of  Syllabus,  In  case  of  Freer  v.  Davis^  52  W.  Va.  I* 

reaffirmed,     (p.  656). 

Appeal  from  Circuit  Court,  Calhoun  Coujitr. 
Bill  by  Justus  Eakin  and  others  against  Tasril  Taylor  and 
others.    Verdict  for  defendants,  and  plaintiffs  appeaL 

Modified. 

T.  P.  Jacobs  and  E.  B.  Snodgrass,  for  appellants. 
LixN  &  Hamilton,  for  appellees. 

McWhortek,  Judge: 

On  the  8th  day  of  August,  1902,  Justus  Eakin,  D.  H.  Coi, 
Thomas  Mills  and  E.  E.  L.  Snodgrass  presented  their  bill  to  tbe 
judge  of  the  circuit  court  of  Calhoun  county  praying  for  the 
^cancellation  of  a  lease  made  by  Tasril  Taylor  to  the  Lowther  03 
Co.,  as  a  cloud  upon  their  title  to  one  hundred  acres  of  land  en 
Yellow  Creek  in  the  county  of  Calhoun,  and  to  enjoin  the  Low- 
ther Oil  Co.,  and  the  Eureka  Pipe  Line  Co.,  from  pacing  ofver 
to  or  delivering  to  said  Taylor  any  portion  of  the  oil  produced 
from  said  tract  and  that  said  Taylor  be  required  to  account  .to 
plaintiffs;  that  the  transfer  of  money  or  funds  from  said  Taylor 
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to  his  son,  Amnon  Taylor,  be  cancelled,  and  the  said  Amnon 
Taylor  be  required  to  account  to  them  for  the  same,  and  the  Cal- 
houn Coiunty  Bank  be  enjoined  from  paying  over  to  said  Amnon 
Taylor  in  any  manner  any  funds  due  his  account  in  said  bank  de- 
rived from  the  sale  of  oil  and  placed  in  his  hands  by  his  father 
Tasril  Taylor;  and  praying  for  process  against  all  of  said  par- 
ties defendants.  Plaintiffs  alleged  in  their  bill  that  they  were 
the  owners,  among  other  things,  of  a  tract  of  one  hundred  acres 
of  land  described  in  the  bill  by  metes  and  bounds  on  Yellow 
Creek  in  that  part  of  Calhoun  county  being  formerly  Lewis 
county,  which  was  granted  to  John  Walden  in  1844;  that  Wal- 
den  died  intestate  leaving  surviving  him  two  sons,  Gilbert  Wal- 
den and Walden,  and  possibly  a  widow;  that  some  time 

after  the  death  of  John  Walden  his  son  Walden,  and 

brother  of  Gilbert,  died  intestate,  unmarried  and  without  issue, 
leaving  said  Gilbert  Walden  as  the  only  son  and  heir  at  law  of 
said  John  Walden,  deceased,  and  of  his  deceased  brother,  where- 
by the  said  Gilbert  Walden  became  and  was  the  sole  tenant  in 
fee  simple  absolute  to  said  tract  of  land.    Bv  deed  dated  the  4th' 
day  of  May,  1901,  said  Gilbert  Walden^  being  sole  and  unmarried' 
conveyed  with  covenant  of  general  warranty  to  plaintiffs  all  the 
right,  title  and  interest  and  claim  which  his  father  John  Wal- 
den, ever  had  in  and  to  among  other  things,  said  traqt  of  one 
hundred  acres  of  land,  and  filed  with  their  bill  what  purported 
to  be  a  copy  of  the  patent  to  John  Walden  for  the  said  one  hun* 
dred  acres  of  land,  marked  ^^xhibit  A.^'  Also  as  "Exhibit  B,'' 
they  filed  what  they  termed  a  copy  of  the  said  deed  of  May  4th, 
1901,  from  Gilbert  Walden  to  themselves  and  alleged  that  Tasril 
Taylor  had  entered  upon  said  tract  of  land  without  their  consent, 
and  was  in  the  possession  thereof,  claiming  the  same  against 
plaintiffs,  and  excluded  them  from  the  possession  of  the  same; 
he  had  professed,  as  plaintiffs  were  infoormed,  to  execute  an  oil 
and  gas  lease  upon  said  tract  of  land  to  the  Lowther  Oil  Co.,  or 
to  some  one  who  had  assigned  such  lease  to  the  said  oil  company; 
that  in  pursuance  of  such  pretended  lease  said  oil  company  had 
entered  upon  and  drilled  and  operated  the  same  for  the  produc- 
tion of  oil  and  gas,  and  had  produced  the  same  in  paying  quanti- 
ties, and  were  paying  over  a  certain  portion  thereof  to  said  Tay- 
lor;  that  said  entry  upon  the  land  by  Taylor  and  the  Lowther 
Oil  Co.,  was  without  the  plaintiff^s  knowledge  and  consent,  and 
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that  the  taking  of  oil  and  gas  from  said  land  tinder  said  scxallei 
lease  constituted,  as  to  plaintiflPs,  an  irreparable  damage  to  said 
tract  of  land,  and  the  taking  of  such  oil  and  gas  operated  as  a 
waste;  that  large  quantities  of  oil  had  been  taken  out  by  said 
company,  and  the  royalty  paid,  and  was  being  paid,  to  said  Tay- 
lor, and  that  said  Taylor  for  the  purpose  o'  avodding  any  liability 
to  plaintiffs  transferred  the  proceeds  of  sale  of  such  royalty  oil 
to  other  and  different  parties;  that  as  they  were  informed  a 
large  portion  of  such  money  derived  from  the  sale  of  royalty  oil 
had  been  so  transferred  with  the  purpose  to  wrong,  cheat  and 
defraud  plaintiffs,  to  his  son,  Amnon  Taylor,  and  that  he  kept 
the  same  on  deposit  in  the  Calhoun  County  Bank ;  that  plain- 
tiffs were  willing  that  said  oil  company  might  develop  said 
tract  of  land  for  oil  and  gas  purposes  under  a  lease  or  contract 
with  them  to  pay  the  royalty  oil  to  them,  but  were  not  willing 
that  they  should  operate  it  under  the  Taylor  lease,  and  to  pay 
the  royalty  ia  him;  that  the  oil  so  developed  and  produced 
from  said  tract  of  land  was  being  run  into  the  lines  of  tbe 
Eureka  Pipe  Line  Co.,  and  transported  beyond  the  limits  and 
boundaries  of  the  State,  and  they  had  no  means  of  knowing  ac- 
curately the  amount  of  said  product. 

The  defendant  filed  his  demurrer  to  the  bill  and  his  answer,  in 
which  he  denied  all  the  material  allegations  thereof,  and  alleged 
that  plaintiffs  had  full  notice  of  his  claim  and  possession  before 
they  received  any  deed  for  the  land  claimed  by  them,  and  ilec 
with  his  answer  a  contract  in  writing,  signed  by  6.  D.  Camd^ 
for  himself  and  J.  Walden,  dated  December  10,  1870,  agreeing 
to  sell  to  him,  for  the  sum  of  $250,  of  which  the  sum  of  $100  had 
been  paid  and  the  residue  to  be  paid  at  times  mentioned,  Ociol)eT 
1, 1871,  and  October  1,  1872 ;  under  which  agreement  defendant 
had  taken  possession  of  said  land,  and  had  been  in  said  posses- 
sion ever  since,  and  under  which  purchase  he  was  still  claiming, 
and  which  agreement  was  entered  of  record  in  the  clerk's  office 
of  the  county  court  of  Calhoun  county,  and  which  defendant 
evers  in  his  answer  was  seen  on  the  record  and  discussed  by 
plaintiffs,  whereby  they  had  full  notice  of  defendant's  claim;  be 
also  filed  a  letter  or  power  of  attorney  made  by  John  Walden 
to  Gideon  D.  Camden,  dated  November  6,  1865,  which  was  duly 
acknowledged  and  entered  of  record  April  25,  187*,  in  the  same 
clerk's  office,  which  power  of  attorney  authorized  said  Camden 
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to  sell  the  interest  of  said  John  Walden  in  the  lands  owned  by 
him,  and  to  make  special  or  general  warranty  deeds  therefor; 
and  the  defendant  relied  upon  the  gross  laches  and  negligence  of 
plaintiffs,  and  those  under  whom  they  claimed,  in  asserting  de- 
mand for  said  land,  and  relief  upon  the  staleness  of  such  de- 
mand, and  that  if  any  equity  ever  did  appertain  to  them  it  was 
lost,  and  prayed  for  a  dissolution  of  the  injunction  and  dismissal 
of  plaintiff's  bill  and  decree  for  costs.  The  plaintiffs  took  and 
filed  in  the  cause  the  deposition  of  Gilbert  Walden.  On  the  10th 
day  of  October,  1903,  the  following  final  decree  was  entered  in 
the  cause :  "This  cause  coming  on  this  day  to  be  heard  upon  the 
bill  of  complaint  of  the  plaintiffs,  and  the  exhibits  therewith 
filed,  upon  each  of  which  exhibits  there  are  endorsed  certain 
exceptions  by  the  defendant,  Tasrel  Taylor,  and  the  grounds  of 
such  exceptions  being  ascertained  to  be  true  by  inspection,  the 
court  doth  sustain  said  exceptions;  upon  the  answer  of  the  de- 
fendant, Tasrel  Taylor,  and  the  exhibits  therewith  filed,  the  sig- 
nature of  G.  D.  Camden  to  "Exhibit  B."  being  proved  in  open 
court  by  the  oath  of  E.  G.  Linn;  upon  the  bill  taken  for  con- 
fessed as  to  the  other  defendants  therein  named;  upon  process 
which  appears  to  have  been  executed  for  the  time  required  by 
law;  and  upon  the  cause  regularly  proceeded  in  at  rules  and  set 
for  hearing  as  to  them,  and  upon  the  bill  now  here  taken  for 
confessed  as  to  all  the  defendants,  except  Tasrel  Taylor;  upon 
an  attested  copy  of  a  certain  writing  under  seal,  dated  on  the 
26th  day  of  August,  1876,  executed  by  John  Walden  to  E.  E. 
Gray,  deputy  sheriff  of  Fauquier  county,  Virginia,  certified  by  L. 
H.  Trippett,  clerk  of  the  county  court  of  Calhoun  county,  where- 
in the  same  was  duly  recorded  on  the  19th  day  of  September, 
1876,  when  said  writing  was  this  day  produced  and  filed  as  evi- 
dence on  behalf  of  the  defendant  Tasrel  Taylor,  and  a  certain 
agreement  in  writing  executed  by  John  Walden  and  G.  D.  Cam- 
den under  their  respective  seals,  bearing  date  on  the  4th  day  of 
August,  1843,  which  was  likewise  produced  at  the  bar  of  the 
court  and  filed  herein  by  the  said  defendant  Tasrel  Taylor,  and 
which  the  said  Tasrel  Taylor  is  permitted  to  withdraw  from  the 
files  of  this  cause  upon  leaving  an  attested  copy  and  upon  the 
depositions  of  Gilbert  Walden  taken  and  filed  on  behalf  of  the 
plaintiffs;  and  upon  the  motion  of  the  defendant  Tasrel  Tay- 
lor this  day  made  to  dissolve  the  injunction  heretofore  awarded 
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in  this  cause^  and  was  argued  by  counsel.  Upon  consideration 
whereof  it  is  adjudged,  ordered  and  decreed  that  the  injnnctian 
heretofore  awarded  in  this  cause  be,  and  the  same  is  hereby  dis- 
solved, and  that  the  plaintiffs  bill  in  this  cause  be  dismissed,  and 
that  the  plaintiffs  do  pay  to  the  defendant  Tasrel  Taylor  his 
costs  by  him  about  his  defense  in  this  behalf  expended/' 

The  plaintiffs  have  a  clear  and  adequate  remedy  at  law,  and 
fail  to  show  any  equity  against  the  defendant  Tasrel  Taylor. 
This  proceeding  on  the  part  of  plaintiffs  is  an  action  of  ejectment 
under  the  garb  of  a  suit  in  equity  alleging  fraud  on  the  part  of 
defendant,  as  well  as  irreparable  damages  by  the  removing  of  tbe 
oil  from  the  premises,  in  order  to  get  equity  jurisdiction.  All 
the  rights  of  plaintiffs  are  dependent  upon  their  legal  title  which 
has  never  been  established  by  law;  they  do  not  show  that  an  ac- 
tion had  been  commenced  or  contemplated  for  the  recovery  of  the 
possession  of  the  land  which  is  conceded  to  be  in  the  possession 
of  defendant  at  least  under  claim  of  title.  This  case  comes 
clearly  under  the  rulings  of  this  Court  in  the  case  of  Freer  t. 
Davis,  62  W.  Va.  1,  where  it  is  held  (Syl.  point  1)  :  "A  court  of 
equity  has  no  jurisdiction  to  settle  the  title  and  bonndary  of 
lands  between  adverse  claimants,  when  the  plaintiff  has  no 
equity  against  the  party  claiming  adversely  to  him." 

The  decree  of  the  circuit  court  of  Calhoun  county  should  be 
modified  so  as  to  reserve  the  right  of  plaintiffs  to  bring  their 
action  at  law  if  they  be  so  advised,  and  with  such  modification 
the  decree  is  affirmed. 

Modified, 


CHARLESTON. 

Matheny  v.  Ferguson. 


Submitted  January  26,  1903.     Decided  April  22,  1904. 


55      fiMi  ■''•*     Conveyance — Qrantor—DehU. 

02      4^  F.  and  his  wife,  I.,  conveyed  two  hundred  and  eleven  acres 

I55      656l  o^  \B.n6.  to  W.,  their  son^  in  consideration  of  love  and  affection, 

tttt      to'i  and  the  further  consideration  that  he  pay  to  R.  J.  M.  $300,  to 

A.  M.  $100  and  to  I.  M.  $100,  and  that  he  pay  off  and  discharge 
all  debts  remaining  against  the  grantors  at  the  time  of  their 


"W.  Va.]  Mathent  v.  Ferguson.  65T 

death,  or  either  of  them,  which  deed,  W.  accepted  and  took 
possession  of,  and  held  the  land  thereunder:  Held:  First — 
W.  Is  personally  liable  for  the  debts  of  the  grantors,  and 
second,  the  land  so  conveyed  to  W.  whilst  held  by  him  will 
be  subjected  by  a  court  of  equity  to  pay  the  debts  of  the 
grantors,     (p.  660). 

2      Estate — CJaima — Personal  Representative, 

While  claims  due  an  estate,  should  ordinarily  be  prosecuted 
by  the  personal  representative  thereof,  yet  it  may  be  done  by 
the  beneficiaries  thereof  in  a  special  case;  as  where  it  ap- 
pears that  the  personal  representative  cannot  or  will  not  act. 
(p.  660). 

Error  to  Circuit  Court,  Mason  County. 

Bill  by  Anna  Matheny  and  others  against  W.  V.  Ferguson,^ 
Decree  for  plaintiffs  and  defendant  brings  error. 

AiJinfned 

Chas.  E.  Hogg  and  J.  E.  Beller,  for  plaintiff  in  error. 
H.  E.  HowAED^  for  defendants  in  error. 

McWhorter^  Judge  : 

William  Ferguson  and  Isabella,  his  wife,  by  deed  dated  Octo- 
ber 1,  1901,  conveyed  to  William  V.  Ferguson  a  tract  of  two- 
hundred  and  eleven  acres  of  land  in  consideration  of  love  and 
affection,  and  the  further  consideration  that  he  pay  to  Bebecca 
Jane  McDermott,  wife  of  John  McDermott,  $300,  to  Anna 
Matheny,  wife  of  Henry  Matheny  $100,  to  Isabella  Metheny 
$100,  a/id  that  he  pay  off  and  discharge  all  debts  remaining^ 
against  the  parties  of  the  first  part  at  the  time  of  their  death  or 
either  of  them.  Anna  Matheny,  in  her  own  right,  and  as  next 
friend  of  the  infant  children  and  heirs  at  law  of  W.  H.  Matheny,. 
brought  their  suit  in  chancery  to  enforce  the  collection  of  a 
note  for  $140,  against  William  V.  Ferguson.  The  note  was 
made  by  William  Ferguson,  the  father  of  the  defendant  and  who 
had  died  intestate  and  no  one  had  qualified  as  his  personal  rep- 
resentative. Said  note  was  dated  the  8th  of  February,  1892,  and 
payable  twelve  months  after  date.  The  bill  alleged  that  plain- 
tiffs had  a  right  to  charge  said  note  as  a  lien  upon  the  land  con- 
veyed to  the  defendants.  The  demurrer  to  said  bill  being  sus- 
tained by  the  court,  plaintiffs  had  leave  of  the  court  td  file 
amendments  to  the  bill,  which  they  did,  making  J.  W.  McDer- 
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mott,  who  qualified  as  administrator  of  W.  H.  Matheny,  a  partj 
•defendant,  and  alleged  that  said  administrator  refused  to  take 
•charge  of  said  note  and  to  collect  the  same  from  the  defendant, 
•William  V.  Ferguson^  and  alleging  also  that  said  McDermott  and 
IFergiiscm,  who  were  brothers-in-law,  colluded  and  conspired  to- 
'gether  to  prevent  the  collection  of  said  note,  and  that  the  amount 
due  on  said  note,  after  deducting  charges  against  the  estate  of 
Matheny  coming  to  said  administrator  for  his  official  fees  and 
costs,  was  payable  to  the  plaintiffs,  and  further   alleged  that 
William  V.  Ferguson  was  sole  surety  on  the  bond  of  said  McDer- 
mott as  administrator.    Ferguson  demurred  to  the  amended  bill 
^hich  demurrer  was  overruled  and  process  awarded  against  Me- 
Dermott,  administrator.    Ferguson  answered  the  bill  as  amend- 
ed denying  that  the  debts  of  the  deceased,  W.  H.  Matheny,  had 
been  paid,  and  averring  that  at  the  time  of  his  death  Matheny 
•owed  respondent  on  account  $4.50,  which  still  remained  dne  and 
wholly  unpaid,  and  that  at  the  time  of  his  death  said  Matheny 
owed  divers  other  debts  which  still  remained  unpaid,  and  deny- 
ing that  his  father  had  made  the  note  sued  upon ;  and  denving 
the  signature  to  the  note,  or  that  his  father  owed  the  debt  at 
the  time  of  his  death ;  but  admitted  that  the  deed  to  him  requir- 
-ed  him  to  discharge  all  debts  remaining  against  his  father  at  the 
time  of  his  death.    The  defendant,  William  V.  Ferguson,  abo 
filed  a  plea  verified  by  his  affidavit,  denying  that  William  Fergu- 
son, his  father,  had  made  or  signed  said  note,  and  averring  that 
ihe  signature  to  said  note  was  not  in  the  handwriting  of  said 
William  Ferguson.    The  said  William  V.  Ferguson  further  made 
-an  affidavit  '^that  the  said  William  Ferguson  did  not  in  his  life- 
time make  or  sign  the  said  note,  and  that  the  said  note  is  not  in 
the  handwriting  of  the  said  William  Ferguson,  and  that  the  said 
signature  of  the  said  note  is  not  written  in  the  handwriting  of 
the  said  William  Ferguson.*' 

Depositions  were  taken  and  filed  in  the  oause  by  plaintiffs  and 
defendant  William  V.  Ferguson.  The  cause  was  heard  on  tibs 
19th  of  November,  1901,  on  the  bill  and  amendm^its  tfaereto» 
the  exhibits,  the  answer,  and  plea  with  replications  thereto,  and 
the  amount  of  the  note  sued  upon,  with  its  interest  amounting 
at  date  of  decree  to  $213.78^  and  costs  of  the  suit,  decreed  to  be  c 
valid  and  subsisting  lien  upon  the  two  hundred  and  eieTm 
acres  of  land  so  conveyed  by  William  Ferguson  to  William  V. 
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Ferguson,  prior  to  any  and  all  liena  suflPered,  made,  or  incurred 
by  the  said  defendant,  William  V.  Ferguson  since  he  became 
the  owner  of  said  land  under  the  said  deed  of  October  1,  1890, 
and  referred  the  cause  to  a  commisisomer  of  the  court  to  take, 
state  and  report  an  account  showing  what  indebtedness,  their 
priorities  and  amounts,  and  to  whom  due,  was  owing  by  the  said 
William  Ferguson  at  the  time  of  his  death,  and  that  in  his  report 
the  commissioner  should  hold  and  take  the  said  sum  cf  $213.78, 
with  interest  from  November  19,  1901,  together  with  the  costs 
of  the  suit,  to  be  a  valid  lien  on  said  land  prior  to  any  lien  put 
on  said  land  by  the  defendant,  William  V.  Ferguson,  from 
which  decree  the  defendant,  William  V,  Ferguson  appealed, 
assigning  as  error  the  overruling  of  the  demurrer  to  the  bill  and 
amended  bill;  and  in  not  dismissing  the  plaintiff's  bill  upon 
the  proofs;  and  in  not  finding  for  the  defendants  upon  the  de- 
fendant Ferguson's  verified  plea  that  the  note  sued  upon  is  not 
the  note  of  William  Ferguson,  claiming  that  the  preponderance 
of  the  evidence  was  in  favor  of  the  defendants,  and  also  in  not 
finding  for  the  defendants  upon  the  defendant  Ferguson's  an- 
swer and  averment  that  the  note  was  without  consideration.  The 
court  having  sustained  the  demurrer  to  the  original  bill,  plain- 
tiffs filed  amendments  thereto.  In  addition  to  the  allegations 
of  the  original  bill,  the  amendments  allege  that  W.  H.  Matheny 
left  no  debts  of  any  consequence  at  his  death,  and  that  what  he 
did  leave  had  long  since  been  settled  and  paid ;  that  J.  W.  Mc- 

_  » 

Dermott  had  qualified  as  administrator  of  said  W.  H.  Matheny, 
and  that  said  McPermott,  ais  such  administrator,  refused  to  take 
charge  of  the  $140  note  sued  upon  or  to  collect  the  same,  and 
refused  to  proceed  against  the  defendant,  William  V.  Ferguson, 
also  his  only  surety  on  said  bond ;  and  prayed  that  said  McDer- 
mott  and  William  V.  Ferguson  colluded  together  in  regard  to 
the  said  note  against  the  rights  of  the  plaintiffs;  that  said  Mc- 
Dermott  and  Ferguson  were  brothers-in-law  and  that  Ferguson 
was  suretv  on  the  administration  bond  of  said  McDermott,  and 
also  his  ottily  surety  on  said  bond;  and  prayed  that  said  McDe> 
mott,  administrator,  be  made  a  party  defendant  to  said  suit. 
The  amendments  to  the  bill  were  filed  by  order  of  the  court  and 
process  awarded  against  the  said  administrator,  who  failed  to 
answer  the  bill  and  amendments  thereto. 

It  is  contended  by  appellant  that  the  right  to  maintain  this 
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suit  belongs  solely  to  the  personal  representative  of  Matheny. 
Ordinarily  this  is  true.  In  Morgan  v.  Woods,  69  Ga-  599,  it  is 
held:  "To  allow  creditors  or  heirs  to  sue  third  persons  other- 
wise than  through  the  representative  of  the  estate,  there  must  be 
collusion,  insolvency,  unwillingness  to  collect  the  assets,  or 
some  other  like  special  circumstance."  And  in  Tahh  v.  Cabell, 
17  Grat.  160,  (syl.  pt.  6),  it  is  held :  "If,  upon  the  death  of  the 
life  tenant  of  slaves,  the  executor  declines  or  neglects  to  recover 
the  slaves,  and  sell  them  for  division  as  the  will  authorized  him 
to  do,  the  remainderman  may  sue  in  equity  to  recover  and  di- 
vide them  among  the  parties  entitled."  And  In  Burroughs  v. 
Elton,  11  Yes.  29 :  "Suit  by  a  creditor  against  persons  account- 
able to  the  estate  allowed  in  a  special  case,  as  when  the  repre- 
sentative cannot  or  will  not  act."  So  in  the  «ase  of  RicTuirdson 
V.  Domhoo,  16  W.  Va.  685,  (syl,  pt.  10),  where  it  is  said :  'The 
executor  or  administrator  is  the  proper  representative  of  the  per- 
sonal estate,  and  generally  all  suits  should  be  brought  by  and 
against  him  in  relation  thereto.  In  some  special  cases  this  mle 
seems  to  have  been  relaxed."  The  rule  was  so  relaxed  in  csai  of 
Wilson  v.  Straight,  46  W.  Va.  651 ;  so  in  the  case  of  Poling  '. 
Huffman,  39  W.  Va.  320,  where  the  plaintiffs,  creditors  of  the 
decedent,  filed  their  bill  against  Anthony  Hufihnan,  the  sole  heir, 
and  James  A.  Williamson,  administrator,  it  was  held  tha*  the 
bill  was  not  demurrable  because  filed  within  six  months  of  the 
date  of  the  appointment  of  the  personal  representative  of  the 
estate.  J.  W.  McDermott,  the  administrator,  was  examined  as  a 
witness  in  the  case,  and  testified  that  he  would  not  sue  upon  the 
note  if  he  had  had  the  same  in  his  possession  for  the  reason  that 
he  was  related  to  both  parties  and  did  not  want  to  mr.ke  any 
trouble.  The  allegations  of  the  bill  in  case  at  bar  were  sufficient 
to  give  the  court  equity  jurisdiction  in  the  case,  and  the  de- 
murrer was  properly  overruled.  There  can  be  no  question  about 
the  liability  of  the  defendant,  William  V.  Ferguson,  to  the  cred- 
itors of  his  father,  William  Ferguson,  for  the  debts  remaining 
unpaid  at  his  deaths  said  defendant  bavins^  accepted  the  deed 
from  his  father  with  its  conditions  to  pay  such  debts.  It  is  in- 
sisted by  appellant  that  no  lien  having  been  reserved  by  the 
elder  Ferguson  to  secure  the  debts  to  be  paid  as  a  condition  of 
the  conveyance,  the  land  could  not  be  held  subject  to  the  pay- 
ment thereof.    The  debt  sued  upon  while  not,  strictly  speaking. 
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a  lien  upon  the  land,  was  a  charge  thereon  which  a  court  of 
■equity  should  enforce;  that  it  was  called  a  lien  by  the  court  is 
immaterial.  Jn  Vanmetre  v.  Vanmetre,  3  Grat.  148,  V.  had  by 
deed  conveyed  to  A.  &  I.  his  lands,  in  consideration  that  they 
should  pay  his  debts  and  pay  him  $500  a  year  during  his  life.  A. 
&  I.  did  not  execute  the  deed,  but  they  took  possession  and  held 
the  lands,  and  it  is  there  held  that  they  were  personally  liable 
for  the  debts  of  V.,  and  it  is  further  Held  that  the  land  so  con- 
veyed to  them  whilst  held  by  A.  &  I.  would  be  subjected  by  a 
court  of  equity  to  pay  the  debts  of  V. 

The  evidence  is  conflicting  as  to  the  making  of  the  note  by  the 
•decedent,  "William  Ferguson,  but  is  sufficient  to  sustain  the 
court^s  finding  and  is  of  such  a  character  that  diflEerent  judges 
might  reasonably  disagree  as  to  the  facts  proved  or  the  ponclu- 
eion  to  be  deduced  from  them,  and  there  is  certainly  not  a  pre- 
ponderance of  evidence  against  the  execution  of  the  note  by  the 
^decedent.  In  such  case  this  Court  has  manv  times  held  that  it  will 
not  disturb  a  decree  based  upon  such  testimony.  Smith  v.  Yoke, 
•27  W.  Va.  639;  Doonan  v.  Glynn,  28  Id.  715;  Prichard  v. 
Evans,  31  Id.  137;  Frederick  v.  Frederick,  Id,  556,  (8  S.  E. 
295),  and  many  others  later.  The  decree  complained  of  simply 
■settled  the  status  of  the  claim  sued  upon  as  a  debt  against  the 
estate,  but  gave  it  no  priority  over  other  debts  against  the  estate 
of  the  decedent,  Ferguson,  and  provided  for  convening  the  cred- 
itors by  referring  the  cause  to  a  commisisoner  for  that  purpose, 
who  was  to  ascertain  and  report  the  indebtedness  of  the  estate, 
io  whom  due,  the  amounts  and  priorities  of  the  debts,  and  to 
show  what  was  due,  if  an)^thing,  to  the  parties  named  in  the  deed, 
"to  be  paid  by  the  grantee,  William  V.  Ferguson. 

There  is  no  reversible  error  in  the  decree,  and  it  must  be 
affirmed,  and  the  cause  remanded  to  the  circuit  court  for  further 
proceedings  to  be  therein  had. 

Affirmed. 

CONCUERIXG  XOTE  BY  BrAXNON,  JuDGE  : 

Counsel  for  the  defense  would  defend  this  case  bv  savins:  that 
there  is  no  lien  on  the  land  under  the  deed  from  William  Fergu- 
son to  William  V.  Ferguson,  because  section  1,  chapter  75,  of 
ihe  Code,  says  that  if  any  person  convey  land,  and  the  purchase 
money  remain  unpaid,  there  is  no  lien  therefor,  unless  it  is 
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expressly  reserved  on  the  fact  of  the  conveyance,  I  hold  that 
that  statute  has  no  application  to  this  case.  It  is  true  that  the 
purchase  money  was  not  paid^  and  was  thereafter  to  be  paid,  and 
at  first  thought  it  occurred  to  me  that  the  point  stated  was 
plausible;  but,  on  further  thought,  I  have  come  to  tiie  condu- 
sion  stated.  The  statute  referred  to  had  an  obvious  purpoee» 
Prior  to  its  enactment  where  the  legal  title  was  conveyed  and 
the  purchase  money  remained  unpaid,  there  was  what  was  called 
the  vendor's  implied  lien.  It  existed  by  implication  for  the 
purchase  money,  though  no  lien  or  charge  was  spoken  in  the 
conveyance.  It  was  very  dangerous  to  creditors  and  purchasers^ 
because  it  was  a  hidden,  secret  lien  that  might  arise  at  any  mo- 
ment, by  oral  evidence,  to  afflict  the  purchaser  or  creditor.  The 
statute  was  intended  to  abolish  that  particular  lien.  It  was  made 
to  defend  creditors  and  purchasers.  Lough  v.  Michael,  37  W. 
Va.  p.  (»8().  But  in  this  case  William  Ferguson  conveyed  the 
land  and  created  a  trust  spoken  on  the  very  fice  cf  the  deed, 
which  gave  notice  to  purchasers  and  creditors  of  its  e3ristence.  It 
is  only  tlie  case,  known  long  before  that  statute,  in  equity  law,  of  a 
man  conveying  land  to  another  in  trust  to  hold  it  for  the  benefit 
of  some  one  else  or  pay  him  money  It  is  simply  a  trust,  not 
arcrct,  but  open,  not  tested  by  that  statute.  The  only  question  is 
whether  the  words  of  the  deed  do  create  a  trust.  Thev  certainly 
do  plainly  manifest  an  intent  by  the  grantor  to  devote  the  knd 
to  answer  certain  ends,  and  that  is  the  trust.  Very  much  author- 
\\y  could  be  cited  to  support  this  position.  Roberts  v.  Coleman, 
37  W.  Va.  143:  WiJlard  v.  Worsham,  76  Va.  392;  Hooper  t. 
Hooper.  32  W.  Va.  526:  Store's  Eq.  section  1246;  Poindexier 
v.  Green.  6  Leigh  504;  Hogg  v.  Browning,  47  W.  Va.  22. 

On  the  question  of  the  execution  of  the  note  the  evidence  i» 
oral  and  circumstantial  and  so  conflicting  that  different  men 
could  readily  differ  in  opinion  as  to  its  effect,  and  on  principle 
well  established,  unless  we  feel  convinced  of  error  in  the  circuit 
court,  we  cannot  reverse  it.  Fitzgerald  v.  Phelps,  42  W.  Va. 
5:0 :  Shaifcr  v.  Shaffer,  51  Id.  126. 

Recurring  to  the  question  of  lien,  I  find  a  case  reported  in  2 
Va.  Pecisions  70,  a  book  of  Decisions  in  Virginia  not  officiaUy 
reported,  holding  in  just  such  a  case  as  this  the  very  opposite  of 
our  holding;  but  I  ^.hink  it  unsound.  Why  was  the  case  not 
officially  reported  ?    It  holds  that  "all  vendor's  liens  for  the  pur- 
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chase  of  property,  Tmlees  reserved  on  the  face  of  the  instrument, 
are  abolished  by  Code  1849,  chapter  119,  section  1/* 

Vanmeter  v.  Vanmeter,  3  Grat.  148,  cited  by  Judge  McWhor- 
TKR,  was  before  the  statute  requiring  a  vendor^s  lien  to  be  reserv- 
ed in  the  deed,  and  if  that  statute  applied  to  this  case,  the  Varu- 
meter  Case  would  have  no  force  in  our  decision;  but  as  the 
statute  does  not  enter  into  the  case,  the  Vanmeter  Case  is  good 
authority.  The  deed  created  a  trust  to  pay  debts,  and  is. a  clear 
charge  on  the  land.  The  trust  could  not  be  enforced  otherwise 
than  by  holding  the  debts  a  charge. 


CHARLESTON. 

65  681 
00  8M 

Submitted  March  1,- 1904— Decided  April  22,  1904. 

1.  Fiduciaries — Presumed  to  Act  in  Good  Faith. 

Fiduciaries  are  presumed  to  have  acted  in  good  faith  and 
performed  their  duty,  and  not  to  have  committed  breaches  oC 
trust,     (p.   669). 

2.  FrouciARY — Jurisdiction. 

Certificates  of  bank  stock  in  the  name  of  P.  taken  up  by  the- 
bank  and  reissued  to  B.  P.,  executor  of  P.,  and  by  B.  P.  pledged' 
as  collateral  security  for  notes  made  by  B.  P.,  the  executor 
in  due  course  of  the  administration  of  the  estate  of  P.,  cannot 
be  recovered  from  the  bank  so  holding  such  certificates  by  an: 
administrator  de  bonis  non  with  the  will  annexed,  of  P.  (p- 
670.) 

Appeal  from  Circuit  Court,  Mercer  County. 

Bill  by  J.  W.  McCreery,  administrator,  against  the  First 
Natoinal  Bank  of  Bluefield.  Decree  for  defendant,  and  plain* 
tiff  appeals. 

Affirmed. 

E.  C.  &  B.  McClaugherty,  for  appellant. 

A.  W.  Eeyxold^  for  appellee. 

McWhorter,  Judge: 

Edwin  Prince  died  testate  in  the  year  1894,    His  will  was 
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admitted  to  probate  on  the  10th  day  of  December  of  that  year. 
By  his  will  he  appointed  his  wife,  Lockey  F.  Prince,  Burke 
Prince,  his  son,  and  James  H.  McGinnis,  as  executors.     Bnrke 
Prince  alone  qualified     as  executor.     The  others  declined  to 
^erve  as  such.    Among  the  assets  of  the  estate  which  came  to 
the  hands  of  the  said  executor  were  $10,000  par  value  of  Bank 
of  Hinton  stock.    Burke  Prince,  the  executor  had  the  bank  take 
up  said  stock  and  issue  certificates  thereof  to  him  as  executor 
of  Edwin  Prince.    On  the  21st  day  of  November,  1896,  Budoe 
Prince  made  a  negotiable  note  to  his  brother  Ash  M.  Prince^ 
which  was  endorsed  by  the  said  Ash  M.  Prince  and  J.  C.  Daist 
A  Company,  which  he  had  discounted  at  the  First  Xational 
Bank  of  Bluefield,  and  deposited  with  the  bank  as  collateral 
security  for  the  note  certificates  of  the  said  Bank  of  Hinton  stocks 
— fifteen  shares  of  the  par  value  of  $100  per  share.     He  also 
made  three  other  notes  to  said  bank,  aggregating  the  sum  of 
$619.69,  and  delivered  ten  shares  of  the  said  Bank  of  Hinton 
stock,  amounting  to  $1,000  as  collateral  therefor.    Burke  Prince, 
the  executor,  died  in  February  or  March,  1899,  and  John  W. 
McCreery  was  appointed  on  the  28th  of  March,  1899,  as  admin- 
istrator de  bonis  non  with  thcf  will  annexed  of  the  estate  of  said 
Edwin  Prince.     Said  McCreery  filed  his  bill   in   the   circuit 
court  of  Mercer  county  against  the  First  National  Bank  of 
Bluefield  to  recover  from  said  bank  the  said  Bank  of  Hinton 
stock,  as  belonging  to  the  estate  of  said  Edwin  Prince,  claiming 
that  Burke  Prince,  who  had  possession  of  them  as  executor  of 
the  will  of  said  Edwin  Prince,  had  disposed  of  them  for  hk 
own  purposes  and  individual  benefit,  and  that  the  same  was  an 
illegal  and  unwarranted  use  and  conversion  of  said  stocks,  and 
an  abuse  of  the  trust  confided  to  him  by  the  will  of  his  testator, 
and  being  such  was  ineffectual  to  transfer  any  interest  therein 
or  title  thereto  to  the  defendant,  and  that  the  said  defendant 
bank  had  knowledoge  that  said  Burke  was  not  the  true  owner 
of  said  stocks,  and  that  he  was  using  and  pledging  them  and 
obtaining  money  thereon  from  the  defendant  for  his  own  per- 
sonal individual  use  and  purposes,  and  to  secure  the  payment 
of  loans  of  money  made  to  him  personally  by  said  defendant 
bank,  and  that  the  said  bank  occupied  no  other  nor  higher 
grounds  than  said  Burke  Prince,  and  that  the  said  bank  held 
said  certificates  of  stock  as  trustee  for  the  estate  of  Edwin 
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Prince,  deceased,  and  that  a  court  of  equity  would  compel  it 
to  deliver  the  same  to  plaintiff,  to  be  disposed  of  in  due  course 
of  administration  by  him  as  administrator  de  bonis  non  with 
the  will  annexed  of  said  estate;  and  prayed  that  said  bank  be 
held  to  be  a  trustee  of  said  stocks  for  the  use  of  said  estate, 
and  that  it  be  compelled  to  deliver  up  the  same  to  plaintiff, 
and  for  general  relief. 

The  defendant  bank  filed  its  demurrer  and  answer,  averring 
that  the  title  to  the  Bank  of  Hinton  stocks  was  not  in  plaintiff 
as  administrator  de  bonis  non  of  said  Edwin  Prince,  and  that  he 
was  not  entitled  to  the  possession  thereof,  and  that  the  said 
stocks  were  administered  by  said  Burke  Prince,  executor  of 
Edwin  Prince,  and  converted,  changed  and  reduced  to  pos- 
session by  him  in  due  course  of  administration  of  said  estate, 
so  as  to  completely  invest  him  with  the  title  thereto,  and  that 
the  title  thereto  was  now  invested  in  the  personal  representative 
of  said  Burke  Prince,  subject  to  the  pledge  thereof  as  collateral 
security  to  the  defendant,  and  subject  to  all  defendant's  rights 
and  interest  therein,  admitting  that  the  said  Burke  Prince  had 
caused  the  original  certificates  to  be  taken  up  and  to  be  issued 
to  him  in  his  name  as  executor  of  Edwin  Prince,  deceased,  and 
that  as  executor  the  said  Edwin  Prince  had  made  his  negoti- 
able note  to  said  Ash  M.  Prince,  payable  at  said  bank,  which 
note  was  made  for  the  purpose  of  obtaining  money  from  said 
bank  by  Burke  Prince,  executor,  endorsed  by  said  Ash  M.  Prince, 
and  delivered  to  the  bank,  together  with  fifteen  shares  of  the 
said  stock  as  collateral,  contemporaneous  with  the  loan  and  pay- 
ment to  said  Burke  Prince  of  said  $1,000;  that  the  bank  still 
held  the  said  shares  of  stock  as  collateral  security,  which  $1,000 
note  was  renewed  from  time  to  time,  the  said  loan  being  made 
on  the  21st  of  November,  1896.  Respondent  denied  that  said 
note  was  executed  and  stocks  deposited  as  collateral  for  the  pur- 
pose of  obtaining  said  $1,000,  or  any  part  thereof,  for  the  in- 
dividual and  personal  use  and  benefit  of  said  Burke  Prince, 
and  if  there  was  any  intention  on  said  Burke's  part  to  use  said 
money  for  his  own  purposes  in  any  manner  inconsistent  with  his 
duties  as  executor,  respondent  had  no  knowledge  or  notice  of  it; 
that  respondent's  understanding  was  that  Burke  Prince  was 
acting  in  perfect  good  faith  and  in  lawful  manner  with  said 
stocks,  and  it  had  no  notice  whatever,  that  said  Prince  was 
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diverting  the  effects  of  said  estate  from  the  proper  cotuae  of 
administration,  and  denied  that  he  was  doing  so;  and  that  it 
held  two  other  negotiable  notes  made  by  said  Burke  Prince  as^ 
**B.  Prince,"  payable  at  the  said  bank,  one  dated  February  2, 
1899  for  $250,  and  the  other  dated  February  11,  1899,  for 
$219.69,  both  of  which  were  due  and  unpaid,  and  for  each  of 
which  said  bank  was  holding  five  shares  of  the  said  Bank  of  Hin* 
ton  stock  transferred  and  pledged  to  said  bank  as  collateral  secur- 
ity for  the  respective  amounts  of  said  notes  by  said  Burke  Prince^ 
executor,  according  to  the  terms  and  conditions  stipulated  in 
said  notes;  and  denied  that  said  Burke  Prince  was  making  any 
improper  use  of  said  stocks,  and  denied  that  he  obtained  said 
money  for  his  own  private  benefit,  and  denied  that  he  did  not 
have  the  right  to  so  deposit  them  as  such  collateral  security; 
that  it  had  no  notice  when  it  received  the  assignment  of  said 
original  note,  and  the  accompanying  transfer  of  said  stock 
as  collateral  security  therewith,  that  said  Prince  ob- 
tained said  money  for  his  own  private  use  and  benefit,  or  that 
he  was  making  an  improper  use  of  said  stocks  when  he  deposited 
and  transferred  them  as  collateral  security;  and  averred  that 
said  stocks  had  been  administered  upon  by  said  Burke  Prince 
a^  executor;  that  their  nature  had  been  changed  in  due  course 
of  administration,  and  that  they  no  longer  stood  in  the  name 
of  Edwin  Prine,  but  that  they  had  been  transferrel  and  were 
then  in  the  name  of  Burke  Prince  as  executor;  and  denied  that 
the  stocks  belonged  to  the  estate  of  Edwin  Prince  at  the  time 
they  were  transferred  as  collateral  security,  and  denied  that  the  • 
transfer  by  said  Burke  Prince  was  improper,  and  denied  all 
allegations  charging  it  with  notice  of  any  and  all  improper  u« 
of  said  stocks,  and  the  money  for  which  they  were  deposited 
as  security,  and  denied  that  it  stood  on  no  higher  ground  than 
Burke  Prince,  or  that  it  held  said  stock  as  trustee  for  the  estate 
of  Edwin  Prince,  deceased,  and  denied  the  right  of  plaintiff  to  - 
any  relief  prayed  for  in  his  bill. 

Depositions  were  taken  and  filed  in  the  cause,  and  the  cause 
heard  on  the  11th  of  February,  1903,  upon  the  bill  and  exhibits, 
the  defendant's  demurrer  and  answer,  and  exhibits  therewith,, 
and  general  replication,  and  the  depositions  of  witnesses  and 
exhibits  filed  with  the  same,  and  upon  the  copy  of  the  bond  of 
Burke  Prince  as  executor  of  Edwin  Prince,  deceased,  filed  in 
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the  cause,  and  upon  argument  of  counsel,  the  court  was  of 
opinion  that  the  plaintiff  was  not  entitled  to  the  relief  prayed 
for  in  the  cause,  and  entered  a  decree  dismissing  his  bill,  and 
with  costs  to  the  defendant. 

It  is  insisted  by  appellant  that  the  defendant  bank  could  not 
make  loans  to  the  executor  and  receive  the  stocks  as  collateral, 
unless  it  had  been  made  to  appear  affirmatively  that  it  was  for 
the  benefit  of  the  estate.  In  7  A.  &  E.  E.  L.  (Ist  Ed.)  288, 
the  law  is  thus  stated:  "The  executor  or  administrator  having 
absolute  power  of  disposition  over  the  personal  effects,  may  sell,, 
pledge,  or  mortgage  the  assets;  and,  in  the  absence  of  coUiuaion^ 
they  cannot  be  followed  by  creditors  or  legatees,  either  general' 
or  specific,  into  the  hands  of  the  alienee,  nor  is  it  incumbent" 
upon  the  purchaser  or  mortgagee  to  see  the  money  obtained* 
properly  applied,  although  he  may  know  that  he  is  dealing  with 
an  executor.  To  establish  collusion  it  must  appear  that  the* 
purchaser  or  mortgagee  participated  in  the  devastavit,  or  that 
the  sale  or  mortgage  was  made  by  the  personal  representative 
as  security  for,  or  in  payment  of,  his  individual  debt.  In  the- 
latter  case,  the  transaction  itself  gives  the  purchaser  or  mort- 
gagee notice  of  the  misapplication  and  necessarily  involves  his 
participation  in  the  devastavit/'  Citing  McCloud  v.  Drum- 
tnond,  17  Ves.  154.  And  in  Scott  v.  Tyler,  2  Dickens  712,  at 
page  725,  Lord  Thurlow  says :  "It  is  of  great  consequence  that 
no  rule  should  be  laid  down  here  which  may  impede  executors 
in  their  administration,  or  render  their  disposition  of  their 
testator^s  effects  unsafe  or  uncertain  to  the  purchaser.  His  title- 
is  complete  by  sale  and  delivery;  what  becomes  of  the  price  is 
no  concern  to  the  purchaser;  this  observation  applies  equally 
to  mortgages  and  pledges,  and  even  to  the  present  instance- 
where  assignable  bonds  were  merely  pledged  without  assign- 
ment. It  applies  also,  where  the  transaction  is  with  one  of  many 
executors,  for  each  is  competent."  The  only  evidence  tending 
to  bring  to  the  knowledge  of  the  officers  of  the  bank,  that  the* 
money  or  any  part  of  it,  was  to  be  used  by  Bnrke  Prince  for  his 
individual  purposes  and  benefit,  is  that  of  Ash  M.  Prince,  and 
his  testimony  is  excepted  to  as  being  incompetent.  It  is  sought 
to  prove  by  said  Ash  M.  Prince  that  the  loans  of  the  $1,000 
and  the  $219.69  were  borrowed  for  Burke's  individual  benefit,, 
and  that  the  bank  knew  it.    This  was  a  transaction  with  Burke 
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Prince.     Although  Ash  M.  Prince  claims  to  have  negotiated 
the  loans,  Burke  signed  the  notes,  received  the  loans  and  depos- 
ited the  Brink  of  Hinton  stocks  as  collateral  security  ihertfor. 
He  was  a  party  to  the  transactions*  and  since  deceased.    In 
FoiLse  V.  GilfiUan,  45  W.  Ya.  213,  (syllabus  point  7),  it  is  held: 
"In  such  a  case  the  test  of  the  admissibility  of  the  testimony  is, 
•does  it  tend  to  prove  what  the  transaction  was?"   Owens  t. 
Owens,  14,  W.  Va.  88;  Strong  v.  Dean,  55  Barr.  337;  SUifiUff 
V.  Whitnei/.  47  Barb.  580 ;  Anderson  v.  Jarreti,  43  W.  Ya.  24G. 
Even  if  the  tcstimonv  of  Ash  M.  I'rince  were  admissible,  his  testi- 
mony  on  cross  examination  shows  that  at  the  time  of  the  nego- 
tiations of  the  $1,000  note,  which  was  in   November,   1896, 
Burke  Prince  was  in  condition  to  rightfully  appropriate  to  his 
own  use  as  one  of  the  heirs  of  Edwin  Prince  more  of  the  assets 
of  the  estate  than  the  amounts  involved  in  the  transaction  in 
question;  when  he  was  asked:     "Do  you  mean  to  say  that  in 
the  transaction  in  which  the  $1,000  was  borrowed   from  the 
First  National  Bank,  B.  Prince  and  yourself  acting  in  that 
i;ransaction  for  him  were  knowingly  diverting  these  Bank  of 
Hinton  stocks  from  the  due  course  of  administration  of  the 
estate  of  Edwin  Prince?"    He  answered,  "I  do  not.     At  that 
time  I  supposed  that  B.  Prince  had  a  sufficient  interest  in  the 
estate  as  one  of  the  heirs  to  make  good  the  stock  that  he  put  up 
as  collateral."     And  the  exhibit  filed  with  the   deposition  of 
plaintiff  as  a  witness  shows  this  supposition  to  be  true.     Adi 
M.  Prince  and  Burke  Prince  were  brothers  and  heirs  at  li«' 
of  Edwin  Prince,  deceased.     With  tlie  deposition  of  plaintiff 
himself  he  filed  copies  of  settlements  of  the  executorial  accounts 
•of  the  said  Burke  Prince  from  which  it  appears  that  at  the  l«e- 
ginning  of  the  sooond  settlement,  marked  "Exhibit  No.  3,"  with 
mid  disposition  of  plaintiff,  the  account  starts  out  with  a  bal- 
ance due,  June  2,  1896,   from     executor   "on  last     settlement 
$1,192.15;"   and   starting  w^ith  this  as  a  basis  the  debts  and 
credits  up  to  the  26th  of  Xovember,  1896,  the  date  of  the  nego- 
tiation of  the  $1,000  note,  show  there  was  a  difference  of  between 
$5,000    and  $6,000    in  favor  of  the    executor,  from    which  it 
v.oiiUl  appear  that  Ash  was  right  in  supposing  that  his  broiber 
had  a  sufficient  interest  in  the  estate,  as  one  of  the  heirs,  to 
make  good  the  stock  he  put  up  as  collateral.     If  the  brother, 
who  must  have  been  familiar  with  the  affairs  of  the  estate  of 


W.  Va.]  McCreeky  v.  Bank.  669- 

his  father,  being  himself  an  heir  and  also  one  of  the  sureties 
on  the  executor^s  large  bond  of  $100,000,  was  satisfied  with  the 
administration  of  the  estate,  knowing  that  it  was  at  that  time 
largely  indebted  to  the  executor,  surely  the  circumstances  were 
not  sufficiently  suspicious  to  cause  the  bank  to  institute  an 
inquiry  into  the  official  conduct  of  the  executor.  The  presump- 
tion  is  that  his  acts  are  legal  and  all  done  in  good  faith.  "Ad- 
minisrators  and  ti-ustees  are  presumed  to  have  performed  their 
duty  and  not  to  have  comitted  breaches  of  trust/'  Jones  on 
Evidence,  sec.  13.  All  knowledge  or  notice  is  denied  on  his 
part,  by  the  testimony  of  Edwin  Mann,  president  of  the  defend- 
ant bank,  and  W.  C.  Pollock,  cashier  of  the  same,  who  states 
that  he  was  the  officer  in  charge  (Mr.  Mann,  the  president, 
being  away  at  the  time)  who  received  the  fifteen  shares  of 
Bank  of  Hinton  stock,  as  collateral,  denied  positively  all  knowl- 
edge cr  notice  that  the  money  was  being  received  by  said  Burke 
Prince  for  his  individual  benefit.  "Executors  and  adminis- 
trators have  authority,  imless  restricted  by  statute,  to  mort- 
gage, or  pledge  the  personal  property  of  their  decedents  for 
the  purpose  of  raising  money  or  securing  debts;  and  this  au- 
thority rests  on  the  same  principles,  is  governed  by  the  same 
rules,  and  is  subject  to  the  same  limitations,  in  general,  as 
apply  to  sales.''  11  A.  &  B.  E.  L.  (2d  Ed.)  1031.  And  Id. 
1325 :  "At  common  law  an  administrator  de  "bonis  non,  as  th3 
phrase  designating  his  office  implies,  succeeds  only  to  such  of 
the  assets  of  the  estate  as  have  not  been  administered  by  the 
executor  or  administrator  who  preceded  him  at  the  time  of 
his  death,  or  are  capable  of  being  identified  as  the  property  of 
the  decedent,  and  such  of  the  debts  due  to  the  decedent  as  re- 
main tmpaid.  With  respect  to  such  assets  his  powers,  duties, 
and  liabilities  are  the  same  as  those  of  his  predecessor,  and  he 
may  recover  them  from  the  original  executor  or  administrator, 
or  from  any  one  in  whose  possession  they  may  be  found;  but 
he  cannot  require  a  settlement  of  the  accounts  of  the  former 
executor  or  administrator."  In  Ooettberg  v.  Bank,  26  Abb.  N". 
Cas.  (N.  Y.  Supreme  Ct.)  50,  it  is  said:  "There  muft  be  direct 
evidence  that  the  executor  or  administrator  was  acting  for  a 
purpose  not  in  connection  with  the  administration  of  the  estate, 
and  such  evidence  is  not  furnished  by  the  fact  that  the  trans- 
action was  in  the  executor's  individual  name,  and  that  the  pledgee 
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.could  have  ascertained  by  inquiry  that  the  securities  pledged 
were  held  bv  the  executor  as  such/*  In  Jones  v.  Clark,  25  Grat 
'642,  in  speaking  for  the  court,  Judge  Moneure  says:  **There 
can  bn  no  cioubt  but  that  an  executor  is  invested  with  the  legal 
title  to  the  assets  of  his  testator,  which  come  to  his  hands  for 
.administration,  whether  they  arise  from  personal  estate  or  from 
real  estate,  directed  by  the  will  to  be  sold  for  the  paynoent  of 
.debts  and  legacies,  and  sold  accordingly  by  the  executor.  Xor 
can  there  be  any  doubt  but  that  a  bona  fide  purchaser,  for  value 
and  without  notice  of  a  portion  of  such  assets,  either  directly 
or  indirectly,  from  the  executor,  will  acquire  a  good  title  there- 
to, even  though  the  executor  commit  a  devastavit  by  making 
the  sale  for  the  purpose  of  converting  the  proceeds  to  his  own 
use,  and  by  actually  so  converting  them/'  Field  v.  Schieffelin, 
7  John.  Chy.  150.  In  U.  S.,  for  Wilson  v.  Walker,  109  U.  S. 
258,  it  is  held,  that  an  administrator  de  bonis  nan,  appointed 
in  place  of  an  administrator  removed,  is  not  entitled  to  demand 
of  the  administrator  so  removed,  the  proceeds  of  a  claim  against 
the  United  States  due  the  intestate  and  collected  by  the  fonner 
administrator,  nor  can  he  maintain  suit  against  the  surety  of 
the  former  administrator  to  recover  damages  for  failure  by  the 
former  administrator  to  pay  such  sum  to  the  administrator 
de  bonis  non;  and  it  was  further  held  that  a  decree  directiBg 
such  former  administrator  to  pay  over  to  the  administrator 
de  bonis  non  appointed  in  his  place  a  sum  collected  by  the 
former,  from  the  United  States  for  a  claim  due  to  the  intestate 
was  void  for  want  of  jurisdiction.'*  Wilson  v.  Arrick,  112  U.  S. 
83.  In  Sibbs  v.  Philadelphia  Savings  Fund  Society,  25  Atl. 
Rep.  1119,  it  is  held:  "An  administrator  having  reduced  a 
deposit  of  intestate  in  a  bank  to  his  possession,  by  having  it 
transferred  to  his  credit  as  administrator,  his  personal  represen- 
tatives are,  on  his  death,  entitled  to  receive  it  from  the  bank; 
so  that,  it  having  been  paid  them,  the  bank  cannot  be  held 
liable  by  intestate's  administrator  de  bonis  non.^'  Harison  v. 
JSlden,  44  Atl.  Rep.  156. 

There  is  no  error  in  the  decree  and  the  same  is  aflSrmed. 

Affirmed, 
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CHARLESTON. 

Angle  v.  Marshall,  _« *7> 

Submitted  September  3, 1903— Decided  April  22, 1904. 

1.     Estate — Trustee — Attorney-in-Fact. 

B.,  the  owner  of  a  life  estate  In  six  farms  in  Maryland,  and 
one  farm  in  Berkeley  county,  West  Virginia,  containing  one 
hundred  and  ninety-one  acres,  by  reason  of  physical  disability, 
(more  particularly  the  loss  of  speech, brought  on  by  paralysis) 
having  become  Incapacitated  for  managing  his  said  farms, 
both  in  the  interest  of  himself  as  life  tenant  and  of  his  chil- 
dren as  remaindermen,  conveyed  his  said  life  estate  to  A., 
as  trustee,  with  full  power  and  authority  to  manage  and  con- 
trol the  same  as  landlord  to  the  same  extent  as  B.  could  do  if 
acting  in  person,  but  such  management  was  to  be  under  the 
advice  o*  B.;  the  conveyance  making  no  disposition  of  any 
of  the  property  of  said  B.  in  the  present  or  future  to  any 
third  party;  no  piovision  for  the  accumulation  of  any  fund  in 
the  har»ds  of  the  trustee;  and  provided  for  the  expenditure  of 
all  necessary  sums  from  the  moneys  collected  by  the  trustee 
for  the  benefit  of  B.,  which  expenditures  were  only  limited 
by  the  necessities  of  said  B.,  for  his  comfort  and  maintenance 
"without  stint."  The  remaindermen  afterwards,  for  valuable 
consideration,  conveyed  their  interests  in  said  one  hundred 
and  ninety-one  acres,  the  Berkeley  county  farm,  to  L.,  and  L*. 
conveyed  the  same  to  M.  B.  then  conveyed  for  $1,700,  cash 
consideration,  his  life  estate  in  the  last  named  farm  to  L., 
and  L.  for  a  like  consideration  conveyed  the  same  to  M.  Held: 
that  the  conveyance  of  the  life  estate  by  B.  revoked  the  pow- 
ers and  authority  of  A.  and  terminated  the  trust  as  to  the 
farm  so  conveyed;  and,  further.  Held:  that  although  the  In- 
strument made  and  executed  by  B.  to  A.  was  in  form  a  trust 
deed,  it  could  only  operate  as  to  said  Berkeley  farm 
as  a  power  of  attorney  to  manage  and  control  the  farm  in  the 
interest  of  B.  and  incidentally  In  the  Interest  of  the  remaln- 
dermem,  and  not  being  coupled  with  an  interest  was  revocable, 
notwithstanding  it  contained  a  provision  of  Irrevocability,  (p. 
679). 

Appeal  from  Circuit  Court,  Berkeley  County. 
Action  by  Samuel  P.  Angle  against  Mary  L.  Marshall  and 
others.    Decree  for  defendant,  and  plaintiff  appeals. 

'  ^  Affirmed. 
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Fltck^  Westexitaveh  &  Noll,  for  appellant. 
Faulkxeh,  Walker  &  Woods,  for  appellee. 

McWhorter,  Judge: 

J.  W.  Brillhart  had  a  life  estate  or  was  tenant  by  the  curtesy 
in  six  farms  in  Washington  county,  Man^land,  and  one  farm  in 
Berkeley  county.  West  Virginia,  of  which  his  wife  had  died  seized 
in  fee.  On  the  18th  day  of  November,  1899,  said  Brillhart  exe- 
cuted to  Samuel  P.  Angle  of  Washington  county,  Maryland,  a 
deed  of  trust  conveying  to  him  the  life  estate  in  said  farms  to- 
gether with  all  crops  then  growing,  garnered,  or  in  process  of 
being  garnered,  together  with  all  choses  in  action,  all  cash  in 
bank  and  all  moneys  owing  to  him  from  any  source  whatever, 
as  well  as  every  nature  and  description  of  estate,  asset  chattel  or 
any  other  kind  of  property  or  interest  whatever  belonging  to- 
said  Brillhart ;  assigning  in  said  deed  that  **by  reason  of  bodily 
infirmities,  in  particular  the  loss  of  speech  brought  on  by  paraly- 
sis, and  by  reason  of  other  bodily  infirmities,  has  become  in- 
capable of  managing  his  large  financial  interests  as  they  should 
be  managed  both  in  the  interest  of  himself  as  life  tenant  and  of 
his  children  as  remaindermen;"  and  reposing  great  confidence  in 
Samuel  P.  Angle  as  a  man  of  integrity  and  knowledge  of  the 
management  of  farms  and  business  affairs  in  general,  and  that 
they  might  be  more  properly  managed  under  the  direction  and 
supervision  of  the  court  of  chancery  of  Washington  county  in 
Maryland.  Said  conveyance  was  in  trust  and  confidence,  au- 
thorizing the  trustee  to  manage  his  farms,  to  make  leases,  col- 
lect rents  and  do  all  things  as  fully  as  the  said  Brillhart  could 
do  acting  for  himself,  requiring  him  to  settle  his  accounts  on 
the  first  day  of  January  in  each  year,  or  at  least  within  fifteoi 
days  thereafter,  in  the  circuit  court  of  Washington  county; 
such  settlement  to  be  under  oath  and  subject  to  exceptions  as 
other  accounts  formally  stated  by  the  auditor  of  the  said  court 
in  chancery  cases ;  provided  that  the  trustee  should  pay  to  Brill- 
hart such  sums  during  the  year  as  might  be  necessary  for  his 
own  comfortable  maintenance  and  expend  for  the  personal 
benefit  and  comfort  of  said  Brillhart  such  other  sums  for  medi- 
cine, medical  advice,  clothing,  travelling  expenses,  etc.,  as  Brill- 
hart might  require,  said  expenditure  not  to  exceed,  on  the  aver- 
age, $30  per  month,  but  if  a  greater  sum  should  be  needed  for 
the  purposes  stated,  tlie  trustee  should  allow  it,  but  should  not 
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be  called  upon  to  pay  the  same  until  the  end  of  the  year,  and 
until  he  had  made  his  annual  settlement,  ^^it  being  the  intent  of 
this  paragraph  that  all  expenditures  necessary  for  the  comforta- 
ble maintenance  and  health  of  the  said  John  W.  Brillhart  shall 
be  made  in  reason  and  without  stint;"  providing  that  the  trustee 
give  bond,  and  fixing  his  compensation  at  five  per  cent,  upon 
his  receipts  and  five  per  cent,  upon  his  expenditures;  and  pro- 
viding also  that  the  deed  of  trust  should  be  irrevocable,  and  that 
it  should  supersede  all  powers  of  attorney  theretofore  executed 
by  him;  and  revoked  all  such  powers  of  attorney  and  requiring 
all  attorneys  in  fact  under  such  authority  so  revoked  to  settle- 
with  the  trustee.  The  said  trustee  to  give  the  affairs  of  said 
Brillhart  his  personal  attention;  to  look  after  his  comfort  and 
well-being ;  to  consult  with  the  said  Brillhart  and  receive  his  ad- 
vice about  the  management  of  the  farms,  and  endeavor  to  the 
fullest  extent  possible  to  adopt  the  views  of  the  said  Brillhart 
and  have  him  co-operate  with  the  said  trustee;  but  that  the 
judgment  of  the  said  Samuel  P.  Angle  should  always  be  para- 
mount. 

At  the  August  rules,  1902,  Samuel  P.  Angle,  trustee,  filed 
his  bill  in  equity  in  the  clerk's  office  of  the  circuit  court  of 
Berkeley  county  against  Mary  L.  Marshall,  P.  E.  Hoffman  and 
John  W.  Brillhart,  defendants,  exhibiting  the  deed  of  trust 
hereinbefore  described;  alleging  that  at  the  time  of  making  of 
said  deed  of  trust  said  Brillhart  was,  and  has  been  continuously 
fiince  that  time  by  reason  of  bodily  infirmities,  (more  particu- 
larly loss  of  speech  brought  on  by  paralysis),  incapable  of  man- 
aging his  financial  interests,  both  in  the  interests  of  himself  as^ 
life  tenant  and  his  children  as  remaindermen,  and  which  condi- 
tion instead  of  improving  had  grown  very  much  worse;  that  the 
deed  was  recorded  in  the  proper  office  in  Washington  county, 
Maryland,  on  the  24th  of  November,  1899,  and  afterwards  on 

the day  of  February,  1901,  in  the  clerk^s  office  of  the 

county  court  of  Berkeley  county;  that  said  Brillhart  filed  his- 
petition  in  the  circuit  court  of  Washington  county,  Maryland, 
praying  the  court  to  assume  jurisdiction  according  to  the  terms 
of  the  deed  of  trust  and  supervise  the  actions  of  Angle,  the 
trustee,  according  to  the  interests  and  meaning  of  said  deed 
and  according  to  the  law  and  practice  applicable  in  such  cases, 
A  suit  in  equity  in  the  matter  of  the  trust  estate  of  John  W. 


/ 
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Brillhart  was  docketed  in  the  said  court  and  was  known  as 
number  5,616,  in  equity;  that  said  court  made  an  order  as- 
suming jurisdiction  of  the  said  trust.  Copies,  of  said  trust  deed 
and  order  were  filed  as  exhibits  with  the  bilL  That  plaintiff 
executed  bond  as  required  by  the  trust,  and  assumed  charge  of 
the  property  conveyed  to  him,  and  had  continued  from  that  time 
forward  until  the  present  to  discharge  his  duty  as  such  trustee. 
That  he  had  not  been  discharged  or  removed  by  any  order  of  the 
court  or  in  any  other  manner  as  trustee,  and  that  sail  suit  was 
still  pending.  That  said  trust  estate  had  been  adminstered  by 
the  court  of  equity  from  that  time  forward  until  the  present 
That  plaintiff  had  stated  and  settled  his  account  annually,  and 
had  received  and  acted  from  time  to  time  on  the  dir**ctions  and 
orders  made  by  the  said  court  in  said  cause.  That  the  farm 
referred  to  in  the  deed  of  trust  situated  in  Palling  Waters  dis- 
trict, Berkeley  county,  contained  one  hundred  and  ninety-one 
:acre8.  That  during  the  year  1901,  the  same  was  oocnpied  by 
ihe  defendant  P.  E.  Hoffman  under  a  lease  made  and  entered 
into  between  him  and  the  trustee.  That  when  the  lease  ex- 
pired on  the  first  of  April,  1902,  the  lessee  held  over,  by  consent 
and  acquiescence  of  plaintiff,  on  the  same  terms.  That  plain- 
•tiff  had  recently  learned  that  Hoffman  had  been  interfered  with 
in  his  farming  operations  and  in  his  occupancy  by  the  defend- 
;ant  Mary  L.  Marshall.  That  she  had  represented  to  Hoffman 
that  she  was  the  sole  owner  of  the  farm  and  plaintiff  had  nothing 
further  to  do  with  the  farm;  had  no  right  to  the  control  and 
management  thereof.  That  she  had  directed  and  required  said 
tenant  to  change  and  alter  the  condition  of  said  farm,  by  making 
lanes  through  the  same  from  places  different  from  where  the 
same  formerly  had  been,  and  at  places  not  desired  by  plaintiff; 
had  required  tenant  to  put  up  new  fences  and  to  make  other  re- 
pairs to  the  farm,  and  by  these  means  had  prevailed  on  the 
tenant  recently  to  take  a  lease  from  her,  and  to  recognize  her  aa 
the  landlord,  and  rendered  him  imwillingly  to  comply  with  the 
directions  of  plaintiff.  That  said  Marshall  bases  her  riight  to 
the  ownership  and  control  of  said  farm  upon  the  following  facts : 
That  on  the  29th  of  March,  1901,  George  William  Brillhart, 
one  of  the  two  remaindermen  in  said  tract  of  one  hxmdred  and 
ninety-one  acres,  executed  a  deed  conveying  all  his  right,  title 
and  interest  therein  to  Samuel  A.  LaFevre^  and  that  on  the 


W.  Va.]  Angle  v.  Mabshall.  675 

23rd  day  of  March,  1901,  Mary  C.  Besh  and  Franklin  D.  Hesh, 
her  husband,  the  other  of  said  remaindermen,  conveyed  all  their 
right,  title  and  interest  in  said  land  to  said  LaFeyre,  and  that 
afterwards  on  the  23rd  day  of  April,  1901,  LaFevre  conveyed 
all  his  right,  title  and  interest  which  he  had  acquired  by  virtue 
of  said  two  deeds  in  said  tract  of  land  to  the  defendant  Mary 
L.  Marshall;  exhibiting  a  copy  of  each  of  said  deeds.  That  in 
addition  to  the  deed  of  trust  made  by  said  Brillhart  to  plaintiff, 
the  order  of  the  circuit  court  of  Washington  coimty,  sitting  as 
a  court  of  equity,  assuming  jurisdiction  of  the  said  trust  es- 
tate, said  LaFevre  prevailed  upon  the  said  Brillhart  to  execute 
a  paper  writing  bearing  date  the  17th  day  of  July,  1901,  whereby 
he  attempted  to  convey  to  the  said  LaFevre  all  his  right,  title 
and  interest  at  law  and  in  equity  in  and  to  the  said  one  hundred 
and  ninety-one  acres  of  land,  and  that  afterwards,  on  the  18th 
day  of  December,  1901,  the  said  LaFevre  made  a  deed  purport- 
ing to  convey  all  his  right,  title  and  interest  thus  acquired  from 
fiaid  John  W.  Brillhart  in  said  land  to  the  said  Mary  L.  Mar- 
shall ;  exhibiting  a  copy  of  said  deed  with  his  bill. 

Plaintiff  alleged  that  the  deed  of  trust  made  by  Brillhart  to 
plaintiff  was  irrevocable;  that  after  making  the  same,  and  es- 
pecially after  the  order  of  the  circuit  court  of  Washington  coun- 
ty,  assoming  jurisdiction  of  said  property  as  a  tract  to  be 
managed  by  it,  the  said  John  W.  Brillhart  had  no  power  or 
authority  to  execute  the  paper  writing  aforesaid,  or  in  any  man- 
ner to  transfer  the  title  to,  or  the  control  and  management  of, 
the  life  estate  to  said  Marshall,  and  the  act  of  said  Brillhart^ 
€ven  if  made  voluntarily  and  without  any  undue  influence,  and 
had  been  the  act  of  a  person  capable  of  managing  his  financial 
affairs,  would  confer  no  power  upon  the  grantees,  nor  any  right 
upon  it  to  the  ownership  and  control  of  the  said  estate;  that 
the  conveyance  from  Brillhart  to  LaFevre  was  made  without 
any  order  of  the  court  authorizing  or  permitting  the  same  to 
be  made;  that  it  was  made  without  the  consent  or  authority  of 
plaintiff  and  was  accepted  by  the  said  LaFevre  and  Marshall 
with  full  knowledge  of  the  deed  of  trust  to  the  plaintiff;  that 
the  trust  vested  in  him,  and  of  which  the  court  had  assumed 
jurisdiction,  was  of  such  a  nature  that  the  plaintiff  as  trustee 
tinder  his  obligation  was  required  to  continue  in  the  actual  man- 
agement and  control  of  the  life  estate  of  Brillhart  in  saifl  real 
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estate,  and  that  he  was  not  authorized  or  permitted  under  the 
law  to  allow  the  said  Brillhart  or  any  grantee  of  his  to  assnme 
any  control  over  said  estate,  or  to  receive  the  rents  and  profits 
therefrom,  but  that  the  plaintiff  himself  continue  in  the  adiud 
and  exclusive  control  of  the  same  so  long  as  said  Brillhart  should 
continue  to  live,  or  until  he  should  be  discharged  by  order  of 
the  court,  or  the  said  deed  of  trust  appointing  the  plaintiff, 
ahoTild  have  been  cancelled  in  some  suit  instituted  for  that 
purpose,  and  that  he  may  ask  for  advice  and  direction  from  the 
court;  and  praying  that  an  injunction  be  awarded  enjoining 
and  restraining  the  said  Hoffnfen  from  attorning  to  the  said 
Marshall  as  the  owner  of  the  life  estate  of  Brillhart  in  said 
one  hundred  and  ninety-one  acres  of  land,  and  from  delivering 
to  her  the  landlord's  share  of  wheat,  hay  and  com,  or  other 
crops  grown  thereon,  or  from  paying  to  her  the  proceeds  in 
such  crops,  and  that  the  said  Marshall  be  enjoined  from  in- 
terfering in  any  manner  with  plaintiff's  control  and  manage- 
ment of  said  farm,  and  with  the  tenant  in  possession  thereof, 
and  that  he  be  advised  and  directed  as  to  his  duties  in  the 
premises  and  in  the  performance  and  execution  of  the  trust; 
and  for  general  relief. 

The  bill  was  prcpentod  to  Honorable  B.  W.  Dailey,  Jr.,  judge 
of  the  12th  judicial  circuit,  who  granted  an  injtmction  as  pray- 
ed for  in  the  bill,  enjoining  the  defendant  P.  R.  Hoffman 
from  attorning  to  the  defendant  Mary  L.  Marshall  as  the  owner 
of  the  life  estate  of  John  W.  Brillhart  in  the  one  hundred  and 
ninety-one  acres  of  land,  and  from  delivering  to  her  the  land- 
lord's share  of  wheat,  hay,  com  and  other  crops  grown  on  said 
tract,  and  from  paying  to  her  the  proceeds  of  such  crops,  and 
the  defendant  Marshall  from  interfering  in  any  manner  with 
plaintiff's  control  and  management  of  said  farm,  and  with  the 
tenant  in  possession.  On  the  first  day  of  August,  1902,  the 
defendant  Marshall,  by  her  counsel,  moved  the  court  to  dissolve 
the  injunction,  to  which  motion  plaintiff  appeared  and  after 
same  was  argued  the  court  took  time  to  consider  thereof,  and 
on  the  23rd  day  of  September,  1902,  the  cause  was  heard  hj 
the  court  upon  the  demurrer  filed  by  defendant  Marshall,  to 
plaintiff's  bill,  and  upon  her  motion  to  dissolve  the  injunction, 
upon  which  hearing  the  court  dissolved  the  injunction  and  sus- 
tained the  demurrer  to  the  bill.    At  the  November  rules  1902, 
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the  plaintiff  filed  his  amended  bill  making  Samuel  A.  LaFevre 
a  party  thereto;  and  otherwise  it  is  substantially  the  same  as 
lie  original  bill,  but  alleges  that  the  deeds  from  Brillhart  to 
LaPevre  and  from  LaPevre  to  Marshall,  conveying  the  life  es- 
tate of  Brillhart,  are  invalid,  and  alleging  that  it  has  the  effect 
of  creating  a  cloud  on  plaintiff's  title,  disturbing  his  possession 
■and  estate  and  should  be  removed ;  and  in  addition  to  the  prayer 
in  the  original  bill,  prays  that  a  receiver  for  said  tract  of  land 
l)e  appointed,  if  necessary,  to  preserve  the  same,  and  the  rents 
and  profits  therfrom,  pending  this  litigation,  and  that  the  cloud 
■on  plaintiff's  title  to  said  land  created  by  the  deed  from  John 
W.  Brillhart  to  LaFevre  and  from  LaFevre  to  Marshall  be  can- 
celed and  removed  by  the  court,  and  that  plaintiff  be  advised 
and  directed  as  to  his  duties  in  the  premises  and  in  the  perform- 
ance and  execution  of  the  trust  set  forth  in  the  bill. 

It  does  not  appear  from  the  record  that  any  further  injunction 
ivas  granted  upon  the  amended  bill,  but  on  the  5th  day  of  May, 
1903,  the  cause  came  on  to  be  heard  upon  plaintiff's  amended 
T)ill  and  exhibits,  process  duly  served  upon  all  the  defendants, 
rules  duly  taken  and  cause  set  for  hearing,  and  the  demurrer 
ix)  said  amended  bill  of  Mary  L.  Marshall  and  the  plaintiff's 
joinder  therein,  '%nd  the  court  being  of  opinion  that  the  de- 
murrer filed  by  the  defendant  to  the  amended  bill  of  complaint 
in  this  cause  shows  that  the  defendant  is  not  entitled  to  relief 
prayed  for  in  his  bill,  it  is  therefore  considered  by  the  court 
that  the  said  demurrer  be  and  the  same  is  sustained,  and  the 
plaintiff's  bill  is  dismissed  at  his  costs."  From  which  decree 
plaintiff  appealed. 

The  question  is,  what  estate  was  vested  in  the  trustee,  if  any, 
and  the  extent  of  his  powers  under  the  deed  of  trust  ?  The  deed 
is  in  the  form  of  a  conveyance  in  trust  to  the  said  Angle  by 
nvhich  the  equitable  estate  of  the  said  Brillhart  in  the  farm  is 
-conveyed  to  the  trustee,  not  coupled  with  any  interest  but  solely 
for  the  purposes  of  managing  the  farm  and  transacting  the 
business  of  the  said  Brillhart  in  the  same  manner  as  the  said 
Brillhart  might  do  if  acting  for  himself;  and  the  instrument 
confers  no  greater  rights  or  powers  upon  the  said  Angle  than 
'Could  have  been  conferred  by  the  ordinary  power  of  attorney; 
it  makes  no  disposition  of  the  grantor's  property  in  the  present 
OT  future  to  any  third  party,  it  provides  no  accumulation  of 
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any  fund  in  the  hands  of  the  trustee,  it  simply  authorizes  the 
trustee  to  manage  the  property  and  affairs  of  the  said  Brillhart^ 
By  its  terms  the  partial  disbursement,  and,  it  may  be,  the  entire 
disbursement,  of  the  fund  is  provided  for.     Under  the  fiftlx 
clause  of  the  deed  provision  is  made  for  the  expenditure  of  the 
fund  by  the  payment  to  the  grantor  of  such  sums  as  may  be  nec- 
essary for  his  own  comfortable  maintenance,  and  shall  expend 
for  the  personal  benefit  and  comfort  of  the  grantor  such  other 
sums  for  medicine,  medical  advice,  clothing,  travelling  expenses, 
etc.,  as  the  said  grantor  may  require.     The  expenditure  for  the 
last  mentioned  purpose  being  limited,  however,  to  $30  per  month, 
but,  if  more  than  that  should  be  needed,  the  trustee  was  required 
to  allow  it,  but  should  not  be  called  upon  to  pay  such  excess- 
until  the  end  of  the  year,  and  until  he  had  made  his  annual 
settlement,  "it  being  the  intent  of  this  paragraph  that  all  expen- 
ditures necessarv  for  the  comfortable  maintenance  and  healtb 
of  the  said  John  W.  Brillhart  shall  be  made  in  reason  and  with- 
out stint."    Thus  opening  the  door  for  the  expenditure  of  an  in* 
definite  portion  or  all  of  the  funds  that  might  come  into  the 
hands  of  the  trustee.    The  trustee  had  no  power  over  the  proper- 
ty except  to  manage  it;  he  had  no  discretion  as  to  the  specific 
expenditures  provided  for,  and  under  none  of  its  provisions  does 
it  contemplate  the  accumulation  of  income  from  the  properties- 
in  the  hands  of  the  trustee,  or  prohibit  the  use  of  any  part  of 
the  property;  and  there  is  nothing  contained  in  the  trust  deed 
to  show  any  intention  of  the  grantor  that  he  had  at  the  time  ot 
its  execution  in  contemplation  the  interest  of  any  person  other 
than  himself,  except  that,  in  the  preamble  expressing  his  reason 
for  making  the  deed,  he  says,  by  reason  of  bodily  infimiitieSy 
(more  particularly  the  loss  of  speech  brought  on  by  paralysis- 
and  other  bodily  infirmities)  he  had  become  incapable  of  man- 
aging his  large  financial  interests  as  they  should  be  managed,. 
*T)oth  in  the  interest  of  himself  as  life  tenant  and  of  his  children 
as  remaindermen."     In  this  he  clearly  had  reference  to  the 
management  of  the  farms  and  the  condition  in  which  they 
should  be  kept  and  left  for  the  benefit  of  the  remaindermen. 
He  makes  no  reference  to  his  heirs  or  as  to  anything  that  should 
be  vested  in  him,  and  go  to  his  children  at  the  time  of  his- 
death.    He  refers  to  them  simply  as  reamindermen  taking  from 
their  mother  at  the  termination  of  his  life  estate  therein. 
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It  is  insisted  by  counsel  for  appellant  that  the  deed  is  irrevoca- 
ble; that  BrilJhart  had  no  right  or  power  to  revoke  it.    It  is 
true  the  deed  upon  its  face  says  that  it  is  irrevocable.    In  1  A. 
&  E.  E.  L.  {2d  Ed.)  1217:  "The  power  of  revocation  exists  even 
though  it  be  expressly  stipulated  that  the  agency  is  irrevocable 
or  exclusive.'^    Citing  Blnckstone  v.  Bviiermore,  53  Pa.  State, 
26G,  where  it  is  held:    "1.  It  is  only  when  a  power  of  attorney 
constituting  a  mere  agency  is  coupled  with  an  interest  in  the 
thing  itself  or  the  estate  which  is  its  subject,  that  it  is  irrevoca- 
ble.   2.  A  mere  power  is  in  its  nature  revocable  when  it  concernd 
the  interest  of  the  principal  alone;  even  if  there  be  an  express 
declaration  of  irrevocability.    3.  An  interest  in  the  proceeds  to 
arise  as  compensation  for  executing  the  power  will  not  make  it 
irrevocable.    4.  To  make  an  agreement  for  irrevocability  in  a 
power  to  transact  business  binding,  there  must  be  a  considera- 
tion independent  of  the  compensation  to  be  rendered  for  the 
services  to  be  performed.^^  Also  Rowaru  v.  Hull  (W.  Va.)  decided 
at  this  term.     And  in  McGregor  v.  Gardner,  14  Iowa  326  it 
is  held :  "A  power  of  attorney  may  be  revoked  by  tne  principal, 
notwithstanding  it  is  in  terms  irrevocable,  unless  it  is  coupled 
with  an  interest  in  the  agent  or  is  supported  by  a  consideration; 
and  the  use  of  the  word  ^irrevocable'  in  a  power  when  not  thus 
coupled  or  supported  confers  no  greater  authority  upon  the 
agent  than  an  ordinary  power  of  attorney.'*    And  in  Walker  v. 
Denison,  86  111.  142 :  'The  principal  may  revoke  the  authority 
of  his  agent  at  his  mere  pleasure,  although  in  its  terms  the  au- 
thority may  be  expressly  declared  to  be  irrevocable.    There  are 
exceptions  to  the  rule  when  the  authority  or  power  is  coupled 
with  an  interest,  or  where  it  is  given  for  a  valuable  considera- 
tion, or  where  it  is  part  of  a  security.    In  these  cases  it  is  ir- 
revocable whether  so  expressed  or  not.    A  power  coupled  with  an 
interest  is,  when  the  power  or  authority  is  coupled  with  an  in- 
terest in   the  thing  itself   actually   vested  in   the  agent.     It 
must  not  be  merely  an  interest  in  that  which  is  produced  by 
the  exercise  of  the  power.    The  former  is  irrevocable  while  the 
latter  is  revocable,  though  expressed  to  be  irrevocable/'    It  is 
there  further  held :  ''When  the  principal  who  has  given  a  power 
of  attorney  to  sell,  himself  sells  and  disposes  of  the  thing  before 
a  sale  by  the  agent,  this  will  be  a  revocation  of  the  power  by 
operation  of  law."    In  27  A.  &  E.  E.  L.  113,  it  is  said:    "It 
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matters  little  what  form  of  words  has  been  eraploTed  to  create 
the  trust,  particularly  in  instruments  of  a  testamentary  char- 
acter, the  doctrine  just  stated  being  universal;  that  is  to  say, 
that  despite  the  language  of  the  instrument,  whatever  estate  is 
necessary  for  the  full  execution  of  the  trust,  vests  in  the  trustee, 
and  no  more,  ^he  court  is  always  reluctant,'  says  a  standard 
author,  'to  enlarge  an  estate  in  trustees  beyond  the  terms  of  the 
gift;  and  it  will  not  be  done,  unless  it  is  necessar)-  for  the  execu- 
tion of  the  trust.  *  *  *  *  In  point  of  duration,  likewise,  the 
trustee's  estate  is  measured  by  the  terms  of  the  trust.  It  will 
stand  so  long  as  any  legitimate  purpose  contemplated  by  the 
settler  remains  unfulfilled.  But  so  soon  as  the  objects  for  which 
the  trust  was  created  shall  have  been  accomplished,  or  the  need 
for  their  attainment  shall  have  failed,  the  trust  estate  ceases, 
and  the  estate  vests  in  the  beneficiary,  without  the  formality  of 
a  conveyance,  the  statute  of  uses  conveying  the  title  by  an  arbi- 
trary presumption  of  a  conveyance,  or  by  a  deed  formally  exe- 
cuted." And  in  Bryan  v.  Weems,  29  Ala.  423  (65  Am-  Dec 
407),  it  is  held:  "The  estate  of  the  trustee  will  not  be  enlarged 
beyond  the  actual  demands  of  the  trust  even  though  the  lan- 
^age  employed  might  justify  it.  The  purpose  is  to  give  no 
greater  powers  than  it  was  the  evident  intent  of  the  settlor  to 
create."  See  also  Oreenwood  v.  Coleman-,  34  Ala.  150;  ^ytsi  y. 
Fitz,  109  111.  425 ;  McElroy  v.  McElroy,  113  Mass.  509 ;  Ware  t. 
Bicbardson,  3  Md.  505;  56  Am.  Dec.  762;  Coulter  v.  Roberstoti, 
24  Miss.  278.  In  Doe,  lessee  of  Poor,  v.  Considine,  6  Wall  458, 
Justice  Swayne  in  delivering  the  opinion  of  the  court,  at  page 
471  savs,  it  is  *^well  settled  that  where  no  intention  to  the  eon- 
trary  appears  the  language  used  in  creating  the  estate  will  be 
limited  and  restrained  to  the  purposes  of  its  creation.  And 
when  thev  are  satisfied  the  estate  of  the  trustee  ceases  to  exist, 
and  his  title  becomes  extinct.  The  extent  and  duration  of  the 
estate  are  measured  by  the  objects  of  its  creation."  This  is 
quoted  with  approval  in  Young  v.  Bradley,  101  U.  S.  782.  It 
clearly  appears  from  the  deed  itself,  in  case  at  bar,  that  the  sole 
object  of  Brillhart  was  to  confer  upon  Angle  authority  to  man- 
age and  direct  his  business,  and  especially  to  control  and  manage 
the  farms  and  to  collect  and  pay  the  rents  to  Brillhart,  because 
of  his  phviiicai  inability  to  move  about  and  personally  supervise 
their  management,  and  whenever  he  sold  and  disposed  of  his 
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life  estate  in  said  farm  the  object  and  purpose  of  the  execution 
of  the  deed  of  trust  was  satisfied  as  far  as  that  particular  farm 
^was  concerned,  and  the  title  of  the  trustee  became  extinct,  there 
l>eing  no  further  active  trust  as  to  said  farm,  unless  it  woidd 
be  to  take  charge  of  the  proceeds  of  the  sale  of  the  life  estate 
therein,  and  there  would  be  no  responsibility  on  that  account 
xinless  it  was  passed  to  the  hands  of  the  trustee  by  the  said 
Brillhart. 

The  authorities  cited  by  the  appallant  are  based,  for  the  most 
part,  on  spendthrift  trusts  and  trusts  created  for  the  benefit 
of  third  parties.  It  is  clear  that  Brillhart  was  intending  to 
empower  Angle  to  manage  his  farms  and  attend  to  his  business 
generally  because  of  his  own  physical  ability  and  solely  for 
his  own  benefit.  It  is  not  alleged  there  was  any  mental  incapac- 
ity nor  tnat  he  was  overreached  in  any  manner  by  LeFevr^ 
in  making  the  purchase  from  him  of  his  life  estate  in  the  farm. 

There  is  no  error  in  the  decree  of  the  circuit  court  and  it  is 
therefore  afl&rmed. 

Affirmed. 


CHARLESTON. 

BccK  1'.  Newberby. 

I 

Submitted  January  18,  1901— Decided  April  22,  1904. 

1.  Trespass — Excepted  Land. 

In  ao  action  of  trespass  for  cutting  trees,  and  the  deed  of  the 
plaintiff  excepts  certain  tracts  within  the  outside  boundary  of 
the  land,  the  plaintiff  must  show  that  the  trees  cut  were  not 
on  the  excepted  land.     (p.  683). 

2.  Trespass — Limitaiiofi, 

In  an  action  of  trespass  for  cutting  trees,  under  a  plea  of 
the  statute  of  limitations,  the  defendant  must  show  the  date  of 
such  trespass,  and  where  part  of  the  cutting  of  trees  was 
more,  and  part  less,  t>.an  five  years  before  suit,  he  must  show 
what  part  is  barred  by  the  statute,     (p.  683). 

3.  New  Trt\l. 

Rarely  can  the  Supreme  Court  set  aside  a  verdict  dependent 
on  weight  of  evidence,  and  approved  by  the  circuit  judge.  The 
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Code  of  1899,  chapter  131,  section  9,  does  not,  even  if  it  conld 
do  so  under  the  Constitution,  direct  the  courts  as  to  wliat 
effect  they  shall  give  evidence  upon  a  motion  for  a  new  trial,  (p. 
683). 


Error  to  Circuit  Court,  Wyoming  County. 

Action  by  Frank  Buck  against  Herman  Xewberry.    Judgment 
for  defendant,  and  plaintiff  brings  error. 

Affirmed, 

Campbell^  Holt  &  Campbell,  H.  K.  Shumate,  and  J.  W, 
McCreery,  for  plaintiff  in  error. 

Douglass  &  MoGrath,  for  defendant  in  error. 

Brannon,  Judge  : 

Frank  Buck  brought  an  action  of  trespass  quare  clausum  fre-^ 
git  against  Harman  Newberry,  in  the  circuit  court  of  Wyoming 
county,  for  breaking  and  entering  and  cutting  trees  upon  a 
close  of  Buck  containing  sixty-three  thousand  acres,  part  of  a 
tract  of  four  hundred  and  eighty  thousand  acres  of  land  granted 
by  Virginia  to  Robert  Morris,  23  d  March,  1795.  A  deed  from 
Phillip  A.  Trimble  to  Buck,  under  which  Buck  claimed^  reser^es^ 
from  the  sixty-three  thousand  acre  boundary  four  different 
tracts,  which  had  been  previously  conveyed  to  other  persons,  ag* 
gregating  fourteen  thousand  acres.  Newberry  pleaded  the  gen- 
eral issue  of  not  guilty  and  the  statute  of  limitations.  A  jury 
having  found  for  the  defendant,  the  court  overruled  a  motion 
of  Buck  for  a  new  trial  based  on  the  claim  that  the  finfjing  was^ 
contrary  to  the  evidence,  and  gave  judgment  for  the  defendant^ 
and  Buck  brought  the  case  here. 

The  case  involves  only  questions  of  fact  under  a  large  amount 
of  oral  evidence.  Is  the  place  where  the  trees  were  cut  within 
the  Morris  grant?  Is  that  place  within  or  without  the  four 
tracts  excepted  in  the  deed  from  Trimble  to  Buck?  Did  the 
defendant  cut  the  timber?  Was  the  cutting  within  five  years 
before  the  suit  ?  These  are  the  questions.  No  actual  possession 
being  shown,  it  is  admitted  that  to  recover  Buck  had  to  show 
title  to  the  ground  on  which  the  timber  was  cut,  and  to  do  thi&- 
he  had  to  show  that  the  Morris  grant  covered  it.    This  was  a^ 

jury  question.    It  depended  on  oral  evidence  of  surveys,  corner 
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trees  and  other  comers,  water  courses,  ridges  and  other  circum- 
stances. The  evidence  to  locate  the  survey,  and  especially  as  to 
a  certain  line  on  which  the  controversy  hinged,  was  not  clear, 
but  easily  admitted  of  two  opinions.  We  cannot  overrule  the 
jury  and  the  circuit  court  under  this  head. 

There  was  no  adequate  evidence  to  show  that  the  timber  cut 
was  not  upon  the  land  excepted  in  the  deed  from  Trimble  to 
Buck.  The  burden  was  on  Buck  to  show  that  the  cutting  was 
on  his  land,  and  as  thousands  of  acres  within  the  bounds  of  his 
deed  were  never  conveyed  to  him,  he  must  show  that  the  timber 
was  not  on  those  excepted  lands.  Stockton  v.  Morris,  39  W.  Va. 
432.  The  cases  given  on  the  two  hearings  of  that  case  will  sus- 
tain this  position. 

As  to  limitation:  The  evidence  shows  that  some  of  the  cut- 
ting was  barred,  some  not.  The  burden  was  on  the  defendant 
to  prove  the  time  of  the  trespass  imder  this  plea,  and  it  was  on 
him  to  show  what  part  was  barred.  But  this,  except  as  a  legal 
proposition  arising  on  the  record,  is  immaterial,  as  the  verdict 
is  beyond  our  reach  for  reasons  above  stated.  We  cannot  act  a& 
a  jur}'.  Again  and  again  has  this  Court  said,  that  where  the  case 
turns  on  questions  of  fact  on  oral  evidence,  the  jury  being  the 
judges,  almost  uncontrollably,  of  its  weight  and  effect,  we  should 
scarcclv  ever  reverse  a  verdict.  In  State  v.  Sidlivan,  decided  at 
this  term,  this  subject  is  discussed,  and  it  is  held  that  where- 
there  is  some  evidence,  evidence  worthy  to  be  considered,  fairlr 
bearing  with  some  weight  upon  the  matter  involved,  appreciably 
operative  to  sustain  a  verdict,  so  as  to  make  the  case  turn  on  it» 
veight  and  effect,  the  verdict  rightly  ought  to  stand.  Why  does 
the  Constitution  give  the  jury  trial,  if  this  be  not  so  ?  It  gives 
it  to  both  sides.  When  the  Supreme  Court  interferes,  simply 
because  its  judges,  if  of  the  jury,  would  have  found  the  fact 
otherwise,  it  is  only  an  act  of  arbitrary  power  against  the  plain- 
meaning  of  the  Constitution.  I  insist  that  when  there  has  been 
a  fair  trial  of  fact  by  a  jury,  and  the  verdict  is  approved  by  the 
judge  presiding,  the  opinion  of  that  judge,  who  witnesses  the 
trial,  ought  to  be  highly  regarded,  is  almost  conclusive  and  final,, 
and  rarely  can  be  reversed.  Smith  v.  Parkershurg  Association, 
48  W.  Va.  232 ;  Siglcr  v.  Beche,  44  Id,  587.  As  stated  in  John-- 
son  V.  Burns,  39  W.  Va.  p.  669,  the  code,  ch.  131,  sec.  9,  only 
causes  the  evidence,  not  the  ultimate  facts  merely,  to  be  certi- 
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fied^  so  that  the  appellate  court  may  see  the  evidence,  and  that 
its  effect  to  prove  facts  shall  not  be  left  finally  to  the  trial  judge; 
but  the  Legislature  did  not  design  a  subversion  and  revolution 
as  to  the  time-honored  rules  upon  the  treatment  of  verdicts  and 
•evidence  in  appellate  courts;  did  not  design  to  give  the  evidence 
a  new  force  or  effect;  did  not  design  to  overthrow  the  weight 
of  verdicts.     As  is  said  in  the  Johnson  Cai^e,  the  Tjeg:islatupe 
-oould  not  add  new  force  to  evidence,  or  affect  verdicts  under  it; 
for  that  would  be  the  exercise  of  judicial  function,  militating 
.against  the  Constitution,  which  vests  that  function  m  the  judi- 
ciary.   The  Legislature  cannot  trench  upon  the  effect  of  a  ver- 
dict.    We  must  not  give  the  statute  such  a  construction.     Before 
it  came  the  rule  was  that  the  trial  court  certified  onlv  the  facts 
which  it  thought  were  proven  by  the  evidence,  and  not  the  evi- 
dence in  detail;  but  the  statute  was  intended  to  dispense  with 
the  absoluteness  of  the  judge's  opinion  and  bring  before  the 
•appellate  court  the  whole  evidence,  not  mereh'  the  facts  proven 
by  the  evidence  according  to  the  circuit  judge's  opinion,  and 
thus  present  the  whole  evidence  for  the  consideration  of  the 
Appellate  court.    For  these  reasons  we  aflSrm  the  judgment. 

Affirmtd. 
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1.      Mandaml's. 

The  extraordinary  writ  of  mandanuus  will  never  be  issued  ia 
any  case  where  it  is  unnecessary,  or  where,  if  used,  it  would 
prove  unavailing,  fruitless  and  nugatory.  The  court  wiU  not 
compel  the  doing  of  a  vain  thing.  A  mere  abtsract  riglit,  ua- 
attended  by  any  substantial  benefit  to  the  party  asking  9icnd&' 
mus,  will  not  be  enforced  by  the  writ.     (p.  686). 

'2.      Inspection  or  Papers  in  Clerk *s  Office. 

Petition  of  Addison  Hall  for  writ  of  mandamus  to  E.  W. 
Staunton,  Clerk  of  the  County  Court. 

Befttsed, 


W.  Va.]  Hall  v,  Staunton.  685» 

liiNN,  Byrne  &  Cato^  and  P.  Q.  Walker,  for  petitioner. 
MoLLOHAN,  McClintic  k  Mathews^  for  respondent. 

Bkannon,  Judge: 

Addison  Hall  presented  to  this  Court  a  petition  praying  for- 
a  mandamus  against  E.  W.  Staunton,  clerk  of  the  county  court 
of  Kanawha  county,  to  compel  Staunton  to  allow  Hall  to  inspect 
the  poll  books,  tally  sheets  and  certificates  of  precinct  returns 
of  a  special  election  held  in  that  county  on  May  9,  1903,  upon 
the  question  of  issuing  bonds  to  fund  the  county^s  indebtedness. 
Staunton  resists  the  award  of  a  mandamus.  The  petition  says 
Hall  demanded  such  inspection  of  Staunton,  but  was  refused  it. 

The  petition  states  that  the  clerks  made  a  statement  from  the- 
returns  that  the  bond  proposition  had  carried,  but  that  twO' 
members  of  the  county  court  secretly  met  and  caused  to  be  en- 
tered on  the  election  record  an  order'  declaring  that  the  propo- 
sition to  issue  bonds  had  not  carried,  but  that  said  order  was 
false,  and  that  the  returns  as  originally  made  showed  that  the- 
proposition  had  carried,  and  that  the  returns  had  been  fraud- 
ulently altered.    The  petition  further  states  that  Hall  obtained 
from  the  circuit  court  a  mandamus  nisi  against  the  members- 
of  the  county  court  requiring  them  to  convene  as  a  board  of  can- 
vassers and  canvass  the  returns  of  said  election,  on  the  claim 
that  no  canvass  had  been  legally  made,  and  that  the  circuit 
court  quashed  the  mandamus  nisi  and  dismissed  Hall's  petition, 
with  costs,  and  that  Hall  had  the  record  copied  with  a  view  to- 
applying  to  the  Supreme  Court  for  a  writ  of  error  to  reverse 
the  judgment  of  the  circuit  court;  and  that  he  again  asked 
Staunton  for  an  inspection  of  the  said  election  documents  stat- 
ing that  he   desired   it  in   connection   with   said  proceeding, 
but  was  refused  such  inspection.    The  petitioner  says  that  he 
desires  to  see  the  documents  particularly  for  the  reason  that 
he  had  been  informed  that  the  result  of  the  election,  as  it  ap- 
peared on  the  election  papers,  had  been  changed;  and  that  he- 
believed  that  the  true  returns  would  show  that  the  bond  propo- 
sition had  been  carried.    The  petition  states  that  "the  question 
of  whether  or  not  said  writ  of  error  shall  be  applied  for  and 
prosecuted  has  been  under  advisement,  and  petitioner  has  not 
decided  whether  to  apply  for  said  writ  or  to  abandon  it,'^  and' 
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that  the  facts  to  be  ascertained  by  such  inspection  would  urei^ 
largely  in  determinig  that  question.  It  further  states  that 
another  object  of  such  inspection  was  to  see  whether  such  for- 
geries and  alterations  had  been  made. 

The  rulino:  question  is :  Does  Hall  present  such  a  case  as  calls 
for  a  mandamus  to  compel  the  clerk  to  allow  the  inspection  of 
^;he  election  papers?  And  that  question  may  be  narrowed  to 
this  question,  Will  the  mandamus  avail  any  usefid  legal  purpose 
for  Hall?  In  Payne  v.  Staunton,  46  S.  E.  page  927,  55  W.  Va. 
'202,  we  held  that  one  asking  a  mandamus  must  show  a  right 
-vested  in  him  to  be  vindicated  or  aided  by  the  writ. 

That  is  not  the  question  in  this  case.  Conceded  that  one  hav- 
ing,  or  even  contemplating  a  suit,  has  a  right  to  inspect  records 
in  connection  with  or  in  furtherance  of  it,  or  even  merely  to 
determine  upon  the  advisability  of  such  suit;  still  he  must 
show  that  an  inspection  is  necessary;  that  it  will  be  useful  and 
.avail  him  for  that  purpose.  More  plainly  yet,  the  writ  will 
not  be  granted  where  it  appears  that  the  thing  lie  seeks  will 
Answer  no  legal  purpose.  In  State  v.  County  Court,  47  W.  Ta. 
672,  we  said  that  mandamus  will  only  go  to  secure  or  protect 
a  clear  legal  right,'^  and  that  it  will  not  go  ''if  it  would  prove 
fruitless/'  Authorities  are  there  given  for  those  rules  of  law. 
^'The  court  will  refuse  to  grant  a  mandamus  when  it  is  mani- 
fest it  will  be  barren  and  fruitless,  or  useless,  or  cannot  have 
a  beneficial  eif ect.^^    Cristman  v.  Peck,  90  111.  1 50. 

^^Mandamus  will  not  be  granted  where  it  would  be  fruitless 
to  afford  the  relief  sought.'*  Laman  v.  Wilhins,  28  Ark.  34. 
^'The  extraordinary  writ  of  mandamus  will  never  be  issued  in 
any  case  where  it  is  unnecessary,  or  where,  if  issued,  it  would 
prove  unavailing,  fruitless  and  nugatory.  The  court  will  jmz 
compel  the  doing  of  a  vain  thing.  ♦  ♦  ♦  ♦  A  mere  abstract 
right,  unattended  by  any  substantial  benefit  to  the  relator,  wiU 
not  be  enforced  by  mandamus/*  19  Am.  &  Eng.  Ency.  L.  (3d 
Ed.)  756. 

Test  the  case  by  these  plain  law  principles.  HaU  says  that 
he  wants  this  inspection  to  make  up  his  mind  whether  he  wiU 
or  will  not  ask  a  writ  of  error  from  the  judgment  of  the  circuit 
court  refusing  a  m^ndamv^s  to  compel  the  county  canvassers  to 
canvass  the  returns  of  the  bond  election.  This  is  not  a  satis- 
factory statesment  of  actual  purpose  in  asking  an  inspecti<aL 
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It  does  not  indicate  upon  what  condition  or  in  what  event 
dependent  upon  the  revelation  of  such  inspection,  he  will  ask 
a  writ  of  error.  He  does  not  say  whether,  in  any  event,  he 
will  ask  it.  He  does  not  say  that  in  certain  event  he  will  ask 
a  writ  of  error.  But  waive  this  objection,  though  forcible, 
because  the  petition  does  not  tell  of  an  actual  use,  in  some 
€vent,  of  such  inspection. 

Apart  from  this  objection  to  the  statement  for  the  purpose 
of-  inspection,  we  say  that  it  does  not  appear  that  such  inspec- 
tion will  serve  ^oiy  legal  purpose;  but  on  the  contrary,  it  is  ap- 
parent that  it  will  not  do  so  but  will  be  fruitless  and  uselesa. 
And  why?  Because  those  election  documents,  whatever  they 
might  reveal,  whether  wrongfully  altered  or  not,  could  not  be 
considered  upon  either  a  petition  for  a  writ  of  error,  or  upon 
the  hearing  of  such  writ,  if  granted;  and  this  for  the  reason 
that  such  writ  of  error  must  be  heard  onlv  on  the  record  as 
it  was  in  the  circuit  court  when  decided,  and  no  papers  dehors 
that  record  can  be  looked  at.  This  is  unquestionable.  Counsel 
for  Hall  frankly  admits  this  to  be  so.  This  decides  the  case; 
for  no  purpose  for  which  inspection  is  wanted  is  specified ;  and 
when  we  know  that  the  papers  cannot  be  used  upon  a  writ  of 
error,  we  descry  no  other  use.  Hall  says  he  wants  to  see  the 
papers  to  conclude  whether  or  not  to  ask  a  writ  of  error;  but 
as  they  cannot  be  used  upon  a  writ  of  error,  we  fail  to  see  how 
they  could  enter  into  the  process  of  determining  for  or  against 
applying  for  a  writ  of  eror.  N*o  other  purpose  of  inspection 
being  given  us,  we  might  stop  here  and  not  enter  the  field  of 
speculation  as  to  some  other  purpose  for  which  the  papers 
might  be  used.  The  petition  does  not  show  that  any  legal  pro- 
ceeding involving  the  result  of  said  election  is  going  on  in 
which  such  election  papers  are  to  be  used;  nor  does  it  say  that 
Hall  contemplates  any  procedure  in  which  they  could  be  used. 
The  only  legal  proceeding  mentioned  in  the  petition  sb  one 
in  connection  with  which  the  inspection  is  asked  is  that  maip- 
damns  decided  by  the  circuit  court;  but  that  is  closed  by  final 
judgment.  No  disclosure  made  by  an  inspection  of  these  elec- 
tion papers  could  be  used  in  amending  that  case.  Let  us  im- 
agine that  Hall  should  sue  out  a  writ  of  error  and  this  Court 
should  reverse  the  circuit  court's  decision.  The  record  could 
not  be  amended  so  as  to  introduce  mater  shown  by  those  election 
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papers ;  but  this  Court  would  upon  reversal  award  a  mandamvf 
to  compel  the  canvassers  to  canvass  the  election  returns,  and 
upon  that  canvass  inspection  9f  the  election  documents  would 
be  had,  and  all  they  revealed  considered  or  presented  for  con- 
sideration, and  any  wrong  done  Hall  would  be  righted  upon 
certiorari  or  mandamus,  and  thus  would  be  afforded  a  remedr 
for  any  grievance.  This  is  an  additional  reason  against  oor 
awarding  a  mandamus,  because  it  lies  not  where  other  rem- 
edy is  at  hand.  And  this  goes  further  to  show  that  an  inspec- 
tion cannot  help  Hall  to  get  what  he  would  seek  by  writ  of  error, 
and  what  he  sought  in  the  circuit  court,  nameh^,  a  canvass  of 
the  returns.  How  can  those  documents  help  to  get  a  canvass 
by  the  only  suit  he  mentions,  that  is,  by  the  writ  of  error. 
Though  there  be  the  abstract  right  of  inspection,  mandamus^ 
will  not  issue  when  it  cannot  avail  anything. 

It  is  suggested  that  the  matter  of  costs  in  the  mandamrus  suit 
in  the  circuit  court  enters  into  this  matter  as  presenting  & 
pecuniary  interest  in  Hall.  We  do  not  see  that  it  is  material. 
The  principles  above  stated  apply  to  costs  as  to  other  aspects 
of  the  case.  Costs  depend  on  the  record  as  completed  in  the 
circuit  court,  and  upon  the  decision  touching  them  the  election 
papers  could  not  be  read.  We  do  not  rest  our  decision  upon 
the  question  whether  Hall  has  such  interest  as  enables  him  to- 
maintain  a  writ  of  mandamus,  but  we  hold  that  the  inspection 
he  seeks  could  answer  no  purpose  in  HalFs  concluding  whether 
to  ask  for  a  writ  of  error,  because  he  must  know,  in  considering 
whether  to  do  so,  that  the  docuemnts  can  play  no  part  in  seeking 
a  writ  of  error  or  in  its  consideration.  The  inspection  would 
be  futile  for  the  purpose,  the  one  only  purpose  in  contemplation. 

The  petition  charged  alteration  of  the  return.  How  can  that 
operate  in  this  case,  If  altered,  that  could  not  be, considered 
on  writ  of  error.  We  can  ascribe  this  purpose  only  to  a  design 
to  discover  malefaction  for  idle  curiositv,  because  it  is  not  in- 
dicated  that  in  this  there  was  even  a  design  to  render  the  clerk 
liable  civilly  or  criminally.  There  must  be  a  purpose,  a  sub- 
stantial right  recognized  by  law  to  be  vindicated  to  warrant  a 
m>andamus.  It  is  not  lightly  called  into  exercise.  Iferrill  on 
Mandamus,  sec.  49.  It  will  not  lie  for  mere  discovery  of  crime, 
for  mere  curiosity  or  fancy;  nor  do  we  think  it  will  lie  to  reveal 
crime   merely    to  bring  upon   another   infamy   and   di^race. 
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People  V.  Masonic,  98  111.  635.  In  Payne  v.  Staunton,  cited^ 
-we  held  that  it  would  not  lie  for  a  private  individual  to  ferret 
out  crime.  The  writ  is  a  civil  writ,  not  a  criminal  process,  nor 
an  auxiliary  criminal  process.  State  v.  County  Court,  47  W. 
Va.  672.  The  prosecution  of  offenses  is  committed  by  law  to* 
certain  public  officers  and  agents,  and  individuals  cannot  inter- 
fere, except  by  suing  out  a  warrant  or  going  before  a  grand  jury. 
Aa  an  individual  member  of  the  State,  such  are  his  processes- 
to  vindicate  the  broken  criminal  law,  not  mandamus.  Viewed 
as  a  person  acting  only  on  his  own  right,  he  cannot  act  because- 
he  has  no  individual  right;  and  viewed  as  a  member  of  society 
xepresenting  the  public,  the  law  appoints  other  processes  for 
him  than  mandamus.  So  we  do  not  see  that  the  charges  of 
forgery  made  in  the  petition  can  call  for  mandamus.  Therefore, 
"we  refuse  the  peremptory  mandamus,  and  discharge  the  rule- 

Refused. 


WHEELING. 

Town  of  Hawk's  Nest  v.  County  Coubt. 

Submitted  June  4,  1904r— Decided  June  7,  1904. 

1.     pBOHiBinoN— <7ompZ€t€d  Act. 

Problbitlon  does  not  lie  where  the  act  complained  of  has 
been  already  done.    (p.  690). 

2      Prohibition — License — Assessor— Indirect  Action. 

Prohibition  will  not  lie  to  prohibit  a  county  assessor  from 
issuing  a  license  to  sell  liquor,     (p.  690). 

t.      PROHiEmoN— Cot/wty  Co\irt~-L%cense--City  Council, 

Prohibition  does  not  lie  to  prevent  a  county  court  from 
granting  license  to  sell  liquor  or  compel  it  to  revoke  a  licensd 
granted  without  the  consent  of  a  town  council,     (p.  691). 
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Petition  of  the  town  of  Hawk's  Nest  for  a  writ  of  prohibition 
against  the  county  court  of  Fayette  county  and  B.  E.  Bare. 

Writ  denied. 
Payne  &  Hamilton,  for  petitioner. 
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3bannon^  Judge: 

The  Town  of  Hawk's  Xest  files  a  petition  asking  for  a  writ 
•of  prohibition  against  the  county  court  of  Fayette  county  and 
B.  E.  Bare,  one  of  the  assessors  of  that  county,  stating  that 
-McKleewee  Nickell  had  made  application  to  the  council  of  said 
town  for  permission  to  obtain  a  license  to  sell  liquor,  and  the 
council  refused  his  application ;  that  the  county  court,  notwith- 
standing the  refusal  of  the  council  to  give  its  permit  to  XidceO, 
made  a  written  order  allowing  Nickell  to  obtain  such  licenae, 
and  accepted  a  bond  from  him,  which  order  had  been  entered 
in  the  order  book  of  the  court  bv  the  clerk,  but  that  the  record 
had  not  been  signed;  and  that  petitioner  believed  that  the 
assessor  would  issue  such  license. 

The  petition  asks  a  writ  of  prohibition  to  forbid  the  assessor 
from  issuing  the  license  certificate,  and  to  forbid  the  court 
from  signing  the  record  so  far  as  it  gives  leave  to  Xickell  to 
•obtain  the  license,  and  if  the  assessor  had  issued  the  license  then 
to  compel  the  county  court  to  revoke  it. 

We  refuse  the  writ,  for  these  reasons:  First,  the  court  has 
.acted,  whatever  its  action  may  amount  to.  Prohibition  does  not 
lie  after  action  has  been  had.  Haldeman  v.  Davis,  28  W.  Va. 
324.  It  is  "a  preventive  rather  than  a  corrective  remedy'  and 
can  not  be  used  after  the  act  is  done.  High  on  Extra.  Kemedy 
766.  Second,  Prohibition  cannot  go  against  the  assessor.  He 
is  not  a  court,  nor  is  his  action  judicial.  This  writ  goes  only 
against  a  judicial  tribunal  and  judicial  action.  Hassinger  v. 
NoU,  47  W.  Va.  348;  Fleming  v.  Commissioners,  31  Id.  608; 
2  Spell.  In  June.  Extra.  Rem.  1722.  Third,  It  is  clear  that  we 
cannot  by  prohibition  compel  the  county  court  to  revise  its 
action  by  revoking  the  license.  That  would  make  the  writ  a 
certiorari  or  appeal.    High,  sec.  771. 

But  suppose  that  the  county  court  had  not  already  acted,  but 
was  only  proposing  to  act.  Would  prohibition  lie?  I  think  not 
It  is  clear  that  the  constitution,  in  Art.  8,  sec.  24,  and  the  Code, 
in  chapter  32,  section  10,  give  the  county  court  sole  jurisdic- 
tion to  grant  or  refuse  liquor  license,  with  the  proviso  that  if 
the  license  is  to  be  used  in  a  town  its  council  must  consent,  and 
this  jurisdiction  is  exclusive,  and  cannot  be  reviewed  by  appeal, 
writ  of  error  or  supersedeas.  Hein  v.  Smith,  13  W.  Va.  358. 
In  that  case  the  county  court  had  granted  a  permit,  and  it  was 
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claimed  that  the  consent  of  the  town  was  not  given  by  the  proper 
council  but  the  opinion  says,  *^et  the  sole  power  is  lodged  with 
that  court  to  act  in  such  matters,  and  the  law  has  not  conferred 
on  the  circuit  court  power  by  supersedeas  to  review  such  action 
of  the  county  court/'  While  this  discretion  is  given  by  the  law 
to  that  court,  I  find  no  appeal  or  other  remedy  given  by  statute 
from  its  action.  The  Legislature  has  not  chosen  to  give  any 
appeal.  By  chapter  110,  section  1,  Code,  the  writ  is  made  no 
longer  a  prerogative  one  addressed  to  the  mere  discretion  of  the 
court,  as  at  common  law,  but  it  is  a  writ  of  right,  that  is  in 
cases  where  it  is  applicable.  The  action  of  the  tribunal  against 
which  the  writ  is  sought,  must  be  judicial  in  its  nature,  under 
cases  above  cited. 

Some  authorities  say  that  the  tribunal  must  be  judicial;  but 
this  is  too  broad.  Though  the  tribunal  is  not  judicial,  and  the 
county  court  is  neither  a  court  of  record  nor  judicial  in  charac- 
ter, yet  if  the  tribunal  is  exercising  judicial,  or  even  quasi 
judicial,  function,  prohibition  lies.  "But  from  the  very  nature 
of  the  writ,  it  lies  only  in  the  case  of  the  unlawful  exercise  of 
judicial  functions.  Acts  of  mere  ministerial,  administrative  or 
executive  character  do  not  fall  in  its  province,'^  as  the  Court 
said  in  Fleming  v.  Commissioners,  31  W.  Va.  617.  The  grant- 
ing of  license  is  purely  an  ex  parte  proceeding,  not  a  lis  or  suit. 
It  is  the  exercise  of  mere  police  power  under  the  Constitution 
and  statute  cited.  It  is  administrative  or  executive  action,  not 
judicial.  Hein  v.  Smith,  cited,  and  cases  given  in  it,  give  the 
Action  of  a  county  court  in  granting  or  refusing  license  this 
character.  "If  the  inferior  court  be  acting  in  purely  admin- 
istrative capacity  a  writ  of  prohibition  is  not  the  proper  remedy, 
however  illegal  such  ministerial  acts  may  be.'*  2  Spell.,  Injunc- 
&  Extra.  Eem.,  sec.  722.  In  the  same  section,  we  find  that  pro- 
hibition does  not  lie  to  prohibit  the  granting  of  license  by  county 
commissioners. 

We  are  not  to  be  understood  as  approving  the  act  of  the  county 
court  in  granting  license  without  the  council's  consent,  a  thing 
condemned  in  the  case  of  Hein  v.  Smith,  cited,  and  by  the  very 
Constitution ;  but  we  do  not  think  prohibition  lies.  Prohibition 
refused. 

-        Writ  Denied. 
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WHEELING. 

State  v.  Gauohan. 

Submitted  June  6,  1904r— Decided  June  9,  1904, 

1.      Instruction. 

Upon  the  trial  of  an  indictment  under  section  1,  chapter 
151,  Code,  for  unlawfully  keeping  and  exhibiting  a  gambliag 
device  commonly  called  a  "slot  machine/'  it  Is  not  error  to  id- 
struct  the  Jury  that  "if  the  Jury  shall  believe  from  the  evld^Doe 
beyond  a  reasonable  doubt,  that  the  slot  machine  described  in 
the  indictment  is  a  gaming  table,  and  that  the  said  machine 
is  so  constructed  that  it  offers  unequal  chances  to  the  player 
and  exhibitor,  and  that  the  unequal  chances  are  in  favor  of  the 
exhibitor  of  said  machine,  then  the  said  slot  machine  is  a 
gaming  table  of  like  kind  and  character  to  A,  B,  G  and  E  0 
table,  faro  bank  and  keno  table."     (p.  694). 

Error  to  Circuit  Court,  Harrison  County. 
Frank  Gaughan  was  convicted  of  exhibiting  a  gaming  table, 
and  brings  error. 

Affirmed. 

M.  G.  Spebry,  Claeencb  B.  Sperrt,  John  Bassel,  sod 
CoENWELL  &  CoRNWELL.  for  plaintiff  in  error. 

The  ATax)RNEY  General  and  J.  E.  Law,  for  defendant  in 
error. 

McWhorter,  Judge: 

Frank  Gaughan  was  indicted  by  the  grand  jury  in  tiie  circnit 
court  of  Harrison  county  under  section  1,  chapter  151,  Code. 
The  indictment  contained  three  counts.  The  defendant  moted 
to  quash  the  indictment  and  each  count  thereof,  which  motion, 
being  argued  by  counsel  and  considered  by  the  court,  was,  by  can- 
sent  of  the  prosecuting  attorney  for  the  State  and  the  attor- 
neys for  the  defendant,  sustained  as  to  the  first  and  second  conute 
of  said  indictment  and  the  court  overruled  said  motion  as  to  the 
third  count  of  said  indictment;  the  said  third  count  being  as  f(J- 
lows :  "And  the  grand  jurors,  aforesaid,  upon  their  oaths  afore- 
said, do  further  present,  that  Frank  Gaughan,  on  the 

day  of  July,  1902,  and  within  twelve  months,  prior  to  the  find- 
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ing  of  this  indictment,  in  said  county,  at  Clarksbnrg,  did  know- 
ingly and  unlawfully,  exhibit  a  certain  gaming  table,  common- 
ly called  a  slot  machine,  being  a  table  and  machine  of  like  kind 
to  A,  B,  C,  and  E  0  tables,  and  faro  bank,  wheel  of  fortune, 
and  keno  tables,  which  machine  is  played  by  dropping  coins 
into  the  slot,  as  indicated  by  the  machine,  the  coins  used  being 
a  nickel,  a  dime,  and  a  quarter,  or  twenty-five  cent  piece,  and 
the  games  played  on  said  machine,  are  games  in  which  the 
chances  are  unequal,  all  other  things  being  equal,  and  those 
unequal  chances  are  in  favor  of  the  exhibitor,  the  said  Prank 
Oaughan,  of  the  said  gaming  table,  the  said  slot  machine, 
against  the  peace  and  dignity  of  the  state/^     The  defendant 
then  entered  his  plea  of  not  guilty  aad  a  jury  was  empaneled 
and  sworn,  and  having  heard  the  evidence,  returned  a  verdict  of 
guilty  against  the  defendant  as  charged  in  said  third  count  of 
the  indictment.     The  defendant  moved  the  court  to  set  aside 
the  verdict  on  the  grounds  that  the  same  was  contrary  to  the 
law  and  the  evidence,  and  grant  defendant  a  new  trial,  which 
motion  the  court  overruled  and  entered  judgment  for  a  fine  of 
$200.00,  and  that  defendant  be  imprisoned  in  the  jail  of  Har- 
rison coxmty  for  the  period  of  three  months,  and  that  the  state 
recover  the  costs  of  her  prosecution,  to  which  judgment  and 
rulings  of  the  court  the  defendant  excepted,  and  obtained  from 
one  of  the  judges  of  this  Court  a  writ  of  error  and  supersedeas. 
The  facts  admitted  upon  the  trial  of  the  case  as  well  as  all 
the  evidence  for  the  prosecution  and  for  the  defendant,  and 
the  instructions  asked  for  and  given  on  behalf  of  the  state  and 
of  the  defendant,  are  set  out  in  full  in  one  bill  of  exceptions 
taken  by  the  defendant,  and  signed  and  made  part  of  the  record. 
The  instruction  complained  of  as  error,  given  for  the  state  is 
as  follows:  "The  court  further  instructs  the  "jury  that  if  the 
]ur3r  shall  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  slot  machine  described  in  the  third  count  of  the  indict- 
ment is  a  gaming  table,  and  that  the  said  machine  is  so  con- 
structed that  its  offers  unequal  chances  to  the  player  and  exhibit- 
or, and  that  the  unequal  chances  are  in  favor  of  the  exhibitor 
of  said  machine,  then  the  said  slot  machine  is  a  gaming  table 
of  like  kind  and  character  to  A,  B,  C,  E.  0.  table,  faro  bank  and 
keno  table."  '  The  giving  of  this  instruction,  and  overruling 
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the  motion  to  set  aside  the  verdict  and  grant  the  defendant  a 
new  trial,  are  the  only  errors  assigned  by  the  defendant- 
It  is  contended  by  counsel  that  this  instruction  places  an  errone- 
ous definition  upon  the  words  "a  table  of  like  kind  as  being  any 
machine  ^so  constructed  as  it  offers  unequal  chances  to  the  player 
and  exhibitor/  "  that  there  is  no  statute  in  this  state  forbidding 
the  operation  of  slot  machines.  The  instruction  is  within  the 
rule  laid  down  in  Wyalt's  Case,  H  Rand.  694,  and  line's  Cn<f, 
14  Grat  648,  where  it  is  held,  "The  distinctive  feature  in  the 
character  of  the  games  called  ^A,  B,  C  and  'E  O'  and  'faro 
bank,^  is  that  the  chances  of  the  games  are  unequal,  all  other 
things  being  equal,  and  those  imequal  chances  are  in  favor  of 
the  exhibitor  of  the  tjamos  or  tables."  Those  decisions  of  the 
court  of  appeals  of  Virginia  are  under  our  Constitution  and 
laws  binding  upon  this  Court,  and  we  cannot  hold  inconsistently 
therewith  unless  we  deliberately  determine  to  overrule  that  which 
has  been  the  law  since  long  before  the  creation  of  the  State  of 
West  A'irginia.  But  it  is  insisted  that  the  offense  in  the  Vtyaii 
Case  was  a  "Bankinff  game/'  We  think  the  slot  machine  i3 
essentially  a  banking  game.  When  the  player  wins,  if  it  hap- 
pens that  he  does  win,  the  money  is  paid  from  the  machine,  the 
bank  fund,  the  deposits  of  the  previous  and  less  fortunate  play- 
ers. It  is  played  by  the  machine  or  the  exhibitor  on  the  one 
side,  and  any  and  all  players  who  choose  to  play  on  the  other 
side  and  the  chances  to  win  are  unequal  with  the  greater  num- 
ber of  chances  in  favor  of  the  machine  or  exhibitors.  Those  are 
undisputed  facts.  It  is  contended  that  section  1,  chapter  151, 
is  only  intended  to  affect  large  gambling,  where  large  sums  may 
be  won  and  lost.  The  statute  is  clear  and  explicit.  It  makes  no 
distinction  in  said  section,  whether  a  nickel  or  a  thousand  dol- 
lars is  risked  in  the  venture,  the  principle  is  the  same,  and  the 
statute  is  intended  to  suppress  it. 

Counsel  for  defendant  say  that  "the  legislature  which  met  in 
this  State  in  1897  and  1899  had  bills  before  them  making  the 
keeping  or  exliibiting  of  a  slot  machine  in  this  Stat^,  an  of- 
fense and  prescribing  a  penalt}'  commensurate  with  the  act — 
facts  which  tend  to  show  at  least  that  the  members  of  the  l^is- 
latures  which  met  in  those  years  did  not  think  that  section  1, 
of  chapter  151,  embraced  or  included  the  slot  machine/'  If 
this  fact  bears  upon  the  question  at  all,  it  tend«  to  show  that 
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the  legislature  was  satisfied  that  the  statute  was  already  sufficient 
to  suppress  all  the  specific  tables  mentioned  in  section  1,  and 
tables  of  like  kind,  including  the  slot  machine,  hence,  further 
legislation  was  deemed  unnecessary  especially  in  view  of  the  con- 
struction placed  upon  the  statute  by  the  Virginia  Court  of 
Appeals. 

The  Honorable  John  W.  Mason,  judge  of  the  circuit  court 
of  HaiTison  count}%  has  so  ably  discussed  this  subject  in  a 
charge  delivered  by  him  to  a  grand  jury  of  said  county,  and  in- 
corporated in  the  brief  of  counsel  for  the  state  in  this  case,  that 
I  here  adopt  his  language : 

'^Whether  or  not  a  person  exhibiting  or  using  a  slot  machine 
may  be  punished  under  the  laws  of  this  State  prohibiting  gam- 
bling depends  wholly  upon  the  fact  of  whether  or  not  a  slot  ma- 
chine is  a  gambling  device.  The  exhibition  or  use  of  slot  machines 
is  not  specifically  prohibited  by  name  in  any  statute.  If  pro- 
hibited at  all,  it  is  because  they  come  within  the  terms,  intent 
and  meaning  of  the  statutes  as  'tables  of  like  kind'  with  those 
specified  in  the  statute.  If  the  use  of  slot  machines,  as  they  are 
used,  is  in  fact  a  game,  and  being  a  game,  is  of  such  character, 
as  may  properly  and  legally  be  said  to  be  a  game  of  like  kind 
with  the  prohibited  games  named,  within  the  true  intent  and 
meaning  of  the  statute  creating  and  defining  the  offense,  then, 
the  power  and  duty  of  the  courts  to  punish  the  keeper  or  exhib- 
itor of  such  machines  is  precisely  the  same  as  though  the  name 
'slot  machines'  was  written  in  the  statute.  We  must  therefore 
look  to  the  statute  in  relation  to  offenses  of  this  character,  and 
give  to  the  statute  the  correct  interpretation. 

"Chapter  151  of  the  Code  fully  covers  and  includes  all  gaming 
and  gaming  devices,  so  far  as  the  legislature  deemed  it  expedi- 
ent to  legislate  upon  the  subject.  Section  one  of  this  chapter 
provides  that  'a  person  who  shall  keep  or  exhibit  a  gaming  table 
commonly  called  A,  B,  C  or  E  0  table,  or  faro  bank,  or  keno 
table  or  table  of  like  kind  under  any  denomination,  whether  the 
game  or  table  be  played  with  cards,  dice  or  otherwise  or  shall 
be  a  partner  or  concerned  in  interest  in  the  keeping  or  exhibiting 
such  table  or  bank  shall  be  confined  in  jail  not  less  than  two 
nor  more  than  twelve  months,  and  be  fined  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars.  Any  such  table  or 
faro  bank,  and  all  money  staked  or  exhibited  to  allure  persons  to 
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bet  at  such  table  may  be  seized  by  order  of  a  court  or  under  the 
warrant  of  a  justice/  etc.  The  .other  sections  of  this  chapter 
provide  penalties  for  various  forms  of  gambling.  There  is  no 
difficulty  in  executing  this  law  and  enforcing  the  penalties  as 
to  the  game  specified.  The  trouble  is  to  determine  what  games 
properly  come  within  the  meaning  of  the  ^tables  of  like  kind' 
with  those  named.  The  statute  expressly  provides  that  then 
tables  of  ^ike  kind^  may  be  of  any  denomination^  and  that  the 
game  or  table  may  be  played  with  cards,  dice  or  otherwise.  That 
is  to  say,  if  there  be  a  table  used  in  connection  with  and  as  part 
of  the  game,  it  may  be  played  vrith  cards,  dice  or  otherwise,  or 
the  game  itself  may  be  played  with  cards,  dice  or  otherwise,  and 
if  so  played  as  to  make  it  of  like  kind  with  the  games  prohibited, 
it  is  a  violation  of  said  section.  What  then  is  meant  by  tables 
of  like  kind,*  as  used  in  this  section?  Is  it  absolutely  nccee- 
sary  that  there  shall  be  a  real  table,  or  are  the  games  named  in- 
tended to  point  out  certain  forms  of  gambling  and  include  aU 
games  of  that  particular  form  and  character?  I  am  clearly  of 
opinion  that  the  legislature  intended  to  forbid  certain  kinds  of 
gaming,  among  which  are  faro  banks  and  keno  tables,  and  all  oth- 
er games  like  them.  It  makes  no  difference,  in  my  judgment, 
whether  these  games  are  played  with  or  without  a  table — on  a 
table  or  under  it ;  or  rather  it  may  be  affirmed  that  anything  an 
or  by  means  of  which  such  games  are  played,  is  a  table  within 
the  meaning  of  this  statute.  We  must  look  to  the  game  itsdf 
and  not  the  name  by  which  it  is  called,  or  the  instruments  with 
which,  nor  the  thing  in  or  on  which  it  is  pla)^ed,  to  determine 
whether  or  not  the  game  is  unlawful.  We  must  not  lose  si^t 
of  the  spirit  and  intent  of  the  law.  There  is  an  old  Latin  roaxini 
which  says  'Que  haeret  in  litera  haeret  in  cortice/  which  some- 
what liberally  translated  means,  he  who  considers  merely  the  let- 
ter of  an  instrument,  goes  but  skin  deep  into  its  meaning.  The 
law  respects  the  effect  and  substance  of  the  matter  and  not 
any  nicety  of  form.  When  the  intention  is  clear  too  minute 
stress  should  not  be  laid  on  the  strict  and  precise  signification 
of  words.  The  meaning  of  particular  words  in  statutes  is  to 
be  found,  not  so  much  in  a  strict  etymological  propriety,  nor 
even  in  popular  use,  as  in  the  subject  or  occasion  in  which  they 
are  used,  and  the  object  that  is  intended  to  be  attafaied.  Brown's 
Leg.  Maxims,  side  pages,  435,  436  and  437.    ^Xarrow  and  techni" 
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-cal  reasoning  should  never  be  resorted  to  by  courts  to  prevent  a 

.  statute  having  the  force  and  effect  plainly  intended  by  the  leg- 
islature, but,  on  the  contrary,  when  courts  know  the  reason 
\¥hich  alone  determine  the  will  of  the  law  makers,  they  ought  to 
interpret  and  apply  the  words  used,  in  a  manner  suitable  and 

« consistent  to  that  reason,  as  will  be  best  calculated  to  affect  the 
intent/  Of  course  great  caution  should  be  exercised  by  the 
courts  in  applying  this  rule  to  be  certain  that  they  know  and 

'have  ascertained  the  true  reason,  which  induced  the  law-mak- 
ing power  to  make  the  law.  See  Cooley  on  Constitutional  Limi- 
tations, chapter  4.    Statutes  providing  for  the  punishment  of 

•  offenses  should  be  construed  strictly,  but  they  should  be  so  con- 
strued as  to  give  force  and  effect  to  the  clear  intent  of  the  act 
Courts  should  not  so  construe  any  statute  as  to  furnish  holes 

-  through  which  the  guilty  may  escape,  unless  imavoidable. 

"Our  legislature  has  not  deemed  it  necessary  to  prohibit  all 
forms  of  gaming.  Many  games  may  be  played  in  private  places 
provided  the  betting  does  not  exceed  $20,  and  other  games  out 

■  of  regard  for  the  sentiments  of  some  people  to  whom  such  games 

.  are  offensive,  may  not  be  played  in  public  places.  But  no  game 
of  unequal  chances  can  be  played  anywhere  lawfully.  The  legis- 
lature has,  in  effect,  said  that  people  may  indulge  in  certain 

.  games  of  amusement,  or  even  bet  on  them  to  a  limited  extent, 
but  that  no  person  shall  cheat  his  companion  in  the  game  by 
insisting  on  playing  a  game  wherein  the  chances  for  winning 

.are  all  on  his  side.  History  and  tradition  informs  us  that  our 
Virginia  ancestors  were  not  wholly  free  from  the  vice  of  gam- 
bling, but  they  had  a  supreme  contempt  for  the  coward  who 
would  not  'play*  without  a  guaranteed  advantage,  making  it 

'  certain  that  he  would  win  oftener  than  he  would  lose.  Looking 
then  to  the  historj'^  of  our  gaming  laws  as  well  as  to  the  statute 
itself,  let  us  see  what  is  a  proper  construction  of  section  one,  of 

.  chapter  151,  of  our  Code.  The  games  prohibited  by  this  chap- 
ter— and  indeed  all  unlawful  gaming — ^may  be  divided  into  two 

•  classes.  To  the  first  class  belong  the  games  wherein  the  chances 
are  equal.    To  the  second  class  belong  the  games  wherein  the 

'  chances  are  unequal,  all  other  things  being  equal,  the  imequal 

chances  being  in  favor  of  the  keeper  or  exhibitor  of  the  game. 

'The  games  falling  under  the  second  class  are  enumerated  in  the 

-statute  as  ^A,  B,  C,  E  0,  and  keno  tables  and  faro  Danks,  and 


698  State  t;.  Gaughan.  [55 

tables  of  like  kind/  If  the  words  'slot  machines*  were  inserted 
in  the  statutes  and  their  use  prohibited,  very  soon  they  wonld 
be  supplanted  by  other  machines  bearing  a  different  name,  dif- 
fering in  form  and  construction;  omitting  the  word  'dot,'  but 
retaining  all  the  objectional  features  of  the  old  machine..  But 
according  to  certain  strict  constructionists  such  new  devices  would 
not  be  'slot  machines*  without  the  regulation  'slot*  into  which 
the  player's  money  would  disappear.  The  statutes  could  not  be 
amended  often  enough  to  meet  such  cases  unless  the  legislature 
were  in  session  continuously.  I  respectfully,  but  most  earnestly, 
protest  against  all  such  ndes  of  construction.  It  is  absolutely 
impossible  for  the  legislature  to  name  all  games  specifically. 
The  names  and  devices  are  continually  changing.  Hence  in 
section  one  of  this  chapter  the  legislature  named  four  games. 
They  were  selected  as  the  representatives  of  a  class.  They  are  the 
standards  by  which  the  criminal  character  of  other  games  is  to 
be  determined.  All  other  games,  when  tested  by  these  standards^ 
and  found  to  be  of  like  kind  with  them,  are  prohibited  by  this 
section  just  as  effiectually  as  though  they  were  named  in  the 
statutes. 

"In  order  then  to  ascertain  what  games  not  named  in  section 
one  of  this  chapter  were  intended  to  be  prohibited,  we  must  de- 
termine in  what  respect  the  games  not  named  mtist  be  like  the 
games  named — ^to  bring  them  within  the  terms  and  meaning  of 
the  statute,  of  what  must  the  likeness  consist?  The  four  games 
named  are  all  games  of  unequal  chances,  and  the  nneqnal 
chances  are  in  favor  of  the  keeper  or  exhibitor  of  the  games. 
The  skill  of  the  player,  or  his  luck,  cannot  effect  the  general 
result  of  the  game.  From  the  very  nature  and  character  of 
these  games,  the  keeper  or  exhibitor  will  win  oftener  than  the 
player.  This  1  understand  to  be  the  distinctive  character  of 
these  four  games,  and  that  all  other  games  possessing  this  dis- 
tinctive feature  are  games  of  like  kind  with  them,  within  the 
meaning  of  this  statute.  This  is  the  construction  which  has 
always  been  given  to  this  section  by  the  courts  of  Virginia  and 
West  Virginia.  This  law  has  been  in  force  for  many  years  in 
both  states.  We  find  it  in  the  Code  of  1819,  chapter  147,  sec- 
tions 17  and  18,  except  that  keno  tables  were  added  by  our 
Code  of  18(58.  The  first  construction  that  we  find  of  this  sec- 
tion made  by  an  appellate  court  is  Wi^Vs  Case,  6  Ran.  693.    In 


W.  Va.]  State  v.  Gaughan.  699 

that  case  the  general  court,  in  a  very  elaborate  and  able  opinion, 
delivered  by  Judge  Daniels,  held  that  ^the  distinctive  feature 
in  the  character  of  the  games  called  A,  B,  C,  and  E  0  and  faro 
bank  is  that  the  chances  of  the  game  are  unequal,  all  other  things 
being  equal,  and  those  unequal  chances  are  in  favor  of  the  ex- 
hibitor of  the  games  or  tables.  If  other  games  resemble  those 
standard  games  in  that  distinctive  feature  they  come  within 
the  terms  of  the  17th  section  of  the  gaming  act,  being  gaming 
tables  of  the  same  or  like  kind,  and  are  liable  to  the  penalties 
denounced  against  those  standard  games  whatever  may  be  the- 
enumeration  of  those  other  games,  and  whether  played  with 
cards,  dice  or  in  any  other  manner/  Wyatt  was  indicted  for 
keeping  and  exhibiting  a  gaming  table  called  ^Haphazard,^  alias 
'Blmd  Hazard/  alins  ^Smickup,*  alias  'Sweat/'  The  game  was 
played  with  cards;  the  deck  game  cut  into  parcels,  and  the 
parcels  placed  on  a  table  with  the  faces  of  the  cards  down;  the 
betting  done  on  the  denomination  of  the  bottom  card  of 
the  parcel  selected  by  the  player.  The  game  was  so  played  that 
the  dealer  had  unequal  chances  for  winning,  and  this  game  so- 
played,  with  cards  alone,  was  held  to  be  a  game  of  like  kind 
with  a  faro  bank,  within  the  meaning  of  the  statute,  for  the* 
plain  reason  that  the  distinctive  features  of  the  games  were 
alike — both  were*  games  of  unequal  chances,  and  the  unequal 
chances  in  favor  of  the  keeper  of  the  game.  This  case  was  de- 
cided in  1828,  and  has  been  followed  by  all  the  courts  of  Vir- 
ginia and  West  Virginia,  so  far  as  I  am  aware.  I  refer  to 
Eufs  Case,  14  Grat.  642,  and  Nuclwll's  Case,  32  Grat.  884.  In 
Huff's  Case,  14  Grat.  648,  the  contest  was  over  the  sufficiency  of 
the  indictment — ^whether  the  allegation  of  the  indictment  were 
sufficient  to  bring  the  case  within  section  1,  chapter  198,  (now 
chapter  151)  and  the  court  held  that  the  indictment  must  show 
by  averments  that  the  gaming  charged  is  of  the  like  kind- as 
those  specified,  that  is,  that  the  chances  of  the  game  are  unequal,, 
all  other  things  being  equal.'  This  case  was  decided  in  1858. 
In  Nucl'olVs  Case,  32  Grat.  834,  the  court  says :  'In  regard  to* 
what  is  a  table  of  like  kind  with  those  specified  in  the  statute^ 
according  to  its  true  intent  and  meaning,  there  are  two  decisions 
of  this  court,  which  seem  to  settle  the  matter  beyond  all  contro- 
versey.'  The  cases  referred  to  are  the  Wyatt  and  the  Huff  cases. 
The  NuckolVs  Case  was  decided  in  1879,  about  fifty-one  years 
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after  the  Wyait  Case  was  decided,  and  so  after  a  half  centoiy 
had  passed,  during  which  time  it  had  been  the  unquestioned 
law  of  the  State,  it  was  again  approved  by  the  Supreme  Court 
It  has  been  the  recognized  law  of  this  State  for  three  quartera 
ot  a  century  and  does  seem  to  me  that  it  should  be  considered 
.as  settled. 

'TL  may  now  venture  to  address  a  few  words  to  these  decisions. 
'The  word  ^ike^  is  not  a  precise  term.  ,We  often  say  that  a  cer- 
tain thing  is  like  a  certain  other  thing,  and  use  the  term  correct- 
ly when  in  fact  the  two  things  are  quite  unlike  in  many  particu- 
lars. In  such  cases  we  have  reference  to  some  peculiar  feature 
-or  distinctive  character  in  which  they  are  alike  and  In  this  sense 
they  may  properly  be  said  to  be  alike,  no  matter  how  widely 
they  mav  differ  in  non-essentials.  Manv- illustrations  will  occur 
to  you.  The  distinctive  feature  of  certain  liquors  is  that  they 
:are  intoxicating.  All  liquors  containing  sufficient  alcohol  are 
intoxicating,  and  are  therefore  in  this  particular  the  same,  .or  of 
like  kind,  whether  they  are  called  whiskey,  brandy,  gin,  rum, 
-or  any  other  name,  and  notwithsstanding  these  liquors  may  differ 
widely  in  taste  and  in  other  respects  still  they  are  drinks  of  like 
mature.  And  I  conclude  that  one  game  to  be  like  another  need 
not  be  played  with  the  same  things,  in  the  same  manner,  with 
zsame  kind  of  machinery,  called  by  the  same  ivame,  with  or  on 
the  same  kind  of  a  table;  it  is  sufficient  if  they  are  alike  in  their 
distinctive  features  and  character.  In  Wyati's  Case  before  re- 
ferred to,  tlie  cards  might  just  as  well  have  been  placed  on 
the  floor,  on  a  chair  or  his  lap  or  on  the  ground,  as  on  a  table. 
He  was  convicted,  not  because  he  played  cards  on  a  table,  but 
•because  he  kept  and  exhibited  a  game  wherein  the  chances  were 
unequal  and  the  unequal  chances  were  in  his  favor.  The  of- 
fense consisted  in  the  kind  of  game  he  was  playing  with  the 
cards,  and  not  the  place  where  the  cards  were  deposited.  The 
table  was  not  part  of  the  game.  I  may  add  that  Wyatt's  Case 
was  carefully  and  fully  examined  by  a  very  able  court,  composed 
of  some  of  the  most  learned  and  distinguished  judges  of  Tir^ 
ginia.  It  may  have  been  regarded  by  them,  as  possessing  some 
•elements  of  hardship.  Wyatt  evidently  did  not  realize  the  mag* 
nitude  of  his  offense.  The  verdict  of  the  jury  was :  ^e,  the  juiy, 
find  the  defendant  guilty,  but  ignorantly  so,  he  not  knowing  at 
the  time  that  the  law  embraced  this  case — ^and  do  therefore  rec- 
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ommend  him  to  the  mercy  of  the  court/  and  then  the  penalty 
was  unusually  severe.    He  might  under  the  law  then  in  force, 
have  been  imprisoned  in  jail  not  less  than  one  nor  more  than 
six  months,  at  the  discrimination  of  the  court,  'and  be  kept  there* 
on  low  and  course  diet  as  prescribed  by  law  for  convicts  in  the 
penitentiary,'  and  in  addition  thereto  T)e  punished  with  stripes^- 
at  the  discretion  of  the  court,  to  be  inflicted  at  one  time  or  at 
different  times  during  such  confinement,  as  the  court  may  direct, 
provided  the  same  do  not  exceed  thirty-nine  stripes  at  any  one 
time/    Session  Acts  of  1822,  chapter  32,  section  4.    Wyatt  might 
thus  have  been  imprisoned  six  months  and  whipped  any  day  of 
his  imprisonment,  provided  only  the  stripes  did  not  exceed 
^forty,  less  one,'  at  any  one  time.     Notwithstanding  this  harsh' 
penalty,  and  I  may  add  without  unduly  criticising  our  ancient 
law  givers,  the  penalty  was  cruel  and  inhuman — and  notwith- 
standing the  further  fact  that  Wyatt  violated  the  law  ignorantly, 
yet  that  court,  composed  as  it  was  at  the  time  this  case  was 
heard  of  such  men  as  Judges  Brockenborough,  Daniels,  Parker,. 
Upshur,  and  others,  acquisced  in  this  conviction,  and  gave  tO" 
the  statute  a  construction  which  made  his  conviction  legal. 
The  courts  and  juries  of  that  day  seem  to  have  asked  themselves- 
but  one  question:  'What  is  the  law?'    It  is  well  that  courts  and 
juries  of  this  day  follow  their  example.    We  should  always  bear 
in  mind  that  the  legislature  makes  the  laws  and  that  it  is  the- 
duty  of  the  courts  simply  to  construe  and  enforce  them." 
There  is  no  error  in  the  judgment  and  the  same  is  affirmed. 

Affirmed. 

Brannon,  Judge,  (concurring) : 

In  1828  fifteen  Virginia  judges,  composing  the  General  Court,, 
construed  the  statute  now  before  us.  Wyntt's  Case,  f)  Rand.  G94. 
As  I  understand  the  decision,  that  court  held  that  the  distinct 
live  feature"  in  the  character  of  the  games  condemned  by  the 
statute  is  "that  the  chances  are  unequal,  all  other  things  being 
equal,  and  those  unequal  chances  are  in  favor  of  the  exhibitor  of 
the  games,  or  tables;"  in  other  words,  held  that  if  that  one  dis- 
tinctive feature  be  present  in  the  game,  no  matter  what  called  or 
how  played,  though  in  other  respects  there  be  no  inequality  be- 
tween the  parties,  the  game  will  fall  under  the  statute.  That  f ea- 
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ture  of  inequality  is  present  in  the  operation  of  the  slot  machine, 
and  there  is  no  other  feature  in  it  to  repel  or  neutralize  that  fea- 
ture, even  if  it  could  do  so,  that  one  feature  being  present.  The 
court  of  appeals  of  Virginia  in  1858  understood  Wyait's  Cats 
as  so  construing  the  statute,  as  that  court  held  that  if  an  indict- 
ment charged  that  the  gaming  "is  of  the  like  kind  as  those  spe- 
cified; that  is,  that  the  chances  of  the  game  are  tmequal,  all 
other  things  being  equal,"  it  charged  an  offense  under  the 
statute,  llvfs  Casfi,  14  Grat.  648.  In  1879  the  Virginia  court 
of  appeals  regarded  the  two  prior  cases  as  thus  settling  the 
construction  of  the  statute,  because  it  said,  in  stating  the  mean- 
ing of  Wyaff's  Case,  that  "if  other  games  resemble  those  stand- 
ard ones  in  that  distinctive  feature,  they  come  within  the  terms''' 
of  the  statute.  Nuckolls  Case,  32  Grat.  on  page  895.  After 
much  consideration  I  conclude  that  those  decisions  settle  the  case 
before  us.  They  bind  us.  I  do  not  think  that  any  better  solu- 
tion of  the  words  "or  table  of  like  kind,"  can  be  found.  Though 
the  slot  machine  plays  for  only  a  nickel,  it  plays  for  many  of 
them,  and  amount  is  not  made  a  test  under  the  statute,  and  we 
eannot  introduce  an  exception.  It  is  true  that  criminal  statutes 
are  to  be  construed  and  applied  strictly,  but  we  must  think  of 
the  evil  against  which  the  Legislature  aimed.  Its  aim  was  to 
prohibit  all  sorts  of  gaming  of  uneven,  unfair  chance. 

It  specified  "A,  B,  C,  or  E  0  table  or  faro  bank,  or  keno  ta- 
ble," and  reflecting  that  there  were  then  and  would  in  the  future 
come  other  games,  it  added  "or  tables  of  like  kind,  under  any  de- 
nomination, whether  the  game  or  table  be  played  with  cards, 
dice  or  otherwise."  A  "table"  is  not  essential  to  make  the  game 
come  under  the  law,  since  we  see  the  word  "game"  also  used. 
We  must  not  give  the  law  a  construction  too  narrow  under  such 
broad  language,  and  defeat  plain,  comprehensive  intention  of 
the  Legislature.  It  strengthens  our  decision  to  add  that  the  Code 
requires  us  not  to  construe  this  statute  strictly  as  a  penal  statute. 
It  says,  ^'AU  laws  for  suppressing  lotteries  and  unchartered 
banks  shall  be  construed  as  remedial."  Chapter  151,  paragraph 
16. 
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ACTS  INTALID. 

1.     Chapter  8,  Acts  of  1891,  Code  1899,  page  1115,  being  in  contra- 

ventiDn  of  the  Constitution  and  laws  of  the  United  States,  is^ 

Invalid.     State  v.  Bruce,  384. 

ACTION.     See  Usury  7;  Fire  Insurance  Policy  4. 
ADVERSE  POSSESSION.     See  Co-Tenant  1. 

AGENCY. 

1.  Neither  agents  or  sub-agents  nor  attorneys  nor  assistants  there- 
to, can  withhold  from  principal  or  client  information  acquired 
by  them  in  the  exercise  of  such  agency  or  attorneyship,  and  use 
the  same  to  extort  an  Increased  compensation  from  such  prin- 
cipal or  client,  or  coerce  such  principal  or  client  into  a  contract 
he  would  not  enter  into  upon  full  information.  Dorr  v.  Camden, 
226. 
See  Coal  Company  1. 

AGENT. 

1.  Mere  commission  or  reward  to  be  earned  by  an  agent  in  exe- 
cuting the  agency  dose  not  alone  make  the  agency  one  coupled 
with  an  interest.     Rowan  d  Co.  v.  Uully  335. 

2.  A  written  proposition  to  employ  one  as  agent  to  sell  land,  signed 
by  the  proposer,  accepted  by  the  agent,  though  not  signed  by 
him,  makes  a  binding  contract  of  agency  between  them,  and  Is 
a  bilateral  mutual  contract  and  enforceable  against  both.  Id. 
336. 

3.  A  promise  of  remuneration  for  services  to  be  performed  makes 
a  valid  consideration  for  a  contract.  If  one  employ  another  as 
agent  for  remuneration  on  performance,  the  contract  is  based 
on  sufficient  consideration,  and  is  mutually  binding.  Id.  336. 
See  Fire  Insurance  Policy  6,  10. 

AGREEMENT.     See  OHice  Judgment  1.    i 

AFFIDAVIT.     See  Tax  Sale  1. 

AMENDED  BILL.     See  Bill  of  Review  1. 
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AMENDMENT.    See  Record  1. 

APPEAL. 

4..  An  appeal  lies  from  a  decree  reversing  a  decree  upon  a  mo- 
tion under  Code  1899,  chapter  134,  without  any  motioa  to  re- 
"rerse  being  first  made  in  the  circuit  court.  Morrison  y.  Leach, 
126. 

^.  There  can  be  no  appeal  from  a  decree  against  a  party  on  a 
bill  taken  for  confessed  as  to  him,  until  a  motion  to  reverse 
shall  be  first  made  in  the  circuit  court  If  such  a^  appeal  is 
taken  without  such  motion  it  will  be  dismissed  as  improvf- 
dently  granted  without  considering  the  merits  of  the  appeaL 
Id. 
See  Record  1. 

APPELLATE  COURT.    See  Writ  of  Error  1. 

APPRAISERS. 

1.  While  it  Is  a  general  rule  that  if  appraisers  refuse  to  hear  or 
consider  material  evidence  it  will  be  fatal  to  the  award,  it  is 
also  true  that  evidence  must  be  oftered  before  it  can  be  rejected. 
Van  Winkle  v.  Insurance  Co.,  287. 

ARBITRATION. 

1.  An  award  of  arbitrators,  made  under  a  submission  entered 
into  between  the  sole  defendant  and  one  of  two  co-plaint iiZs 
in  an  action  of  (Msumpsit,  brought  for  the  recovery  of  the  debt 
due  to  the  plaintifts  jointly,  for  the  determination  of  the  mat- 
ter in  controversy  in  the  action,  whereby  it  was  further  agreed 
that  the  award  should  be  entered  as  the  judgment  of  the  court, 
is  neither  void  nor  voidable  merely  because  of  the  failure  of 
the  other  party  to  unite  in  the  submission  nor  because  the 
umpire  failed  to  append  the  word  "umpire"  to  his  signature, 
and  aflaxed  in  lieu  thereof  the  word  "arbitrator."  Runyan  v. 
Rutherford,  436. 

ARBITRATORS. 

1.  In  a  suit  to  set  aside  an  award  because  the  arbitrators  refused 
to  ro^^eive  or  hear  evidence,  and  it  appears  from  the  record  that 
plaintiff  had  full  notice  of  the  meetings  of  the  arbitrators,  and 
was  called  upon  sovcral  times  by  one  of  the  arbitrators  during 
the  work  of  the  arbitrators,  to  whom  the  plaintiff  furnished 
some  bills  to  be  used  In  evidence  and  said  he  had  further  evi- 
dence which  he  desired  to  present,  but  failed  to  appear  before 
the  arbitrators  or  ofCer  any  further  evidence,  the  arbitrators 
cannot  be  held  to  have  refused  to  hear  or  consider  his  evidence. 
Van  Winkle  v.  Insurance  Co,,  286. 

2.  Where  the  plaintiff  claimed  to  have  papers  material  to  his  in- 
terests to  present  as  evidence  before  the  arbitrators,  but  failed 
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to  appear  or  present  them,  It  cannot  be  said  that  the  arbitrators 
rejected  material  evidence.    Id.  287. 

3.  Prior  service  of  an  arbitrator  in  a  similar  capacity  does  not 
render  him  Incompetent,  or  Invalidate  an  award  in  which  he 
Joined,  in  the  absence  of  evidence  showing  that  he  was  preju- 
diced.   Id.  287. 

4.  Mistake  of  Judgment  in  arbitrators  is  not  sufficient  evidence 
of  improper  conduct  on  their  part  to  Justify  the  setting  aside  of 
their  award  by  a  court  of  equity.    Id,  287. 

5.  An  arbitrator  cannot  contradict  an  award  which  he  has  signed. 
Id,  287. 

ASSAULT  WITH  INTENT  TO  KILL. 

1.  Upon  the  trial  of  an  Indictment  for  unlawful  and  malicious 
shooting  with  intent  to  maim,  disfigure,  disable  and  kill,  it  is 
error  to  Instruct  the  Jury  that  if  they  believe  there  was  a  quar- 
rel between  the  accused  and  F.  and  that  both  were  in  fault,  and 
that  a  combat  as  the  result  of  the  quarrel  took  place  and  the 
accused  shot  and  wounded  F.  "In  order  to  reduce  the  oftense 
from  malicious  to  unlawful  shooting,  two  things  must  appear 
from  the  evidence  and  circumstances  of  the  case;  first,  that  be- 
fore the  shot  was  fired  and  the  wound  inflicted,  the  accused  de- 
clined  further  combat  and  retreated  as  far  as  he  could  with 
safety;  and,  secondly,  that  he  necessarily  shot  F.  in  order  to  pre- 
serve his  own  life,  or  to  protect  himself  from  great  bodily 
harm."    State  v.  Banks,  388. 

ASSESSOR.     See  Prohibition  2. 

ASSIGNMENT.     See  Contract  10. 

ASSUMPSIT. 

1.  In  assumpsit  the  gist  of  the  action  is  the  promise  of  pay- 
ment on  the  part  of  the  defendant,  which  must  be  clearly 
averred.     Waid  v.  Dixon,  192. 

2.  Such  promise  of  payment  may  be  either  express  or  implied 
by  law.  Whether  express  or  implied,  the  averment  thereof 
may  be  In  the  same  form  or  language.    Id. 

ATTORNEY  IN  FACT.     See  Estate  2. 

AWARD. 

1.     An  award  so  made  is  binding  upon   the  parties  to  the  sub- 
mission, though   it  does  not  bind  those  who  are  not  parties 
to  it.    Runyan  v.  Rutherford,  436. 
See  Arbitrators  3,  5. 

BENEFICIARY.    See  Fire  Insurance  Policy  17;  Parties  1. 
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BILL. 

1.     Courts  are  much  stricter  in  permitting  amendments  to  ansvers 

than  to  bills.    Ratlift  v.  Sommers,  30. 

See  Fraudulent  Conveyance  8;  Executor  1;  Pleading  2;  InjunO' 
tion  4. 

BILL  OF  DISCOVERY. 

1.  A  bill  cannot  be  maintained  against  a  corporation  for  discovery 
without  making  a  proper  officer  of  it  a  party.  Munson  v.  Insur- 
ance Co.,  423. 

BILL  IN  EQUITY. 

1.       Abill  which  makes  a  person  a  party  in  the  caption  thereof 
but  contains  no  allegation  showing  such  person's  interest  or 
claim  to  interest  in  the  subject  matter  in  controversy,  is  de- 
murrable.   Preston  v.  West,  391. 
See  Parties  1. 

BILL  OF  REVIEW. 

1.  Where  a  bill  of  review  is  filed  in  a  cause  to  set  aside  cer- 
tain decrees  therein,  alleged  to  have  been  procured  by  fraud, 
and  a  demurrer  Is  sustained  to  said  bill  as  a  bill  of  review: 
and  the  plaintiff  therein  asks  leave  to  amend  the  same,  and 
have  it  taken  and  treated  as  an  original  bill,  for  the  purpose 
of  setting  aside  said  decrees,  for  fraud;  and  said  bill  can  be 
so  amended  as  to  make  it  a  bill,  sufficient  in  substance  for  the 
purpose  sought,  it  is  error  in  the  court  to  refuse  to  allow  such 
amendment  to  be  made  therein,  and  to  treat  the  same  when  so 
amended  as  an  original  bill.    Law  v.  Law,  4. 

BROKEN  CONTRACT. 

1.  Aplaintiff  contractor  who  sues  for  the  profits  on  his  contract, 
which  he  was  prevented  from  fulfilling  by  his  employer,  without 
fault  on  hli*  part,  is  entitled  to  recover  tbe  full  consideration 
for  such  contract,  less  the  expense  of  fulfilling  the  same  Bar- 
rett V.  Coal  and  Coke  Co.,  396. 

2.  Plaintiff  in  such  a  case  is  not  bound  to  prove  what  his  profits 
would  have  been  with  absolute  certainty,  but  only  with  such  rea- 
sonable certainty  as  will  satisfy  a  jury  as  to  the  reasonableness 
of  his  demand  or  estimate.  Remote  or  doubtful  contingencies 
are  insufficient  to  destroy  the  reasonable  certainty  of  such  de- 
mand.   Id. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  In  such  suit  where  the  plaintiff,  a  Building  and  Loan  Asso- 
ciation, was  claiming  a  balance  due  it  according  to  the  terms  of 
its  contract,  of  |670.40,  as  of  the  30th  of  November,  1899,  and  the 
defendant  by  his  answer  says  that  his  payments  as  shown  by 
his  pass  book  furnished  by  plaintiff  aggregated  $639.70;  that  the 
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association  charged  $4.00  per  month  interest  on  the  $800.00 
loan,  and  |4.00  a  month  premium  thereon,  and  |4.80  dues  on 
the  eight  shares  of  stock  upon  which  the  loan  was  made  and 
that  on  the  first  day  ol  September,  1898,  he  only  owed  the  plain- 
tiff 1317.65  with  interest  from  that  day;  that  from  the  1st  day 
of  September,  1898,  he  made  default  in  the  payment  of  dues, 
interest,  premiums  and  fines  and  has  continued  to  do  so  from 
that  time  to  this;  and  further  answered  **that  under  the  terms 
of  said  deed  of  trust,  if  default  should  be  made,  the  whole  debt 
should  become  due  and  a  mere  interest  bearing  fund."  Held: 
Such  answer  did  not  raise  the  question  of  usury.  Heldf  further: 
That  the  defense  of  usury  not  being  made  by  the  defendant  by 
his  answer,  the  commissioner  was  not  warranted  in  applying  all 
payments  made  by  defendant  of  interest,  premium,  dues  and 
fines,  on  account  of  said  loan  of  1800.00.  and  interest  at  the  rate 
of  six  per  cent  per  annum.  Building  tG  Loan  Ass^n  v.  Westfallf 
305. 

2.  A  building  and  loan  association  contract  requiring  the  payment 
of  a  fixed  monthly  premium  on  the  loan  for  an  indefinite  period 
of  time  is  usurious.    Harper  v.  Building  Association,  149. 

CANVASSING  BOARD.     See  Mandamus  5. 

CASE  OVERRULED. 

1.     State  V.  Meyers,  42  W.  Va.  822,  overruled.    State  v.  Bruce,  385. 

^CERTIFICATE. 

1.  The  certificate  of  acknowledgment  of  a  writing  not  required  by 
law  to  be  recorded  is  no  evidence  of  its  execution,  and  is  not 
admissible  as  such.     Rntherford  v.  Rutherford,  56. 

CIRCUIT  COLTIT. 

1.  Circuit  courts  have  no  original  jurisdiction  of  election  con- 
tests or  re-counts,  nor  authority  to  prevent,  by  writ  of  prohibi- 
tion, a  person  who  claims  to  have  been  elected  to  an  ofiice  from 
taking  the  same  and  assuming  and  exercising  its  powers  and 
duties,  on  the  ground  of  invalidity  of  the  election  or  ineligibili- 
ty of  the  party  claiming  the  ofllce,  and.  by  awarding  such  writ 
in  such  case,  a  judge  of  such  court  subjects  himself  to  a  writ  of 
prohibiten  from  the  Supreme  Court  of  Appeals.  Moore  v.  Holt, 
507. 

2.  A  decree  of  the  circuit  court,  confirming  the  report  of  its 
commissioner,  will  not  be  disturbed  on  appeal,  unless  plainly 
wrong.  36  W.  Va.  649.  Poling  v.  Boom  and  Lumber  Co.,  530- 
See  County  Court  1;  Xew  Trial  4. 

€ITY  COUNCIL.     See  Prohibition  3. 
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CLAIMS.    See  Estate  1. 
COA6ENT.    See  Land  3. 

COAL  COMPANY. 

1.  Three  coal  mining  companies  operating  in  the  same  Tein  or 
seam  in  close  proximity  to  one  another  and  just  having  com- 
menced the  development  of  that  particular  kind  of  coal,  or- 
ganize, indirectly  and  nominally  in  the  names  of  idividnals^ 
a  third  corporation  to  act  as  their  general  sales  agent,  and  each 
gives  it  by  contract  the  exclusive  right  to  sell  its  entire  output  of 
coal,  at  prices  uniform  as  to  all  three  companies,  and  not  to  be 
departed  from  without  the  consent  of  all  the  companies,  and 
said  agent  company  is  to  advertise  and  introduce  the  coal  in  the 
markets,  establish  and  control  all  agencies  and  sub-agencies,  and 
make  all  sales  and  collections  and  deduct  for  its  compensation 
ten  cents  per  ton  out  of  the  proceeds  of  sales.  H**l(l:  That  the 
contract  Is  illegal  and  void,  its  tendency  being  to  suppress 
competition  and  restrain  trade,  contrary  to  public  policy. 
Blaughter  v.  Coal  and  Coke  Co.,  642. 

COMMON    AND     PUBLIC    NUISANCE.    See  Social  and  Literary 

CluJ)  1. 

COMMON  CARRIEU.    See  Railroad  1,  2,  3. 
COMMON  INTEREST.    See  Mandamus  2. 

COMMON  LAW. 

1.  Chapter  78,  section  1,  Code  1899.  changing  the  common  lawv 
passes  all  and  whatever  title,  right  and  interest  of  inheritance 
in  land  vested  in  an  intestate  to  his  heirs,  including  seisin  in 
fact  or  law,  whichever  was  vested  in  the  intestate.  Bragg  v. 
Wiseman,  331. 

COMMISSION.     See  Agent  1;   Circuit  Court  2. 

COMPENSATION.     See  Contingent  Fee  2. 

COMPETENT  EVIDENCE.     See  Divorce  3. 

COMPROMISE. 

1.  A  compromise  of  a  controversy  is  a  valuable  consideration  t» 
sustain  a  contract.    Rutherford  v.  Rutherford  56. 

w 

CONSIDERATION.    See  Fraudulent  Conveyance  12. 
CONSTABLE.    See  Gaming  Devices  1. 
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CONSTITUTIONAL  LAW.     See  Gaming  Table  1. 
CONSTRUCTION.     See  Contract  9. 

CONTRACT. 

1.  Plaintllf  P.  and  wife,  executed  to  defendant  a  bond  as  fol- 
lows: "$1,500.  Bristol,  Tennessee,  Dec.  1,  1891.  On  or  before 
nine  years  from  date  we  promise  to  pay  the  Holsteln  National 
Building  and  Loan  Association,  at  its  Home  office,  Bristol,  Ten- 
nessee, fifteen  hundred  dollars,  and  a  premium  of  |7.50  per 
month,  together  with  interest  on  the  sum'  of  fifteen  hundred 
dollars  at  the  rate  of  six  per  cent  per  annum,  payable  monthly" 
with  an  underwritten  condition  that  said  interest  on  the  $1,500, 
and  the  monthly  premium  of  $7^50  and  the  monthly  payments 
on  the  shares  of  stock  and  any  fines  assessed  under  the  rules 
of  said  association,  and  taxes,  insurance,  etc.,  as  set  out  in  the 
bond  and  mortgage  securing  said  loan  should  be  paid  "until 
said  stock  becomes  fully  paid  in  and  of  the  value  of  $100  per 
share,  then  it  is  understood  that  upon  the  surrender  of  said 
stock  to  said  association  this  note  shall  be  deemed  fully  paid 
and  cancelled."  Held:  That  under  said  contract  the  obligor 
was  bound  to  pay  the  premium  of  $7.50  per  month  until  the 
maturity  of  the  stock  upon  which  the  loan  was  made.  Held^ 
further:  That  the  time  of  the  maturity  of  the  stock  being  in- 
definite and  uncertain  rendered  the  amount  of  the  premiums  ta 
be  paid  uncertain  and  thereby  the  monthly  payments  of 
premium  were  required  to  be  paid  for  an  indefinite  period  and 
so  rendered  illegal  and  making  the  contract  usurious.  Prince 
Y.  Building  d  Loan  Aas'n,  19. 

2.  Consideration  of  a  contract.  What  is  valuable.  Rutherford  v. 
Rutherford,  56. 

3.  A  person  who  at  the  time  of  the  execution  of  a  release  knows, 
or  by  inquiry  might  know,  the  exact  nature  of  the  writing, 
cannot  Invoke  his  own  neglect  to  ascertain  its  nature  to  im- 
peach it.  unless  imposed  on  and  misled  by  fraud.    Id. 

4.  A  release  of  one  of  two  joint  contractors  releases  both.    Id. 

6.  While  the  general  rule  is  that  a  contract  must  be  discharged 
in  the  same  form  as  that  in  which  it  was  made,  yet  the  rule 
does  not  apply  where  a  parol  contract  rescinding  or  modifying 
a  contract  under  seal  has  been  acted  upon,  so  that  it  would  be 
inequitable  to  hold  the  parties  to  their  original  contract.  Arbo 
gast  V.  Mylius,  101. 

6.  All  contracts  and  assurances  made  directly  or  indirectly  for 
the  loan  or  forbearance  of  money  or  other  thing  at  a  greater 
rate  of  Interest  than  six  per  cent,  except  where  such  greater 
rate  is  allowed  by  law,  are  void  as  to  any  excess  of  interest 
agreed  to  be  paid  above  that  rate.    Lorentz  v.  PinneVy  114. 

7.  Under  a  special  contract  between  an  owner  of  real  estate  and 
an  agent  for  the  sale  thereof,  on  commission,  at  a  price  agreed 
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upon,  the  agent  cannot  recover  his  commission  without  proT- 
ing  that  he  has  actually  made  a  sale  at  the  price  stipulated, 
unless  it  appear  that  his  principal  has  wrongfully  prevented 
the  making  of  a  sa'e  at  such  price  which  would  have  been  made 
but  for  his  interference,  or  has  waived  the  strict  performance 
of  the  contract.    Parker  v.  Building  <€  Loan  Ass'n,  135. 

8.  Benefit  to  be  derived  by  each  party  to  a  contract  furnishes  a 
sufficient  consideration  for  it    Rowan  d  Co.  v.  HulL  236. 

j9-  Practical  construction  of  contracts  is  that  given  to  agree- 
jments  by  the  parties  themselves  by  acts  subsequently  done  with 
reference  to  the  contracts.  To  such  exposition  of  contracts,  the 
•courts  pay  high  regard,  and  will  effectuate  it  if  they  can  do  so 
consistently  with  the  rules  of  law.  Clark  v.  Say  era  d  Lambert, 
512. 

10.  A  contract  in  which  the  delectus  personae  is  material,  as 
where  a  person  agrees  to  use  his  personal  skill  and  knowledge 
or  has  been  contracted  with  by  reason  of  the  trust  and  confi- 
dence placed  in  him,  cannot  be  assigned  by  such  person,  while 
the  agreement  remains  executory,  without  the  consent  of  the 
other  contracting  party;  but  a  contract  in  which  the  delectus 
personae  is  not  material,  and  which  is  for  services  that  may  be 
as  well  performed  by  one  person  as  another,  is  assignable,  un- 
less the  assignment  thereof  be  prohibited  by  the  terms  of  the 
contract.  Held:  The  contract  in  this  case  is  assignable.  Poling 
V.  Boom  and  Lumber  Co.,  529. 

11.  If  a  contract,  other  than  a  money  demand,  specifies  no  time 
within  which  performance  is  to  take  place,  the  promlssor  is  al- 
lowed such  time  for  performance  as  is  reasonable,  taking  into 
consideration  the  subject  matter  of  the  contract    Id. 

12.  When  such  a  contract  between  a  corporation  and  one  of  its 
directors  has  been  entered  into  openly  and  without  fraud,  and 
the  disinterested  directors  and  stockholders  are  fully  informed 
of  its  terms  and  permit  it  to  be  partly  executed  without  disap- 
proval or  notice  of  an  intention  on  their  part  to  annul  It,  the 
same  rule  of  compensation  and  reimbursement  to  the  contractor 
applies  upon  the  subsequent  abrogation  of  the  contract  by  a 
court  of  equity  at  the  instance  of  the  stockholders  and  creditors 
of  the  corporation.     Griffith  v.  Boom  and  Lumber  Co.,  604. 

13.  When  a  contract  is  broken,  it  is  the  duty  of  the  injured  par- 
ty to  minimize  the  loss  and  injury,  when  it  is  practicable  to 
do  so  by  a  reasonable  outlay  of  money,  but  such  outlay  is  to  be 
allowed  him  as  part  of  his  damages.    Id.  605. 

14.  When  in  the  prosecution  of  work  under  his  contract  for  cut- 
ting logs  and  hauling  and  driving  them  to  a  mill,  by  means  of  a 
railroad,  tram-roads  and  booms  and  dams  in  a  river,  constructed 
by  him  for  the  purpose,  the  contractor  puts  in  timber  to  the 
same  mill,  by  means  of  the  same  improvements,  for  others,  not 
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keeping  separate  accounts  of  the  expenditures,  it  is  not  error 
to  slUov:  him,  upon  an  inquiry  as  to  the  amount  necessary  to 
compensate  him  for  his  services  and  outlay,  when  he  has  beea 
prevented  from  completing  his  contract,  to  charge  up  his  entire 
outlay  on  all  work  done  and  credit  all  sums  received  on  account 
thereof,  when  it  is  shown  that  all  the  work  was  profitable  so 
far  as  executed,  and  that  the  accounts  cannot  he  separated.  Id, 
See  Compromise  1;  Usury  6;  Agent  2,  3;  Fire  Insurance  Policv 
8;  Insurance  Company  2;  Insurance  Agent  1;  Corporation 
1;  Coal  Company  1. 

CONTINGENT  FEE. 

1.  To  sustain  a  contingent  fee  it  must  he  shown  that  no 
unfair  advantage  was  taken  of  his  client  by  the  attorney, 
but  that  the  same  was  entered  into  by  the  client  after  full 
knowledge  of  the  facts  and  circumstances  for  legal  services 
of  skill,  judgment  and  ability  of  a  character  to  Justify  a  con- 
tract for  such  contingent  fee.  Ordinary  services  requiring 
no  legal  ability  is  not  a  sufficient  consideration  for  such  fee, 
wholly  disproportionate  thereto.     Dorr  v.  Camden,  227. 

2.  When  the  services  rendered  are  not  of  such  character  as 
to  furnish  consideration  for  a  contract  for  a  contingent  fee, 
unfairly  obtained  from  a  client,  the  attorney  may  recover 
for  the  value  of  his  actual  services  rendered  his  client  upon 
pleadings  and  proofs  justifying  such  recovery.    Id. 

CONTRACTOR. 

1.  When  a  contractor,  by  reason  of  the  termination  of  a  partly 
executed  contract,  is  entitled  to  compensation  for  services  and 
outlay,  part  of  which  have  been  made  in  effecting  permanent 
improvements,  the  services  and  expenditures  relating  to  such 
improvements  are  not  apportioned  between  the  executed,  and 
unexecuted,  parts  of  the  contract.  Griffith  v.  Boom  and  Lumber 
Co.,  605. 

CONVERSION.     See  Railroad  3. 

•CONVEYANCE. 

1.  F.  and  his  wife,  I.,  conveyed  two  hundred  and  eleven  acres 
of  land  to  W.,  their  son,  in  consideration  of  love  and  affection, 
and  the  furthei  consideration  that  he  pay  to  R.  J.  M.  $300,  to 
A.  M.  1100  and  to  I.  M.  |100,  and  that  he  pay  off  and  discharge 
all  debts  remaining  against  the  grantors  at  the  time  of  their 
death,  or  either  of  them,  which  deed,  W.  accepted  and  took 
possession  of,  and  held  the  land  thereunder:  Held:  First — 
W.  is  personally  liable  for  the  debts  of  the  grantors,  and 
second,  the  land  so  conveyed  to  W.  whilst  held  by  him  will 
be  subjected  by  a  court  of  equity  to  pay  the  debts  of  the 
cantors.     Matheny  v.  Ferguson,  656. 
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COPARCENERS. 

1.  Actual  possession  of  land  descended  to  several  heirs  by  some 
of  the  coparceners  gives  actual  possession  to  a  married  woman 
coparcener,  so  as  to  entitle  her  husband  to  curtesy  in  her  share^ 
though  he  or  she  were  never  in  actual  possession.  Bragg  v. 
Wiseman,  331. 

CORPORATION. 

1.  When,  in  such  case,  large  expenditures  have  been  made  by 
the  contractor  in  the  construction  and  repair  of  river  dams, 
bridges  and  roads  belonging  to  the  corporation,  for  the  driving 
and  hauling  of  timber,  and  upon  timber  partially  prepared  for 
delivery  under  the  contract,  and  a  sale  of  the  corporate  proper- 
ty, free  and  discharged  from  the  contract  is  made  under  a  de- 
cree of  the  court,  directing  it  to  be  offered  for  sale  both  subject 
to,  and  free  from,  the  contract,  the  contractor  is  entitled  to- 
compensation  and  reimbursement  as  aforesaid  out  of  the  assets 
of  the  company,  although  he  afterwards  purchases  the  cor- 
porate property  and  obtains  the  benefit  of  such  improvements. 
Orif/ith  V.  Boom  and  lAimher  Co.,  604. 
See  Bill  of  Discovery  1. 

COSTS.     See  Suit  1. 

CO-TENANT. 

1.  When  one  tenant  in  common  occupies  the  common  property 
openly,  notoriously  and  exclusively  as  the  sole  owner,  keeping  up 
the  improvements,  paying  the  taxes  thereon  and  receiving  to  him- 
self the  rents  and  profits,  and  exercising  over  the  property 
such  acts  of  ownership  as  evidence  an  intention  to  ignore  the 
rights  of  his  cotenants,  such  acts  amount  to  a  disseizin  and  his 
possession  will  be  regarded  as  adverse  to  his  co-tenants  from 
the  time  they  are  shown  to  have  knowledge  cf  such  acts  and 
claims.  Cochran  v.  Cochran,  178. 
See  Parties  2. 

COUNTS. 

1.  A  count  upon  an  individual  demand  cannot  be  Joined  with  a 
count  upon  a  partnership  demand  in  a  declaration,  neither  part- 
ner being  dead.  It  is  a  misjoinder  of  counts,  and  is  fatal  to  the 
declaration  on  demurrer.    Malsby  v.  Lanark  Co.,  486. 

2.  Misjoinder  of  counts  in  a  declaration  is  fatal  to  the  declarution 
upon  demurrer.    Id.  487. 

COUNTY  CLERK. 

1.  Several  persons  who  make  common  application  to  a  cierk  of 
a  county  court  for  inspection  of  public  records,  and  are  refused 
it,  if  entitled  to  such,  inspection,  may  unite  in  mandamus  to 
compel  such  inspection.    Payne  v.  Staunton,  202. 
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2.      A  clerk  of  a  county  court  has   such  interest   as   entitles  hinr 
to  refuse  an  inspection  of  records  in  his  office  when  such  In- 
spection is  not  called  for  by  law.    Id. 
See  Elections  1. 

COUNTY  COURT. 

1.  C.  &  D.  made  application  to  the  county  court  of  the  county 
of  M.  to  have  corrected  certain  valuations  of  their  lands,  made 
by  a  commissioner  to  re-assess  the  lands  of  that  county,  under 
chapter  21  of  Acts  of  1899;  and  also  to  have  stricken  off  the  val- 
uation added  there  J. o  by  the  board  of  equilization,  alleging  that 
the  acts  of  the  commissioner  and  board  were  each  illegal  and 
void;  and  praying  to  be  released  from  the  taxes  charged  against 
their  lands  for  1900,  upon  the  valuations  ascertained  and  fixed  as 
aforesaid.  The  county  court  refused  their  application  and  dis- 
missed it.  Applicants  then  appealed  to  the  circuit  court,  mak- 
ing the  county  court  a  defendant.  The  circuit  court,  upon  the  ap- 
peal, reversed  the  order  of  the  county  court;  ordered  that  said 
valuations,  and  the  land  books  for  1900  be  corrected  as  to  ap- 
plicants' lands,  by  taking  therefrom  the  valuation  added  there- 
to bv  the  board  of  equalization;  and  released  and  exonerated* 
C.  &  D.  from  the  nayrcent  of  $1,889.43  of  the  state,  county  and' 
.  district  taxes  and  levies,  charged  against  said  lands  for  1900, 
11,049.70  of  said  sum  being  county  and  road  levies.  To  the  last 
mentioned  judgment,  the  county  court  was  granted  a  writ  of* 
error.  Held:  That  the  county  court  did  not  err  in  refusing  tho- 
relief  prayed  for  as  aforesaid,  because  it  was  without  juris- 
diction to  grant  the  same;  that  the  circuit  court  did  err  in 
reversing  the  judgment  of  the  county  court,  in  correcting  said 
valuations,  and  in  releasing  C.  &  D.  from  the  payment  of  said 
taxes  and  levies  as  aforesaid;  and  that  this  Court  has  jurisdic- 
tion upon  sMd  writ  of  error  to  reverse  the  judgment  of  the 
circuit  court.  Clark  v.  County  Court,  278. 
See  Roads  1;  Prohibition  3. 

CREDITOR.  See  Fraudulent  Conveyance  15;  Fire  Insurance  Policy 
18;  Contract  12. 

COURT.     See  Bill  1;  Instruction  1. 

CRIMINAL  LAW.     See  Murder  1. 

CRIMINAL  TRIAL. 

1.  On  a  trial  of  Sullivan  for  maliciously  shooting  White  a  war- 
rant for  the  arrest  of  Sullivan  sworn  out  by  White  is  admissi- 
ble evidence  for  the  State  to  show  grudge  and  malice  on  the 
part  of  Sullivan.    State  v.  Sullivan,  597. 

CURTESY.    See  Married  Woman  1. 
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DAMAGES. 

1.  A  boy  of  fifteen  and  one  half  Tears  old  and  of  at  least  ordlnarr 
intelligence  who  had  worked  with  his  father  in  saofa  mine  aad 
had  passed  through  such  tunnel  in  going  to  and  retnmiag 
from  his  work  on  several  successive  days  and  started  alone 
through  such  tunnel,  after  having  been  warned  by  the  father  to 
be  careful,  and,  while  passing  through  it,  was  mn  oTer  and  killed 
by  the  motor,  must  be  deemed  to  have  assumed  the  risk  at- 
tendant upon  such  palpably  dangerous  nndertakins.  WiUiam$ 
V.  Coal  d  Coke  Co.,  85. 
See  Railrocids  1,  2;  Broken  Contracts  2. 

DECLARATION. 

1.     A   declartion    purporting    to   be   a   declartion    in    trespass  on 
the  case  in  assumpsit  which  fails  to  aver  any  promise  of  pay- 
ment on  the  part  of  the  defendant  is  demurrable.     Waid  v. 
Dixon,  191. 
See  Fire  Insurance  Policy  2. 

DECREE 

1.  If  a  decree  in  a  cause  has  been  procured  by  fraud,  discovered 
after  the  decree  is  entered  on  the  record,  and  after  the  ad- 
journment of  the  term  at  which  it  is  entered,  it  can  be  set 
aside,  only  by  an  original  bill,  in  a  new  suit,  and  cannot  be 
annulled  by  a  bill  of  review.    Law  v.  Late,  4. 

2.  If  the  circuit  court  overrules  such  demurrer  and  grants  the 
relief  asked  in  such  bill  as  to  the  subject  matter  in  controversy 
without  having  such  nominal  party  properly  impleaded  as  to 
such  subject  matter,  although  other  pleadings  in  the  case  show 
that  such  nominal  party  is  claiming  the  whole  of  such  property, 
such  nominal  party  may  appeal  from  such  decree  and  have  the 
same  reversed.     Preston  v.  West,  391. 

See  yotice  1;  Sale  of  Real  Estate  1;  Circuit  Court  2;  Corpora- 
tion 1. 

DEBTOR.     See  Usury  7. 

DEBTS.    See  Conveyance  1. 

DEED  FOR  FUTURE  SUPPORT. 

1.  Among  others,  a  deed  from  a  father  to  a  daughter  conveying 
her  his  property,  contains  the  following  stipulations:  •'The 
further  consideration  of  this  deed  is  that  the  party  of  the 
second  part,  shall  not  dispose  of  said  property  daring  the  life- 
time of  the  party  of  the  first  part,  without  the  written  consent 
of  the  party  of  the  first  part,  and  that  the  party  of  the  second 
part  will  furnish  to  the  party  of  the  first  part  a  comfortable 
and  proper  support  and  maintenance  during  his  natural  life** 
Such  stipulation  renders  such  deed  in  law  prima  facie  a  nalUty 
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and  void  as  to  existing  creditos,  and  it  cannot  be  sustained 
unless  it  is  shown  that  tue  grantor  retained  a  sufficient  amount 
of  property  to  satisfy  his  debts.    Hanna  v.  Bank,  185. 

I>EFECTIVE  TITLE.    See  General  Warranty  1;  Purchaser  2. 
I>BFENDANT.     See  Usury  5. 

DEMURRER. 

1.  A  demurrer  copied  into  the  record  by  the  clerk,  no  order  or  de- 
cree of  the  court  having  been  entered  in  the  cause  tendering 
or  filing  the  same,  nor  in  any  manner  recognizing  It  as  ten- 
dered or  filed,  is  not  a  part  of  the  record  and  cannot  be  con-, 
sidered  by  the  Appellcate  Court.  Building  d  Loan  Ass*n  v.. 
Westfalh  305. 

DEMURRER  TO  BILL.    See  Limitations  1. 

DEMURRER  TO   EVIDENCE. 

1.  In  treating  a  demurrer  to  evidence  as  on  a  verdict  of  a  jury 
in  favor  of  the  demurree,  the  court  should  be  governed  by  the 
ru'es  and  principles  established  In  the  case  of  Johnson  v.  Bumsr, 
39  W.  Va.  658,  and  not  the  old  rules  and  principles  thereby  su- 
perceded and  rendered  obsolete.    Barrett  v.  Coal  d  Coke  Co.,  395. 

2.  On  demurrer  to  evidence,  If  It  be  conflicting,  judgment  in 
favor  of  the  demurree  should  be  given,  unless  the  evidence  plain- 
ly and  decidedly  preponderates  in  favor  of  demurrant  on  some 
decisive  point.    Id, 

3.  On  demurrer  to  evidence.  If  the  evidence  though  conflicting, 
plainly  and  decidedly  preponderates  in  favor  of  the  demurrant, 
on  some  decisive  point,  the  demurrer  should  be  sustained,  and 
judgment  should  be  given  for  the  demurrant.    Id.  396. 

4.  On  a  demurrer  to  evidence,  although  the  evidence  in  favor  of 
the  demurree  may  be  weak,  doubtful  or  questionable,  the  de- 
murrer will  be  overruled  unless  on  some  decisive  point  at  issue, 
the  evidence  in  favor  of  the  demurrant  plainly  and  decisively 
preponderates  over  the  evidence  as  to  the  same  point  in  favor 
of  the  demurree.    Id, 

5.  When  the  circuit  court  has  found  for  the  plaintiff  on  a  de- 
murrer to  evidence  by  the  defendant,  this  Court  will  not  disturb 
such  finding,  unless  it  is  against  the  plain  and  decided  prepond- 
erance of  the  evidence,  or  is  wholly  without  evidence  to  support 
it.    Id. 

6.  A  judgment  in  favor  of  demurree  on  conflicting  evidence  will 
not  be  disturbed  unless  upon  a  plain  legal  ground,  sufficient  to* 
preclude  any  recovery  on  the  part  of  the  demurree.    Id, 
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DAMAGES. 

1.  A  boy  of  fifteen  and  one  half  years  old  and  of  at  least  ordiiuLry 
intelligence  who  had  worked  with  his  father  in  such  mine  and 
had  passed  through  such  tunnel  in  going  to  and  returning 
from  his  work  on  several  successive  days  and  started  akme 
through  such  tunnel,  after  having  been  warned  by  the  father  ti> 
be  careful,  and,  while  passing  through  it.  was  run  over  and  killed 
by  the  motor,  must  be  deemed  to  have  assumed  the  risk  at- 
tendant upon  such  palpably  dangerous  undertaking.  WtUiamt 
V.  Coal  d  Coke  Co.,  85. 
See  Railroads  1,  2;  Broken  Contracts  2. 

DECLARATION. 

1.     A    declartion    purporting   to    be   a    declartion    in    trespass  oa 
the  case  in  assumpsit  which  fails  to  aver  any  promise  of  pay- 
ment on  the  part  of  the  defendant   is  demurrable.     Waid  v. 
Dixon,  191. 
See  Fire  Insurance  Policy  2. 

DECREE 

1.  If  a  decree  in  a  cause  has  been  procured  by  fraud,  discovered 
after  the  decree  is  entered  on  the  record,  and  after  the  ad- 
journment of  the  term  at  which  it  is  entered,  it  can  be  set 
aside,  only  by  an  original  bill,  in  a  new  suit,  and  cannot  be 
annulled  by  a  bill  of  review.    Law  v.  Late,  4. 

2.  If  the  circuit  court  overrules  such  demurrer  and  grants  the 
relief  asked  in  such  bill  as  to  the  subject  matter  in  controversy 
without  having  such  nominal  party  properly  impleaded  as  to 
such  subject  matter,  although  other  pleadings  in  the  case  show 
that  such  nominal  party  is  claiming  the  whole  of  such  property, 
such  nominal  party  may  appeal  from  such  decree  and  have  the 
same  reversed.     Preston  v.  West,  391. 

See  Notice  1;  Sale  of  Real  Estate  1;  Circuit  Court  2;  Corpora- 
tion 1. 

DEBTOR.    See  Usury  7. 

DEBTS.    See  Conveyance  1. 

DEED  FOR  FUTURE  SUPPORT. 

1.  Among  others,  a  deed  from  a  father  to  a  daughter  conveying 
her  his  property,  contains  the  following  stipulations:  **The 
further  consideration  of  this  deed  is  that  the  party  of  the 
second  part,  shall  not  dispose  of  said  property  during  the  life- 
time of  the  party  of  the  first  part,  without  the  written  consent 
of  the  party  of  the  first  part,  and  that  the  party  of  the  second 
part  will  furnish  to  the  party  of  the  first  part  a  comfortable 
and  proper  support  and  maintenance  during  his  natural  life** 
Such  stipulation  renders  such  deed  in  law  prtma  facie  a  nullity 


Index.  xiii 

DEIED  FOR  FUTURE  SUPPORT— Con«nwetf. 

and  void  as  to  existing  creditos,  and  it  cannot  be  sustained 
unless  it  is  shown  that  tue  grantor  retained  a  sufficient  amount 
of  property  to  satisfy  his  debts.    Hanna  v.  Bank,  185. 

DEFECTIVE  TITLE.    See  General  Warranty  1;  Purchaser  2. 
DEFENDANT.     See  Usury  5. 

DEMURRER. 

1.  A  demurrer  copied  into  the  record  by  the  clerk,  no  order  or  de- 
cree of  the  court  having  been  entered  in  the  cause  tendering 
or  filing  the  same,  nor  in  any  manner  recognizing  it  as  ten- 
dered or  filed,  is  not  a  part  of  the  record  and  cannot  be  con- 
sidered by  the  Appellcate  Court.  Building  &  Loan  Ass'n  v.. 
Westfall,  305. 

DEMURRER  TO  BILL.     See  Limitations  1. 

DEMURRER  TO   EVIDENCE. 

1-  In  treating  a  demurrer  to  evidence  as  on  a  verdict  of  a  jury 
in  favor  of  the  demurree,  the  court  should  be  governed  by  the 
ruics  and  principles  established  in  the  case  of  Johnson  v.  Burnsr, 
39  W.  Va.  658,  and  not  the  old  rules  and  principles  thereby  su- 
perceded and  rendered  obsolete.    Barrett  v.  Coal  d  Coke  Co,^  395. 

2.  On  demurrer  to  evidence,  if  it  be  conflicting,  judgment  in 
favor  of  the  demurree  should  be  given,  unless  the  evidence  plain- 
ly and  decidedly  preponderates  in  favor  of  demurrant  on  some 
decisive  point.    Id. 

3.  On  demurrer  to  evidence.  If  the  evidence  though  conflicting, 
plainly  and  decidedly  preponderates  in  favor  of  the  demurrant, 
on  some  decisive  point,  the  demurrer  should  be  sustained,  and 
Judgment  should  be  given  for  the  demurrant.    Id,  396. 

4.  On  a  demurrer  to  evidence,  although  the  evidence  in  favor  of 
the  demurree  may  be  weak,  doubtful  or  questionable,  the  de- 
murrer will  be  overruled  unless  on  some  decisive  point  at  issue, 
the  evidence  in  favor  of  the  demurrant  plainly  and  decisively 
preponderates  over  the  evidence  as  to  the  same  point  in  favor 
of  the  demurree.    Id,  ' 

5.  When  the  circuit  court  has  found  for  the  plaintiff  on  a  de- 
murrer to  evidence  by  the  defendant,  this  Court  will  not  disturb 
such  flndlng,  unless  it  is  against  the  plain  and  decided  prepond- 
erance of  the  evidence,  or  is  wholly  without  evidence  to  support 
it    Id, 

6.  A  judgment  in  favor  of  demurree  on  conflicting  evidence  will 
not  be  disturbed  unless  upon  a  plain  legal  ground,  sufficient  to 
preclude  any  recovery  on  the  part  of  the  demurree.    Id. 
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DESCENT  OF  LAND. 

1.     If  one  die  intestate  seised  in  fact  of  land,  that  seisin  in  fact 

is  cast  by  descent  on  his  heir,  and  the  heir  has  seisin  in  tut 

without  entry.    Bragg  v.  Wiseman,  381. 

DESERTION.    See  Divorce  1. 

DIVORCE. 

1.  It  requires  willful  desertion  to  warrant  a  divorce  from  the 
bond  of  matrimony.  Willful  desertion  is  a  breach  of  maizi- 
monial  duty,  and  is  composed,  first,  of  a  breaking  off  of  matiV 
monlal  cohabitation;  and,  second,  an  intent  in  the  mind  to  de- 
sert. Both  must  combine  to  make  the  desertion  complete. 
Non-tohabitation  alone  is  not  desertion.     Tillis  v.  TUIU,  198. 

2.  To  authorize  a  divorce  for  willful  desertion  the  plaintiff 
bears  the  burden  of  proof,  and  the  evidence  of  such  deserti(A 
must  be  full  and  clear.    Id. 

3.  Whether  admissions  are  competent  evidence  on  which  to 
ground  a  divorce,  or  not,  they  are  competent  evidence  to  defeat 
a  divorce.    Id. 

ELECTIONS. 

1.  Poll-books  of  a  special  election  under  a  special  act  of  the 
Legislature  deposited  in  the  office  of  the  clerk  of  a  county 
C4>urt  are  public  papers  or  documents  under  sections  3  and  S 
of  chapter  117.  Code,  and  the  clerk  Is  under  duty  to  allow  in- 
spection of  them  under  proper  circumstances  to  a  person 
interested  in  them,  though  such  special  act  be  unconstitutionaL 
Payne  v.  Staunton^  202. 

2.  Two  of  four  columns  on  a  ballot  sheet  are  defaced;  the  re^ 
publican  column  is  not  defaced;  the  democratic  is  defaced  by 
broken  lines  as  to  all  its  offices  and  candidates  except  two« 
and  their  names  are  skipped  by  the  lines  and  thus  left  on  that 
ballot,  but  their  names  are  written  in  the  republican  column 
for  the  same  offices  for  which  they  stand  in  the  democratic 
column.  The  republican  ballot  only  has  been  voted.  The 
voter  has  not  voted  two  ballots.    Doll  v.  Bender,  404. 

3.  Though  a  candidate's  name  is  written  m  the  space  above 
the  office  on  a  ballot,  it  will  be  held  a  vote  for  him  for  the 
office  below  his  name  where  the  printed  name  for  that  office  if 
erased  and  that  above  the  written  name  is  not  erased.    Id, 

4.  The  provision  in  code  1899,  chapter  3,  section  34.  that  where 
a  name  is  substituted  for  one  on  a  ballot  it  must  be  written 
in  the  space  below  the  printed  name,  is  directory.  Though  the 
name  is  not  there  written,  the  vote  will  be  counted  for  the 
written  name  for  the  office  for  which  it  is  plainly  intended.  Id, 
See  Circuit  Court  1. 
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EQUITY.    See  Executor  1;  Parties  4. 

EQUITY  PLEADING. 

1.  It  is  impracticable  to  lay  down  a  rule  in  reference  to  amend- 
ments of  equity  pleadings  which  shall  govern  in  all  cases. 
Their  allowance  must,  at  every  stage  of  the  cause,  rest  in  the 
discretion  of  the  court;  and  that  discretion  must  depend  largely 
on  the  special  circumstances  of  each  case.  The  ends  of  Justice 
should  never  be  sacrificed  to  mere  form,  or  by  too  rigid  an  ad- 
herence to  technical  rules  of  practice.    Ratliff  v.  Bommera,  30. 

ERROR.  See  Instructions  1,  3;  Injunction  4;  County  Court  1; 
Bale  of  Real  Estate  1;  Trial  Voluntary  1. 

ESTATE. 

1.  While  claims  due  an  estate,  should  ordinarily  be  prosecuted  by 
the  personal  representative  thereof,  yet  it  may  be  done  by  the 
beneficiaris  thereof  in  a  special  case;  as  where  it  appears  that 
the  personal  representative  cannot  or  will  not  act  Matheny  v. 
Ferguson,  657. 

2.  B.,  the  owner  of  a  life  estate  in  six  farms  In  Maryland,  and 

one  farm  in  Berkeley  county,  West  Virginia,  containing  one 
hundred  and  ninety-one  acres,  by  reason  of  physical  disability, 
(more  particularly  the  loss  of  speech,  brought  on  by  paralysis) 
having  become  incapacitated  for  managing  his  said  farms, 
both  in  the  interest  of  himself  as  life  tenant  and  of  his  chil* 
I  dren  as  remaindermen,  conveyed  his  said  life  estate  to  A., 
as  trustee,  witn  full  power  and  authority  to  manage  and  con- 
trol the  same  as  landlord  to  the  same  extent  as  B.  could  do  if 
acting  in  person,  but  such  management  was  to  be  under  the 
advice  o!  B.;  the  conveyance  making  no  disposition  of  any 
of  the  property  of  said  B.  in  the  present  or  future  to  any 
third  party;  no  piovision  for  the  accumulation  of  any  fund  in 
the  hards  of  the  trustee;  and  provided  for  the  expenditure  of 
all  necessary  sums  from  the  moneys  collected  by  the  trustee 
for  the  benefit  of  B.,  which  expenditures  were  only  limited 
by  the  necessities  of  said  B.,  for  his  comfort  and  maintenance 
"without  stint."  The  remaindermen  afterwards,  for  valuable 
consideration,  conveyed  their  interests  in  said  one  hundred 
and  ninety-one  acres,  the  Berkeley  county  farm,  to  L.,  and  L. 
conveyed  the  same  lo  M.  B.  then  conveyed  for  $1,700,  cash, 
consideration,  his  life  estate  in  the  last  named  farm  to  L., 
and  L.  for  a  like  consideration  conveyed  the  same  to  M.  Held: 
that  the  conveyance  of  the  life  estate  by  B.  revoked  the  pow- 
ers and  authority  of  A.  and  terminated  the  trust  as  to  the 
farm  so  conveyed;  and,  further,  Held:  that  although  the  in- 
strument made  and  executed  by  B.  to  A.  was  in  form  a  trust 
deed,    it    could    only    operate    as  to    said    Berkeley    farm 
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as  a  power  of  attorney  to  manage  and  control  the  farm,  in  the 
interest  of  B.  and  incidentally  In  the  interest  of  tlie  remain- 
dermen, and  not  being  coupled  with  an  interest  was  reTocable, 
notwithstanding  it  contained  a  provision  of  irrevocability.    Aor 
gle  V.  Marshallf  671. 

EVIDENCE.     See  Instruction  5,  7;  Fire  Insurance  Policy  1.  2;  Mer 
chant  1,  3;  Arbitrators  1,  2,  3;  Payment  1;  Criminal  Trial  1. 

EXCEPTED  LAND.     See  Trespass  4. 

EXECUTOR. 

1.     The  executors  of  the  last  will  of  G.  filed  their  bill,  alleging 
that  their  testator  had  bequeathed  specific  legacies  to  his  wife 
and  children,  to  be  paid  out  of  his.  personal  property,  and  a 
residuary  legacy  to  his  grand  daughter,  to-wit,  the  residue  of  his 
personal  and  the  whole  of  his  real  estate;    that  testator,  H^ 
and  others  were  the  sureties  of  A.  on  his  ofiRcial  bond  as  sheriff; 
that   a   judgment  for   a   large    sum   of  money   was    recovered 
against  A.  as  principal,  and  H.  and  others  as  surviving^  obligors 
of  themselves,  and  of  G  and  others,  on  said  bond;  that  H.  was 
compelled  to  pay  said  judgment;   that  H.  claimed  contribution 
from    their    testator's   estate,    for   one-half   of   the    said    Judg- 
ment   caid    by    him    as    aforesaid;     that    the    legatees    were 
clamoring   for   their   legacies  and   threatening   plaintiffs   with 
suits  therefor;    that  testator's  estate  was  not  liable    for  any 
part  of  said  claim  of  H.,  that  plaintiffs  were  in  doubt  as  to 
their  duties   in   the  premises;    and  praying  that  the    validity 
or  invalidity  of  said  claim  of  H.  be  fixed  and  determined  by 
the  court;  and  that  their  executorial  accounts  be  settled.    Held, 
That  the  bill  is  insufficient  to  warrant  the  interpositon  of  a 
court  of  equity.    Hanna  d  Lightner  v.  Galford,  160. 
2.     The  executor  or  administrator  may  apply,  by  a  proper  pro- 
ceeding to  a   court  of  equity  for  its  aid  and  relief,   when  he 
finds  the  affairs  of  his  testator,  or  intestate,  bo  much  involved 
that  he  cannot  safely  administer  the  estate  except  under  the 
direction  of  the  court.    In  such  case,  it  is  competent  for  him  to 
institute   a  suit  against  the  creditors  of  the  estate   generally 
for  the  purpose  of  having  all  of  their  claims  adjusted,  and  a 
final  decree  settling    the  order  and  payment  of  the  assets.    The 
court  will  also  lend  its  aid  and  relief,  in  a  proper  case  under 
such  special  circumstances  as  show  that  injustice  will  be  done 
to  the  personal  representative,  or  injury  result  to  the  estate,  if 
such  aid  and  relief  be  refused.    Itf.,  161. 

EXECUTORY  CONTRACT. 

1.  When  an  executory  contract  with  a  corporation,  neceslta- 
ting  in  its  execution,  work,  labor,  and  the  expenditure  of  money 
for  materials,   machinery,  tools  and  appliances^  and  the  coa- 
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structlon  of  roads,  and  other  Improvements,  as  well  as  in  carry- 
ing on  the  work.  Is  terminated  by  dissolution  of  the  corporation 
in  consequence  of  Its  Insolvency,  the  contractor  Is  entitled  to 
compensation  for  services  rendered  by  him  In  pursuance  of  the 
contract  until  the  date  of  its  termination,  and  to  reimbursement 
for  his  actual  and  necessary  outlay  and  expenses  as  aforesaid, 
subject  to  a  deduction  of  all  sums  paid  to  him  by  the  corporar 
tion  and  of  the  value  of  such  materials,  machinery  and  other 
property  on  hand.  Griffith  v.  Boom  and  Lumber  Co,,  604. 
See  Contractor  1. 

EXPRESS  TRUST. 

1.  To  sustain  an  express  trUst  by  oral  testimony,  against  an  ab- 
solute deed,  after  a  lapse  of  over  thirty  years,  the  grantee  being 
dead  and  having  exercised  complete  control  over  the  property 
during  his  lifetime,  the  evidence  must  be  full,  clear  and  explicit, 
and  not  open  to  grave  doubts,  contradictions  and  circumstances 
of  suspicion.    Faulkner  v.  Grantham,  317. 

2.  When  the  circuit  court  has  examined  the  testimony  and  found 
it  insufficient  to  sustain  an  alleged  verbal  trust  set  up  after  a 
long  lapse  of  time  and  the  decease  of  the  alleged  trustee,  this 
Court  will  not  interfere  with  such  finding  unless  It  is  plainly 
contrary  to  the  competent  evidence.    Id, 

FELONIOUS  ASSAULT. 

1.  B.  is  Indicted  for  the  unlawful  and  felonious  attempt  to  felon- 
iously, willfully,  malicibusly,  deliberately  and  unlawfully  slay, 
kill  and  murder.  The  Jury  found  B.  guilty  of  an  attempt  to 
commit  murder  In  the  second  degree  as  charged  In  the  indict- 
ment. The  facts  and  circumstances  prove  that,  if  the  pistol 
shot,  alleged  in  the  indictment,  and  fired  by  B.  at  K.,  but  which 
did  not  strike  him,  had  resulted  fatally  to  K.,  B.  would  not  have 
been  guilty  of  either  murder  of  the  first  degree,  murder  of  the 
second  degree,  or  voluntary  manslaughter.  Held,  that  the  ver- 
dict of  the  jury  and  judgment  of  the  court  thereon,  fixing  the 
fine  of  defendant  at  fifty  dollars,  and  imposing  upon  hkn,  impris- 
onment in  the  county  jail  for  the  period  of  six  months,  are  er- 
roneous.   State  V.  Ballard,  379. 

FIDUCIARIES. 

1.  Fiduciaries  are  presumed  to  have  acted  in  good  faith  and 
performed  their  duty,  and  not  to  have  committed  breaches  of 
trust.    McCreery  v.  Bank,  663. 

2.  Certificates  of  bank  stock  in  the  name  of  P.  taken  up  by  the 
bank  and  reissued  to  B.  P.,  executor  of  P.,  and  by  B.  P.  pledged 
as  collateral  security  for  notes  made  by  B.  P.,  the  executor 
in  due  course  of  the  administration  of  the  estate  of  P.,  cannot 
be  recovered  from  the  bank  so  holding  such  certificates  by  an 
administrator  de  honis  non  with  the  will  annexed  of  P.    Id, 
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PINAL  DECREE. 

1.  If  a  final  decree  be  made  and  entered  by  the  circuit  court  in 
such  proceeding,  it  having  at  the  time  of  jurisdiction  to  m&ke 
and  enter  such  decree,  no  error  in  its  proceedings  which  does  not 
affect  its  jurisdiction,  will  render  the  proceeding  void,  nor  can 
such  error  be  considered  when  the  decree  is  collaterally  brought 
In  question.    Starr  v.  Sampselle,  442. 

PINAL  JUDGMENT.     See  Offset  1. 

PIRE  INSURANCE  POLICY. 

1.  In  an  action  on  fire  insurance  policy  under  the  declaration 
prescribed  by  section  61,  chapter  135,  Code,  1899,  if  the  defense 
is  because  of  failure  of  the  insured  to  comply  with,  or  his 
violation  of  any  clause,  condition  or  warranty  of  the  policy, 
though  a  precedent  condition  to  recovery,  no  evidence  is  re- 
quired of  the  plaintiff  of  his  compliance  therewith,  unless  the 
defendant  file  the  statement  required  by  section  64  of  said 
chapter,  specifying  the  clause,  condition  or  warranty  not  kept 
or  violated.  When  such  statement  of  defense  is  filed  the 
burden  of  proof  to  show  compliance  with  the  clause,  condition 
or  warranty  specified  in  it,  if  a  condition  precedent  to  recovery, 
is  upon  the  plaintiff.  Point  15  of  Schicarzbach  v.  Pro.  Union^ 
25  W.  Va.  622,  overruled.    Rosenthal  Co.  v.  Insurance  Co.,  238. 

2.  A  statement  under  code  1899,  chapter  125,  section  64, 
specifying  a  clause,  condition  or  warranty  of  a  policy  of  fire 
insurance  not  complied  with  or  violated  by  the  insured  is  not 
a  plea  governed  by  strict  principles,  but  only  a  specification, 
and  is  not  open  to  demurrer  for  insufficiency.  If  too  vague, 
evidence  under  it  may  be  excluded.    Id. 

3.  A  clause  in  a  fire  Insurance  policy  binding  the  insured  to 
furnish  for  examination  books  of  account,  bills,  invoices  and 
other  vouchers  is  a  promissory  w^arranty  and  compliance  with 
it,  in  case  of  loss,  is  a  condition  precedent  to  recovery,  unless 
waived  or  compliance  with  it  is  impossible.    Id..  238. 

4.  The  defendant  insurance  company,  in  consideration  of  $Tr>,Ol 
premium,  by  its  agent,  C,  issued  and  delivered  its  policy  to 
S.  D.  W.  for  $2,500.00  as  follows;  $1,500.00  thereof  on  a  build- 
ing uspd  for  a  hotel,  office  and  other  purposes^  then  owned  by 
S.  D.  W.  and  $1,000.00,  the  residue,  on  hotel,  office  and  kitchen 
furniture,  loss,  if  any,  under  the  first  item  of  the  policy,  pay- 
able to  B.  as  its  interest  might  appear  at  the  time  of  fire.  Th« 
property  was  totally  destroyed  by  fire.  Held,  That  B.  can 
maintain  its  action  in  its  own  name  upon  said  policy  against 
the  company  for  said  $1,500.00.    Bank  v.  Insurance  Co.,  261. 

6.  Where  an  insurance  policy  stipulates  that  the  entire  policy, 
unless  otherwise  provided  by  agreement,  endorsed  thereon,  or 
added  thereto,  shall  be  void,  if  any  change,  other  than  by  the 
death  of  the  insured,  shall  take  place  in  the  interest,  title  or 
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possession  of  the  subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard)  whether  by  legal  process,, 
judgment,  or  voluntary  act  of  the  insured,  or  otherwise,  and 
the  insured,  after  the  policy  is  issued  and  delivered  to  him 
by  the  company,  without  any  agreement,  or  consent  of  the  com- 
pany endorsed  on  said  policy,  or  addea  thereto,  and  without 
the  consent  of  the  company  in  any  other  way  obtained  by  him, 
voluntarily  conveys  by  deed,  the  insured  property  to  another, 
such  conveyance  and  change  of  title  of  the  insured  property, 
forfeits  the  policy,  with  the  right  to  recover  thereon  for  less- 
or damage  to  the  property.    Id. 

6.  S.  D.  W.,  after  he  had  received  the  policy  sued  on,  conveyed 
the  insured  property  by  deed  to  E.  D.  W.,  and  E.  D.  W.,  after 
such  conveyance  to  him,  made  and  delivered  his  notes,  payable 
to  C.  (who,  as  the  agent  of  the  company,  issued  the  policy  to- 
S.  D.  W.,)  in  payment  of  the  premium  expressed  in  the  policy, 
and  afterwards  E.  D.  W.  paid  the  said  notes  to  C,  but  without 
the  knowledge,  consent  or  ratification  of  the  company.  Held, 
That  the  acts  of  C,  in  receiving  said  notes  and  collecting  the 
same  in  payment  of  the  said  premium,  did  not  constitute  tf 
waiver  by  the  company  of  the  forfeiture  of  said  policy  as  afore- 
said.   Id. 

7.  Chapter  33  of  the  Acts  of  the  Legislature  of  1899,  renders 
fire  Insurance  companies,  doing  business  In  this  State,  liable 
in  case  of  total  loss  by  fire  or  otherwise,  as  stated  in  the  pol- 
icy, on  any  real  estate  insured  by  them  for  the  whole  amount 
of  insurance  stated  in  the  policy  of  insurance,  upon  said  real 
estate.    Bank  v.  Insurance  Co.,  262. 

8.  A  clause  in  a  policy  of  insurance  so  limiting  the  authority  of 
the  agent  if?  not  notice  to  the  insured  of  the  agent's  want  of 
power  to  bind  his  principal  in  respect  to  transactions  had  be- 
tween them  before  the  policy  was  delivered,  such  as  will  prevent 
a  reformation  of  the  contract  at  the  instance  of  the  insured,  or 
preclude  him  from  relying  upon  a  waiver  of  conditions  by  the 
agent,  made  prior  to  the  issuance  of  the  policy.  (By  three 
judges.)     UecUey  v.  Insurance  Co.,  342. 

9.  Failure  to  read   a   policy   of   insurance   within    a    short    time 
after  its  delivery  is  not  such  neglect  or  laches  as  will  preclude 

the  incured  from  having  a  reformation  of  it  or  deprive  him  of 
the  benefit  of  a  waiver  by  the  company  through  its  £igent,  unless 
seme  fact  was  known  to  him  sufllcient  to  put  him  on  inquiry  as 
to  whether  it  had  been  correctly  written  or  contained  a  limita- 
tion upon  the  powers  of  the  agent.     (By  three  judges.)     Id.,  343. 

10.  Restrictions  Inserted  in  a  policy  of  Insurance  upon  the  power 
of  the  agent  to  waive  any  conditions  except  in  a  particular  man- 
ner, as  by  indorsing  the  waiver  on  the  policy,  do  not  apply  to- 
those  conditions  which  relate  to  the  inception  of  the  contract. 

(By  three  judges.)     Id, 
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11.  As  to  promissory  warranties,  conditions  for  the  violation  of 
which  the  policy  is  rendered  non-effective  after  it  has  bea)me 
effective  and  operative,  such  limitation  clause  is  not  only  notice 
to  tlie  insured  of  want  of  authority  in  the  agent  to  waive  th«n, 
but  also  a  stipulation  between  the  parties  that  the  agent  has  not, 
and  shall  not  have,  any  such  power.    Id. 

12.  Notice  of  sale  of  the  insured  property  under  a  deed  of  trust, 
served  upon  the  insured  before  the  occurrence  of  the  loss,  pre- 
cludes recovery  when  the  policy  contains  a  stipulation  that,  un- 
less otherwise  provided  by  agreement  endorsed  thereon  or  added 
thereto,  it  shall  be  void,  "if,  with  the  l^nowledge  of  the  insured, 
^foreclosure  proceedings  be  commenced  or  notice  given  of  sale 
-of  any  property  covered  by  this  policy  by  virtue  of  any  mortgage 
'or  trust  deed,"  together  with  a  clause  inhibiting  the  agent  from 
waiving  such  condition  otherwise  than  by  an  agreement  so  en- 
dorsed or  added,  and  no  agreement  waiving  the  condition  as  to 
commencement  of  foreclosure  proceedings  and  notice  of  sale  i^ 
BO  endorsed  or  added,  unless  the  forfeiture  is  waived  by  the 
company  or  the  agent  under  authority  therefor  conferred  by  the 
company.    Id. 

13.  Under  such  a  policy  having  a  slip  attached  thereto  by  the 

agent,  saying  among  other  things,  "$ ^.    Other  Concurrent 

Insurance  permitted,"  additional  insurance  on  the  property  will 
not  prevent  recovery  for  loss  on  the  policy.  Medley  v.  Insur- 
ance Co.,  344. 

14.  When,  by  the  provisions  of  a  policy,  it  shall  be  void  in  caae 
of  fraud  or  false  swearing  by  the  insured  touching  any  matter 
relating  to  the  insurance  or  the  subject  thereof,  false  swearing, 
in  order  to  defeat  recovery,  must  be  intentional  and  done  for 
the  purpose  of  defrauding  the  insurer..  Id. 

15.  If  a  fire  insurance  policy  provide  that  proof  of  loss  shall  be 
furnished  v/ithin  a  given  lime,  and  that  no  action  shall  be 
brought  upon  it  until  such  proof  is  furnished,  and  provide  for 
its  forfeiture  for  certain  causes,  but  not  for  failure  to  furnish 
such  proof  of  loss,  failure  to  furnish  such  proof  of  loss  within 
the  given  time  does  not  wholly  destroy  all  right  of  recovery, 
but  only  delays  right  of  action;  but  action  upon  it  cannot  be 
brought  until  such  proof  Is  furnished.  Munson  v.  Insurance 
Co.,  423. 

16.  Loss  of  a  policy  of  fire  insurance  will  not  excuse  compliance 
with  the  imperative  requirements  of  the  policy  as  to  notice 
and  proof  of  loss.    Id. 

17.  By  verbal  agreement  N.  sold  to  D.  certain  real  estate  on 
March  28, 1896,  for  ?2,500,  but  the  contract  was  not  completed  by 
the  payment  of  $625,  cash  payment  and  execution  and  delivery  of 
the  deed  from  N.  to  D.  and  deed  of  trust  by  D.  to  J.  S.  N.,  tnia- 
tee,  to  secure  the  deferred  payments  aggregating  |1,875  until 


Index.  zzi 

FIRE  INSURANCE  POIACY—Con  tinned. 

June  29,  1896,  the  deeds  bearing  the  llret  named  date.  On  th^ 
4th  day  of  June,  1S96,  N.  took  an  insurance  policy  on  the  build- 
ings in  her  own  name  for  $2,000,  and  paid  the  premium  thereon; 
after  the  completion  of  the  contract  N.  oftered  to  assign  to  D. 
the  insurance  policy  upon  repayment  to  her  by  D.  of  the  pre- 
mium, which  D.  refused  to  do;  N.  then  assigned  the  same  with 
the  aj?sent  of  the  insuring  company  to  D.  and  the  said  company 
endorsed  on  the  policy,  "This  policy  is  hereby  transferred  and 
assigned  to  A.  C.  Dunbrack  with  loss,  if  any,  payable  to  J.  S. 
Neall,  trustee  for  Mary  A.  Neall,  as  his  interest  may  appear," 
which  policy  was  held  by  J.  S.  N.,  trustee.  Held:  Said  insur- 
ance was  for  the  sole  benefit  of  N.,  and  D.  had  no  interest  in 
said  policy.    Dunhrack  v.  Neall,  565. 

18.  Where  a  creditor  secured  by  trust  deed  procures  Insurance 
on  the  trust  property  for  his  own  benefit  and  the  premium  was) 
paid  out  of  his  own  money,  the  trust  debtor  cannot  require  the 
creditor  to  account  to  him  for  money  received  on  account  ot 
such  insurance.    Id. 

FORFEITURE.  See  Fire  Insurance  Policy  5;  Promisaory  War^ 
ranty  1. 

FORMER  TRIAL.     See  Perjured  Testimony  1. 

FRAUD.  See  Decree  1;  Bill  of  Review  1;  Fire  Insurance  Policy  14; 
Contract  3;  Insurance  1. 

FRAUDULENT  CONVEYANCE. 

1.  Where  a  conveyance  has  been  made  with  intent  to  hin- 
der, delay  and  defraud  creditors  of  the  grantor,  all  the  estate 
of  the  grantor,  subject  to  the  rights  of  creditors,  passes  by 
the  deed  to  the  grantee,  and  equity  will  not,  at  the  suit  of  the 
grantor  or  any  person  claiming  under  him,  as  purchaser  from 
him  after  such  conveyance,  set  the  deed  aside.  Poling  v.  Wil- 
liamSf  69. 

2.  No  Interest  or  estate  in  land  so  conveyed  remains  in  the 
fraudulent  grantor  for  his  benefit,  which  can  form  the  basis  of 
such  a  contract  of  sale  by  him,  as  will  create  an  equity  re* 
specting  the  land.    Id. 

3.  A  purchaser  from  the  grantee  in  such  deed  is  not  preju- 
diced by  prior  notice  of  a  pretended  contract  of  sale  of  the  land 
so  conveyed,  made  between  such  fraudulent  grantor  and  a 
third  person.     Id. 

4.  A  voluntary  or  fraudulent  conveyance  is  binding  upon  the 
parties  thereto.    Id. 

6.  Equity  will  not  aid  any  person  in  an  effort  to  profit  by  his  own 
fraudulent  act.    7d.,  70. 

6.  One  who  conveys  land  to  another  voluntarily  and  with- 
out consideration  cannot  set  up  a  parol  trust  in  the  land  in 
his  favor,  unless  the  circumstances  be  such  as  to  bring  the 
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case  within  the  rule  stated  in  point  3  of  the  syllabus  in   TroU 
V.  Carter,  15.  W.  Va.  567.    Id.,  70. 

7.  One  who  claims  such  a  trust  vests  no  equity  affecting  the  land 
by  his  contract  for  the  sale  of  it  to  another.     Id.,  70. 

8.  When  a  bill  in  equity  sets  up  a  claim  that  is  unenforce- 
able, and  the  evidence  offered  in  support  docs  not  prove  a 
good  cause  of  action,  and  the  relief  asked  has  been  decreed 
by  the  court  below,  the  appellate  court  will,  on  appeal,  reverw 
the  decree  and  dismiss  the  bill,  although  no  demurrer  was  in- 
terposed in  the  lower  court.    Id.,  70. 

S.  Retention  by  the  grantor  of  the  possession  of  real  estate  con- 
veyed by  him  with  intent  to  defraud  his  creditors  is  a  badge  of 
fraud,  and  casts  upon  the  parties  the  burden  of  showing  that  the 
grantor  is  holding  in  good  faith  under  the  grantee  as  his  tenant 
or  consistently  with  the  deed.    Colston  v.  Miller,  490. 

10.  When,  in  case  of  such  retention  of  posession.  the  grantee,  in 
an  attempt  to  prove  such  tenancy,  discloses  acts  of  his  own,  in 
respect  to  the  crops  raised  on  the  land  by-  his  alleged  tenant,  in- 
consistent with  fairness  and  good  faith  toward  the  creditors  of 
the  grantor,  he  thereby  not  only  fails  to  repel  the  inference  of 
fraud  arising  from  the  act  of  permitting  the  grantor  to  remain 
In  possession,  but  establishes  an  additional  circumstance  tending 
to  show  participation  on  his  part  in  the  fraud  of  the  grantor. 
Id. 

11.  When  a  conveyance  is  attacked  by  creditors  of  the  grantor  on 
the  ground  of  fraud,  the  burden  is  upon  the  grantee  to  prove 
full  payment  of  an  adequate  consideration  for  the  property,  and. 
If  it  appear  that,  in  addition  to  the  land,  he  received  from  the 
cantor  certain  choses  in  action,  his  failure  to  show  such  pay- 
ment of  such  consideration  for  the  assignment  of  such  choses 
in  action  as  well  as  part  of  the  alleged  purchase  money  of  the 
land,  is  potent  evidence  of  fraud  in  the  entire  transaction.    Id. 

491. 

12.  To  sustain  the  claim  of  payment  of  consideration  in  such 
case,  when  the  amounts  are  large,  the  testimony  of  the  grantee, 
if  uncorroborated  by  receipts,  memoranda,  or  other  documen- 
tary evidence,  must  be  clear,  positive,  definite,  consistent  with 
other  evidence  offered  by  him,  and  free  from  self-contradiction. 
Id. 

13.  Relationship  between  the  parties,  by  blood  or  affinity,  calls 
upon  the  court  for  careful  and  close  scrutiny  of  the  transaction 
and  the  conduct  of,  and  evidence  offered  by.  the  grantee.    Id. 

14.  Failure  to  allow  sets-off  is  not  cause  for  reversal  of  a  decree 
at  the  instance  of  a  party  who  did  not  ask  for,  or  rely  upon  a 
claim  to,  them  in  fhe  court  below.    Id. 

15.  When  a  conveyance  is  decreed  to  be  fraudulent  upon  a  bin 
filed  by  a  single  creditor  of  the  grantor  and  no  other  creditors 
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have  questioned  it  and  it  does  not  appear  that  there  are  any 
others,  it  is  unnecessary  and  erroneous  to  order  a  convention  of 
the  creditors  of  the  grantor.    Id, 

"FRAUDULENT  IN  LAW.     See  Deed  for  Future  Support  1. 

GAMING  DEVICES. 

1.  A  justice  who  issues  a  warrant  <o  arrest  a  party  for  keeping  a 
slot  machine  as  a  gaming  table,  and  to  seize  the  same,  and  who 
on  hearing  requires  the  accused  to  give  recognizance  to  appear 
before  the  criminal  or  circuit  court  to  answer  the  charge,  and 
orders  the  constable  to  turn  over  to  the  clerk  of  such  court  the 
slot  machine  to  abide  its  order,  is  acting  within  his  jurisdiction, 
and  a  writ  of  prohibition  will  not  lie  against  him  and  the  con- 
stable to  restrain  them  from  executing  such  order,  nor  against 
such  clerk  to  prohibit  his  retaining  the  machine  until  such 
court  act  upon  it.     Woods  v.  CottreU,  476. 

•GAMING  TABLE. 

1.  Section  1  of  chapter  151  of  the  Code  of  1899,  in  authorizing 
the  seizure  of  gaming  tables  or  instruments  covered  by  it,  is  not 
unconstitutional  as  depriving  a  person  of  property  without  due 
process  of  law.     Woods  v.  Cottrell,  476. 

"2.  When  gaming  tables  are  seized  under  a  warrant  from  a  Justice 
under  Code  1899,  chapter  151,  section  1,  the  justice  cannot 
order  them  to  be  burnt.  That  can  be  done  only  upon  conviction 
of  their  owner  upon  the  charge  of  keeping  them,  In  a  criminal 
or  circuit  court,  and  under  its  order.    Id, 

GENERAL  WARRANTY. 

1.  If  one  conveys  land  with  general  warranty  which,  at  the  time 
he  does  not  own,  or  the  title  to  which  Is  defective,  but  he  after- 
wards acquires  good  title  to  the  same,  such  acquisition  enures  to 
the  benefit  of  his  grantee.     Clark  v.  Sayers  ct-  Lamhert,  512. 

"GIST  OF  ACTION.     See  Assumpsit  1. 
GRANTOR.     See  Usury  9;   Conveyance  1. 
HABEAS  CORPUS.     See  Indictment  2. 

HEIRS.    See  Common  Law  1. 

HUSBAND  AND  WIPE. 

1.     An  order  retiring  an  indictment  for    felony    from     the     trial 

rate  estate  land  has  no  insurable  Interest  therein.     Tyree  y. 

Insurance  Co,,  63. 

ILLEGAL  SALE.     See  Intoxicating  Liquors  1. 
IIMPEACHMENT.     See  Receipt  1. 
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INDIRECT  ACTION.     See  Prohihition  2. 

INDICTMENT. 

1.  An  order  retiring  an  indictment  for  felony  from  the  trial 
docket  of  a  court  is  equivalent  to  the  dismissal  thereof,  and  the 
same  may  not  thereafterwards  on  motion  of  the  State  be  re- 
stored to  the  docket  for  trial.    Dudley  v.  State,  472. 

2.  If  an  indictment  has  b^n  improperly  placed  on  the  trial 
docket  and  the  accused  has  been  arrested  on  a  capias  to  answer 
the  same,  he  may  be  discharged  therefrom  on  a  writ  of  hdl^e» 
corpus.    Id. 

See  Unlawful  Chiming  1. 

INHERITANCE.     See  Common  Law  1. 

INJUNCTION. 

1.  An  injunction  is  the  proper  remedy  to  prevent  the  locatlos 
and  establishment  of  a  public  road  through  priv&te  property, 
without  prior  compliance  with  the  requirements  of  law.  Wcii- 
ger  v.  Fisher,  13. 

2.  Where  a  party  has  actual  notice  of  an  order  of  injanctlon 
although  it  may  not  have  been  yet  served,  or  be  defectively 
served  upon  him,  the  order  becomes  operative  on  him  front 
that  time.    Id.,  14. 

3.  Where  a  complainant  asks  an  injunction  against  a  Judgment, 
alleging  in  his  bill  that  he  is  now  able  to  prove  the  matter  of 
his  plea  or  defense  of  the  action  at  law,  which  he  vpas  unable  to 
prove  at  tl^e  trial,  but  does  not  allege  some  reason  founded  in 
fraud,  accident,  mistake  or  some  adventitious  circumstance,  be- 
yond his  control,  as  the  cause  of  such  failure  of  proof,  the  in- 
junction should  not  be  allowed.  Warehouse  Co.  v.  Pridemore, 
451. 

4.  In  such  case,  it  is  error  to  dissolve  the  injunction  in  advance 
of  the  hearing,  unless  it  appears  that  the  allegations  of  the 
bill  cannot  be,  or  probab'y  will  not  be,  sustained,  or  that  the 
plaintiff  is  not  prosecuting  his  suit  wifi  due  diligence. 
Rarer  v.  Building  and  Loan  Ass'n,  255. 

INSOLVENT  DEBTOR. 

1.  In  a  suit  to  impeach  a  preference  made  contrary  to  section  t^ 
chapter  74,  Code  1899,  any  creditor  flling  his  demand  for  al- 
lowance before  a  commissioner  under  a  reference  to  ascertain 
the  'insolvent's  debts,  thereby  unites  in  the  attack  upon  the  un- 
lawful preference,  and  is  entitled  to  share  in  the  insolvent's 
estate.     Feely  v.  Briran.  586. 

2.  Several  creditors,  with  separate  demands,  attack  a  mortgage* 
as  a  preference  condemned  by  section  2,  chapter  74,  Code  1899. 
and  a  decree  adjudges  the  property  to  be  for  the  benefit  of  all 
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the  insolvent's  creditors,  and  decrees  out  of  it  particular  sums 
to  the  several  creditors.     These  sums  cannot  be  added  to  give 
jurisdiction  to  the  Supreme  Court  for  an  appeal  by  the  creditor 
preferred  by  such  mortgage.    Id, 
See  Transfer  1. 

INSTRUCTIONS. 

1.  Upon  the  trial  of  H.  for  murder,  the  court  gave  the  jury 
the  following  instruction:  The  court  instructs  the  jury  that 
a  man  is  presumed  to  intend  that  which  he  does,  or  which  is 
the  immediate  or  necessary  consequence  of  his  act.  And  if  the 
jury  believe  from  the  evidence  that  H.  with  a  deadly  weapon 
in  his  possession,  without  any  or  upon  very  slight  provocation, 
gave  to  R.  a  mortal  wound,  the  said  H.  is  prima  fade  guilty 
of  willful,  deliberate  and  premeditated  killing;  and  the  neces- 
sity rests  upon  H.  of  showing  extenuating  circumstances,  as 
they  appear  from  the  case  made  by  the  State.  H.  is  guilty  of 
murder  In  the  first  degree.  Held:  That  the  giving  of  said  in- 
struction was  error.    State  v.  Hertzog,  74. 

2.  It  is  not  error  to  refuse  an  instruction,  not  especially 
adapted  to,  nor  based  upon,  the  facts  of  the  case,  which  the 
evidence  fairly  tends  to  prove.    Id.,  75. 

3.  It  is  proper  for  the  trial  court  to  refuse  instructions  so 
framed  as  to  direct  inquiries  by  the  jury  as  to  facts  not  mater- 
ial or  rolovent  to  the  issue,  as  their  tendency  is  to  mislead  and* 
confuse  the  jury.    Werner  v.  Calhoun,  247. 

4.  An  instruction  embodying  an  abstract  proposition  of  law,, 
without  in  any  w<ay  connecting  it  with  the  evidence  or  indicat- 
ing what  facts  the  jury  must  find  from  the  evidence,  in  order- 
to  make  it  applicable  to  the  case,  ought  not  to  be  given;  and, 
if  the  court  can  see  that  such  an  instruction  has  confused  or 
misled  the  jury,  the  judgment  resulting  from  the  verdict  will" 
be  reversed.    Parker  v.  Building  and  Loan  A8S*n,  134. 

5.  An  instruction,  though  correct  in  law,  should  be  refused  un- 
less there  is  a  basis  for  it  in  the  evidence,  and  it  is  the  prov- 
ince of  the  court  to  determine  whether  there  is  a  foundation- 
in  the  evidence  for  any  particular  Instruction.    Id, 

6.  Where   the  plaintiff,   in  an  action  at  law,   fails  to   introduce- 
any  evidence  at  all  to  prove  a  fact  essential  to  his  recovery,  it 
is  error  for  the  court  to  give  an  instruction  which  submits  to* 
the  jury  the  question  of  the  existence  of  such  fact.    Id. 

7.  It  Is  for  the  court  to  determine  whether  there  is  evidence  to 
render  an  Instruction  relevant.  An  instruction  cannot  be  given 
and  its  consideration  by  the  jury  made  to  depend  upon  whether 
the  jury  finds  that  there  is  or  is  not  such  evidence.  Roxoan  t£-  Co. 
V.  Hull,  336. 
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8.  Upon  the  trial  of  an  indictment  under  section  1,  chapter 
151,  Code,  for  unlawfully  keeping  and  exhibiting  a  gambling 
device  commonly  called  a  "slot  machine,"  it  is  not  error  to  in- 
struct the  jury  that  "if  the  jury  shall  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  slot  machine  described  in 
the  indictment  is  a  gaming  table,  and  that  the  said  machine 
is  so  constructed  that  it  offers  unequal  chances  to  the  player 
and  exhibitor,  and  that  the  unequal  chances  are  in  favor  of  the 
exhibitor  of  said  machine,  then  the  said  slot  machine  is  a 
gaming  table  of  like  kind  and  character  to  A,  B,  C  and  E  0 
table,  faro  bank  and  keno  table."  State  v.  Cfaughan,  692. 
See  Assault  tcith  Intent  to  Kill  1. 

-INSUFFICIENT  EVIDENCE.     See  Express  Trust  1;  Xeic  Trial  2,  3. 

INSURANCE. 

1.  A  false  statement  by  an  applicant  for  insurance  to  the  agent 
that  such  applicant  is  sole  and  absolute  owner  of  the  house,  the 
agent  not  knowing  the  contrary,  avoids  the  policy.  Tyree  v. 
Insurance  Co,,  63. 

2.  An  insurance  policy  provides  that  "if  the  title  or  interest  of 
assured  is  less  than  the  entire,  absolute,  unconditional,  unin- 
cumbered, fee  simple  ow^nership"  the  insurance  company  shall 
not  be  liable  under  the  policy.  Such  provision  is  reasonable, 
and  if  the  insured  has  not  such  title  or  interest,  no  recovery 
can  be  had  on  the  policy.    Id,  63. 

INSURANCE   AGENT. 

1.  An  insurance  company,  establishing  a  local  agency,  is  respon- 
sible to  the  parties  with  whom  the  agent  transacts  business  for 
his  nets  and  declarations  within  the  scope  of  his  employment 
and  to  the  extent  of  the  authority  apparently  conferred  upon  him 
by  the  compan3',  and  a  limitation  upon  such  apparent  authority, 
not  communicated  to  the  insured  before  he  acted  upon  the  repre- 
sentations or  conduct  of  the  agent,  will  not  relieve  the  company 
from  liability,  unless,  after  discovery  of  the  want  of  authority 
in  the  agent,  the  insured  has  precluded  himself  from  the  assei^ 
tion  of  his  rights  by  laches,  (By  three  Judges.)  Medley  v. 
Insurance  Co.,  342. 

INSURANCE  COMPANY. 

1.  When  an  insurance  agent,  entrusted  with  blank  policies  and 
authorized  to  fill  up,  countersign  and  deliver  them.  Is  correctly 
informed,  by  the  person  whose  property  he  undertakes  to  insure, 
as  to  the  state  of  the  title  and  other  facts  material  to  and  affec- 
ing  the  inception  of  the  contract,  so  far  as  inquiry  is  made  re- 
specting them,  and  takes  no  written  application  for  the  insur- 
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ance,  and  then  Issues  a  policy  embodying,  as  warranties  therein, 
facts  different  from  those  which  were  given  to  him  by  the  in- 
sured, the  company  Is  estopped  from  defending  a  claim  for  loss 
under  the  policy  on  the  ground  of  such  false  recitals,  unless  it 
is  shown  that  the  insured  has  prior  or  contemporaneous  notice 
of  wane  of  authority  in  the  agent  to  waive  conditions.  (By 
three  judges.)     Medley  v.  Insurance  Co.^  342. 

2.  A  contract  in  writing  is  presumed  to  be  the  embodiment  of  an 
antecedent  verbal  agreement,  and,  upon  clear  and  full  proof, 
that  the  person  who  undertook  the  preparation  of  it  has,  by  mis- 
take or  fraud,  written  the  contract  different  from  what  It  was 
as  made  by  the  parties,  it  may  be  reformed  in  equity,  and  where 
such  departure  occurs  in  a  policy  of  insurance  prepared  by  an 
agent  of  the  company.  It  raises  an  equitable  estoppel  against  the 
company  which  may  be  effectually  asserted  by  the  Insured  in  a 
court  of  law,  unless  he  had  notice  of  want  of  authority  In  the 
agent  to  waive  the  conditions  at  all  or  except  in  a  specific  man- 
ner.    (By  three  judges.)     Id.  342. 

'3.  Denial  by  an  insurance  company  of  its  liability  on  other  grounds, 
within  the  time  allowed  for  furnishing  preliminary  proofs  of 
loss,  is  in  law  a  waiver  of  the  conditions  of  the  policy  requiring 
such  proofs.    Id.  344. 

4.  If  the  furnishing  of  proof  of  loss  is  made  by  an  Insurance 
policy  a  condition  precedent  to  action  upon  It,  performance 
or  'waiver  of  it  must  be  shown  before  recovery  can  be  had. 
Such  is  the  case  where  the  policy  provides  that  no  action 
shall  be  brought  until  Its  conditions  are  complied  with  and  it 
requires  such  proof  of  loss.    Munson  v.  Insurance  Co.t  423. 

INTERESTED  PERSON.     See  Mandamus  1,  3. 

INTOXICATING  LIQUORS. 

1.  Under  section  18,  chapter  32,  Code,  an  allegation  in  a  bill  in 
equity  charging  that  intoxicating  liquors  are  sold  and  vended 
by  the  defendant,  at  a  certain  described  house,  building  or 
place  "contrary  to  law"  is  Insufficient  for  uncertainty.  It  should 
further  allege  in  what  manner  such  liquors  are  sold  and 
vended  contrary  to  law;  as,  without  having  a  State  license 
therefor.     Cohen  v.  The  King  Knob  Cluhj  101. 

JUDGMENT. 

1.  Although  the  statute  requires  that  a  judgment  of  a  justice 
shall  be  entered  within  twenty-four  hours  after  trial  (Sundays 
excepted)  a  judgment  rendered  within  such  time,  but  enter<>d 
after  the  time  thus  directed,  Is  not  void.  Packet  Co.  v.  BellviJle, 
560. 

2.  Where  a  judgment  In  an  action  tried  before  a  justice  Is  ren- 
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dered  and  publicly  announced  by  the  Justice  on  the  day  and  at 
the  close  of  the  trial,  although  the  clerical  work  of  enterSns 
the  juflgnient  upon  his  docket  Is  not  performed  until  a  few 
days  thereafter,  the  statute  is  substantially  compiled  with,  l^ 
See  Writ  of  Error  1. 

JUDGMENT  REVERSED.    See  Demurrer  to  Evidence  5,  6. 

JURISDICTION. 

1.  Besides  having  jurisdiction  of  the  class  of  causes  to  which  a 
given  cause  of  action  belongs,  a  court  must  obtain,  cognizance  of 
the  particular  cause  by  requisite  process,  before  it  can  hear  and 
determine  it.    Moore  v.  Holt,  508. 

2.  Prohibition  will  not  lie  to  restrain  an  inferior  court  from  ex- 
ercising jurisdiction  in  a  particular  case,  m  a  class  of  cases  oC 
which  such  court  had  jurisdiction.  Packet  Company  y.  BellviRe, 
560. 

See  County  Court  1;  Circuit  Court  1;  ProhiMtion  4,  5;  Fid* 
ciary  2. 

JURY. 

1.  If  a  new  trial  depends  upon  the  weight  of  testimony,  or  infer- 
ences from  it.  the  jury  are  exclusively  and  almost  uncontrol- 
ably  the  judges.    State  v.  Sullivan,  597. 

2.  Where  some  evidence  has  been  given  to  sustain  a  verdict  a 
new  trial  will  not  be  granted  merely  because  the  case  is  some- 
what doubtful,  or  the  judge,  if  a  juror,  would  have  found  a  dif- 
ferent verdict.  The  evidence  must  be  plainly,  manifestly  insuf- 
ficient, and  the  verdict  work  injustice.  This  applies  a  fortiori 
to  an  appellate  court.    Id, 

JUSTICE. 

1.  After  a  justice  has  rendered  and  publicly  announced  his  jadff- 
ment  in  an  action  at  the  close  of  the  trial,  the  entry  thereof 
upon  the  justice's  docket  is  purely  ministerial,  and  not  jndiciaL 
Packet  Co,  v.  Bellville,  560. 

JUSTICE'S  DOCKET.    See  Judffment  2;  Justice  1. 
LACHES.    See  Express  Trust  2;  Fire  Insurance  Policy  9. 

LAND. 

1.  The  written  power  to  sell  land  does  not  include  the  power  t» 
option  unless  so  expressed.     Tib'bs  v.  Zirkle,  49. 

2.  An  option,  not  authorized  by  a  written  ];>ower  to  sell,  is  not 
binding  on  the  land  owners  or  a  co-agent  under  such  power  to 
sell  without  express  ratification.    Id. 
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3.  A  CD-agent  under  a  power  to  sell,  Is  not  bound  by  an  un- 
authorized option,  not  given  or  ratified  by  himself,  and  if  he 
purchase  the  land  for  himself,  he  cannot  be  held  as  a  trustee 
for  the  claimant  under  such  option.    Id. 

4.  An  option  given  for  a  valuable  money  consideration  cannot 
be  revoked  until  the  time  limit  therein  has  expired.  If  such 
option  is  without  consideration,  it  may  be  withdrawn  or  revoked 
at  any  time  before  acceptance.    Id, 

6.  An  option  given  without  authority  while  not  binding  on  the 
land  owners  who  did  not  authorize  or  ratify  it,  is  binding  and 
enforceable  against  the  optioner  whose  land  is  included  therein. 
Id.  50. 

6.  A  person  who  has  taken  an  option  upon  land,  but  has  not 
paid  the  purchase  money  In  full,  is  not  a  purchaser  for  value 
without  notice.    Id. 

LAND  OWNERS.     See  Land  2. 

LiEASEj. 

1.  A  lease  which  provides  that  the  tenant  may  have  the  refusal 
of  the  premises  from  month  to  month  so  long  as  the  tenant 
may  desire  to  occupy  the  premises,  is  a  grant  of  preference  over 
other  proposed  tenants  if  the  landlord  continues  to  rent  the 
property.  Such  lease  terminates  at  the  end  of  each  month,  and 
no  notice  to  quit  is  necessary.  A  demand  for  the  possession  of 
the  property  is  sufficient  to  prevent  a  renewal  of  the  tenancy 
and  give  the  landlord  the  right  to  sue  for  possession  at  the  end 
of  the  current  month.    Drinkard  v.  Heptinstall,  321. 

LEGAL  INTEREST. 

1.  P.  having  subscribed  for  twenty  shares  of  the  stock  of  de- 
fendant association  for  the  sole  purpose  of  borrowing  the  par 
value  thereof,  $2,000,  and  not  to  hold  any  part  of  said  stock 
as  investment  stock,  and  the  association  having  refused  to  loan 
P.  on  more  than  fifteen  of  said  shares  $1,500,  it  was  not  error 
to  apply  all  payments  of  dues  made  by  said  P.  on  the  twenty 
shares  of  stock  on  account  of  the  debt  of  $1,500,  and  its  legal 
interest.    Prince  v.  Building  d  Loan  Ass'n,  20. 

LESSOR.     See  Parties  3. 

LIABILITY.    See  Insurance  Company  1,  3;  Married  Woman  2. 

LICENSE.    See  Prohibition  2,  3. 

LIMITATIONS. 

1.     To  sustain  a  demurrer  to  a  bill  on  the  defense  of  the  statute 
of  limitations,  the  facts  to  warrant  that  defense  must  distinctly 
apear  on  the  face  of  the  bill.    Bragg  v.  Wiseman,  330. 
See  Contract  1,  11;  Fire  Insuance  Policy  11;  Trespass  6. 
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LOSS. 

1.  Notice  of  loss  may  be  given  to  an  insurance  company  through 
the  mail  at  the  risk  of  the  insured.  Deposit  of  it  in  the  mill 
is  prima  faciei  but  not  conclusive,  evidence  of  its  receptioE 
by  such  company.    Munson  v.  Insurance  Co.,  423. 

MANDAMUS. 

1.  A  pecuniary  interest  in  an  individual  in  the  act  sought  to 
be  compelled  by  mandamus  must  exist  to  maintain  it  Payne 
V.  Staunton,  202. 

2.  One  or  more  individuals  may  maintain  mandamus  to  compd 
the  doing  of  an  act,  in  which  the  public  at  large,  Iccludlog 
them,  have  a  common  interest.    Id, 

3.  Mandamus  will  not  lie  to  compel  inspection  of  records  by  a 
private  individual  for  the  sole  purpose  of  learning  evidence  for 
the  institution  of  criminal  prosecution.    Id, 

4.  Where  in  the  first  instance,  under  section  89,  chapter  3,  Code 
1899,  a  peremptory  mandamus  is  sought,  dispensing  with  a  rule  or 
conditional  mandamus,  notice  cf  the  application  must  be  first 
given,  and  the  adverse  party  allowed  to  defend.  Stanton  t. 
Wolmesdorft,  601. 

6.  Under  a  mandamus  awarded  under  section  89,  chapter  3,  Code 
1899,  a  canvassing  board  may  be  directed  and  compelled  to 
count  a  particular  ballot  in  a  particular  way  or  for  a  luirticular 
candidate.    Id. 

6.  The  extraordinary  writ  of  mandamus  will  never  be  issued  ia 
any  case  where  it  is  unnecessary,  or  where,  if  used,  it  would 
prove  unavailing,  fruitless  and  nugatory.  The  court  w^ill  not 
compel  the  doing  of  a  vain  thing.  A  mere  abstract  right,  un- 
attended by  any  substantial  benefit  to  the  party  asking  manda- 
mus, will  not  be  enforced  by  the  writ.  Hall  v.  Staunton,  684. 
See  Election  1. 

MARRIED  WOMAN. 

1.  Where  one  dies  intestate  seized  in  fact  of  an  estate  of  inherit- 
ance in  land,  and  one  of  his  heirs  is  a  married  woman  and 
dies,  she  has  seisin  in  fact  so  as  to  entitle  her  surviving  husband 
to  curtesy  in  her  shares.    Bragg  v.  Wiseman,  331. 

2.  The  husband  being  the  head  of  the  family  and  under  a  legal 
duty  to  support  it,  the  separate  estate  of  the  wife  Is  not  liable 
for  an  account  for  family  necessaries  supplied  by  a  merchant, 
when  it  is  not  shown  that  she  has  agreed  to  pay  for  them  or 
estopped  herself  from  denying  liability  thereof.  Anderson  r. 
Davis  d  Ould,  429. 

MARKED  BALLOT. 

1.  Distinguishing  marks  on  a  ballot  will  not  cause  its  exclusion 
from  the  count    Doll  y.  Bender,  404. 
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2.  Though  lines  through  the  heading  of  a  ballot  or  through  the 
ballot  are  not  used,  still  if  other  marks  of  cancellation  are 
used,  and  they  plainly  indicate  that  the  ballot  has  not  been 
voted,  the  ballot  is  efl!ectua!ly  defaced,  and  can  not  be  counted. 
Id. 

3.  Though  defacing  lines  do  not  pass  entirely  through  a  bal- 
lot or  its  heading,  yet  if  it  is  manifest  that  the  voter  did  not 
intend  to  vote  that  ballot,  the  defacement  is  sufflcient.    Jd. 

4.  Defacing  marks  to  cancel  a  ballot  must  be  within  the  ballot 
column  or  its  head  in  jr.  Words  only  above  the  heading  or  elso- 
-wiierc  outside  the  ballot,  such  as  "I  vote  this  ticket,"  do  not 
select  that  ballot  and  cancel  the  others.     Id.  404. 

5.  A  name  is  written  in  the  space  between  two  offices,  and 
the  printed  names  of  the  candidates  are  not  erased.  The  bal- 
lot counts  for  the  office  above  the  written  name  and  for  that 
name,  not  for  the  candidate  for  the  office  below.  It  would  be 
otherwise  if  the  printed  name  of  the  candidate  for  the  office 
below  were  erased.    Id. 

6.  A  ballot  from  which  some  of  the  offices  and  names  of  camil- 
dates  for  them  have  been  cut  entirely  out  with  a  knife,  instead 
of  being  erased  with  a  pen  or  pencil,  is  a  good  ballot  for  the 
offices  and  candidates  left  in  it.  The  provision  of  the  statute 
requiring  erasure  with  pen  or  pencil  is  directory.    Id. 

MEASURE  OF  DAMAGES.     See  Brokeu  Contract  1. 

MERCHANT. 

1.  A  retail  merchant  who,  after  conducting  his  Individual  busi- 
ness as  such  merchant  under  a  name  and  style  similar  to 
those  commonly  used  by  co-partnerships  and  corporations, 
sells  his  store  to  another  who  continues  to  carry  it  on  under 
the  same  name  and  style,  purchasing  in  the  name  under  which 
the  business  is  conducted,  goods  from  the  former  dealers  of  his 
predecessor,  must  give  such  former  dealers  notice  of  his  re- 
tirement from  the  business  to  avoid  liability  for  the  purchase 
money  of  goods  so  purchased  after  his  retirement,  unless,  be- 
fore such  subsequent  sales,  such  former  dealers  had  knowledge^ 
of  the  change  of  proprietorship  of  the  store.  Werner  Co.  v. 
Calhoun,  246. 

2.  A  former  dealer  is,  in  such  case,  entitled  to  actual  notice 
and  publication  thereof  in  a  newspaper  and  changing  the  name 
of  the  proprietor  on  the  sign  at  the  plac3  of  business  do  not  con- 
stitute notice  to  him.    Id. 

3.  On  an  issue  as  to  whether  or  not  actual  notice  was  given  In 
such  case,  notoriety  of  the  fact  of  the  change  of  proprietorship 
in  the  town  in  which  the  business  is  carried  on  is  not  admiss- 
ible evidence,  unless  connected  with  other  facts  which",  together 
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with  it,  form  a  sufficient  basis  for  a  finding  by  the  jury  of  ac- 
tual knowledge  on  the  part  of  the  former  dealers;  nor  is  it  per- 
missible to  show  that,  before  the  retirement,  checks  given  in 
payment  of  bills  bore  the  signature  of  the  proprietor  of  the 
store,  and,  after  the  sale,  the  name  under  which  the  business 
was  carried  on  for  signature.    Id. 

MINISTERIAL  OFFICE. 

1.     Ministerial  Officer.    Can  he  refuse  to  perform  an  act  required 

by  an  unconstitutional  statute  before    it    has    been    judicially 

declared  invalid?    Payne  v.  Staunton,  202. 

MISJOINDER.    See  Count  1,  2. 

MORTGAGE. 

1.  Any  writing  charging  a  debt  on  property,  though  not  a  formal 
mortgage  is  an  equitable  mortgage  or  lien.    Feeljf  v.  Bryan,  586. 

MORTGAGE  AFTER  LOAN. 

1.  Under  section  2,  chapter  74,  Code  1899,  if  one  lend  money  to  a 
solvent  person,  with  the  agreement  that  a  mortgage  is  to  be 
made  on  certain  property  to  secure  loan,  and  later,  when  in- 
solvent, the  borrower  makes  the  mortgage  it  is  not  a  good  pref- 
erence as  to  other  debts  existing  at  the  date  of  the  mortgage. 
Feehy  v.  Bryan,  586. 

MURDER. 

1.  Where  a  statute  establishes  degrees  of  the  crime  of  murder, 
and  provides  that  all  willful,  deliberate  and  premeditated  kill- 
ing, shall  be  murder  in  the  first  degree,  evidence  that  the  ac- 
cused was  intoxicated  at  the  time  of  the  killing,  is  competent 
for  the  consideration  of  the  jury,  upon  the  question  whether 
the  accused  was  in  such  condition  of  mind  as  to  be  capable  of 
deliberation  and  premeditation.    State  v.  Herzog,  75. 

NEGLIGENCE. 

1.  A  minor  who  enters  the  employ  of  another  assumes  the 
risks  of  all  such  apparent  dangers  as  he  is  capable  of  compre- 
hending and  avoiding  and  in  a  suit  against  his  employer  be- 
cause of  his  death  by  reason  of  the  alleged  negligence  of  his 
employe,  It  must  be  shown  that  his  death  was  occasioned  by 
negligence  on  the  part  of  the  employer  other  than  such  appar- 
ent danger.  Williams  v.  Coal  &  Coke  Co:,  85. 
See  Damages  1. 

NEW  EVIDENCE.    See  Injunction  3. 
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NEW  TRIAL. 

1.  When  tlie  court  lias  improperly  instructed  tlie  jury  as  to 
tire  law  governing  the  facts  as  shown  in  evidence,  a  verdict 
in  accordance  with  such  instructions  should,  on  motion  of 
the  prejudiced  party,  be  promptly  set  aside,  and  a  new  trial 
granted.    Dorr  v.  Camden,  227. 

2.  The  Supreme  Ck>urt  may  In  some  instances  grant  a  new  trial 
even  on  conflicting  evidence,  but  should  do  so  rarely  and  witbi 
the  utmost  caution.  It  should  do  so  only  where  the  verdict 
plainly  works  wrong  and  injustice.    State  v.  Sullivan,  597. 

3.  A  verdict  should  not  be  set  aside  when  the  evidence  is  contra- 
dictory, if  after  the  evidence  has  been  considered  most  favor- 
ably to  the  verdict,  it  does  not  still  appear  that  the  verdict  is 
plainly  not  warranted  by  the  evidence.    Id, 

4.  The  opinion  of  a  circuit  court  refusing  a  new  trial  dependent 
on  oral  evidence  involving  only  questions  of  fact,  is  very  forci- 
ble in  the  appellate  court    Id, 

5.  Rarely  can  the  Supreme  Ck>urt  set  aside  a  verdict  dependent 

on  weight  of  evidence,  and  approved  by  the  circuit  judge.  The 
Code  of  1899,  chapter  131,  section  9,  does  not,  even  if  it  could 
do  so  under  the  Constitution,  direct  the  courts  as  to  what 
effect  they  shall  give  evidence  upon  a  motion  for  a  new  triaL 
Buck  V.  Newherry,  681. 

See  Instruction  4;  Decree  1;  Injunction  3;  TriaJ  Voluntary  1; 
Jury  1,  2.    « 

NONSUIT. 

1.  When  a  plaintiff  has  suffered  a  nonsuit  with  leave  to  re-in- 
state his  action  "within  the  time  prescribed  by  law;  by  payment 
of  all  costs,  etc."  On  payment  of  all  costs  by,  and  on  motion  of 
plaintiff  the  nonsuit  was  set  aside  and  the  cause  reinstated 
without  notice  to  defendant,  who  appeared  generally  and  moved 
to  dismiss  the  action  for  want  of  such  notice.  Held:  Not  error 
to  refuse  to  dismiss  as  by  general  appearance  defendant  waived 
notice.    Id, 

NOTICE. 

1.  Section  5,  chapter  134,  Code,  1899,  in  requiring  "reasonable 
notice  to  the  opposite  party"  of  a  motion  to  reverse  a  decree 
upon  a  bill  taken  for  confessed,  demands  such  notice  to  any 
party  who  has  an  interest  in  the  maintenance  of  the  decree 
whether  plaintiff  or  defendant    Morrison  v.  Leach,  i2B. 

'  See  Injunction  2;  Land  6;  Merchant  1,  2,  3;  Lease  1;  Nonsuit  1/ 
Mandamus  4. 

NOTICE  OP  INCUMBRANCE.    See  PurcTiaser  1. 
OFFICE.    See  Writ  of  Error  2;  ProhiUtion  6. 
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with  it.  form  a  sufficient  basis  for  a  finding  by  the  jury  of  ac- 
tual knowledge  on  the  part  of  the  former  dealers;  nor  is  it  per- 
missible to  show  that,  before  the  retirement,  checks  given  in 
payment  of  bills  bore  the  signature  of  the  proprietor  of  the 
store,  and,  after  the  sale,  the  name  under  which  the  business 
was  carried  on  for  signature.    Id, 

MINISTERIAL  OFFICE. 

1.     Ministerial  Officer.    Can  he  refuse  to  perform  an  act  required 

by  an  unconstitutional  statute  before    it    has    been    judicially 

declared  invalid?    Payne  v.  Staunton,  202. 

MISJOINDER.    See  Count  1,  2. 

MORTGAGE. 

1.  Any  writing  charging  a  debt  on  property,  though  not  a  formal 
mortgage  is  an  equitable  mortgage  or  lien.    FeeJy  v.  Bryan,  586. 

MORTGAGE  AFTER  LOAN. 

1.  Under  section  2,  chapter  74,  Code  1899,  if  one  lend  money  to  a 
solvent  person,  with  the  agreement  that  a  mortgage  is  to  be 
made  on  certain  property  to  secure  loan,  and  later,  when  in- 
solvent, the  borrower  makes  the  mortgage  it  is  not  a  good  pref- 
erence as  to  other  debts  existing  at  the  date  of  the  mortgage. 
Feehy  v.  Bryan,  586. 

MURDER. 

1.  Where  a  statute  establishes  degrees  of  the  crime  of  mnider, 
and  provides  that  all  willful,  deliberate  and  premeditated  kill- 
ing, shall  be  murder  in  the  first  degree,  evidence  that  the  ac- 
cused was  intoxicated  at  the  time  of  the  killing,  is  competent 
for  the  consideration  of  the  jury,  upon  the  question  whether 
the  accused  was  in  such  condition  of  mind  as  to  be  capable  of 
deliberation  and  premeditation.    State  v.  Herzog,  75. 

NEGLIGENCE. 

1.  A  minor  who  enters  the  employ  of  another  assumes  the 
risks  of  all  such  apparent  dangers  as  he  is  capable  of  compre- 
hending and  avoiding  and  in  a  suit  against  his  employer  be- 
cause of  bis  death  by  reason  of  the  alleged  negligence  of  his 
employe,  it  must  be  shown  that  his  death  was  occasioned  by 
negligence  on  the  part  of  the  employer  other  than  such  appar- 
ent danger.  Williams  v.  Coal  d  Coke  Co:,  85. 
See  Damages  1. 

NEW  EVIDENCR    See  Injunction  3. 
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NEW  TRIAL. 

1.  When  the  court  has  improperly  instructed  the  jury  as  to 
the  law  governing  the  facts  as  shown  in  evidence,  a  verdict 
in  accordance  with  such  instructions  should,  on  motion  of 
the  prejudiced  party,  be  promptly  set  aside,  and  a  new  trial 
granted.    Dorr  v.  Camden,  227. 

2.  The  Supreme  Ck>urt  may  in  some  instances  grant  a  new  trial 
even  on  conflicting  evidence,  hut  should  do  so  rarely  and  withi 
the  utmost  caution.  It  should  do  so  only  where  the  verdict 
plainly  worldb  wrong  and  injustice.    State  v.  Sullivan,  697. 

3.  A  verdict  should  not  be  set  aside  when  the  evidence  is  contra- 
dictory, if  after  the  evidence  has  been  considered  most  favor- 
ably to  the  verdict,  it  does  not  still  appear  that  the  verdict  is 
plainly  not  warranted  by  the  evidence.    Id. 

4.  The  opinion  of  a  circuit  court  refusing  a  new  trial  dependent 
on  oral  evidence  involving  only  questions  of  fact,  is  very  forci- 
ble in  the  appellate  court    Id, 

6.  Rarely  can  the  Supreme  Ck>urt  set  aside  a  verdict  dependent 
on  weight  of  evidence,  and  approved  by  the  circuit  Judge.  The 
Code  of  1899,  chapter  131,  section  9,  does  not,  even  if  it  could 
do  so  under  the  Constitution,  direct  the  courts  as  to  what 
effect  they  shall  give  evidence  upon  a  motion  for  a  new  triaL 
Buck  V.  Newherry,  681. 

See  Instruction  4;  Decree  1;  Injunction  3;  Trial  Voluntary  1; 
Jury  1,  2.    • 

NONSUIT. 

1.  When  a  plaintiff  has  suffered  a  nonsuit  with  leave  to  re-in- 
state his  action  "within  the  time  prescribed  by  law;  by  payment 
of  all  costs,  etc."  On  payment  of  all  costs  by,  and  on  motion  of 
plaintiff  the  nonsuit  was  set  aside  and  the  cause  reinstated 
without  notice  to  defendant,  who  appeared  generally  and  moved 
to  dismiss  the  action  for  want  of  such  notice.  Held:  Not  error 
to  refuse  to  dismiss  as  by  general  appearance  defendant  waived 
notice.    Id. 

NOTICE. 

1.  Section  5,  chapter  134,  Code,  1899,  in  requiring  "reasonable 
notice  to  the  opposite  party"  of  a  motion  to  reverse  a  decree 
upon  a  bill  taken  for  confessed,  demands  such  notice  to  any 
party  who  has  an  interest  in  the  maintenance  of  the  decree 
whether  plaintiff  or  defendant  Morrison  v.  Leach,  i26. 
See  Injunction  2;  Land  6;  MercTiant  1,  2,  3;  Lease  1;  Nonsuit  V 
Mandamus  4. 

NOTICE  OP  INCUMBRANCE.    See  PurclMser  1. 
OFFICE.    See  Writ  of  Error  2;  Prohil>ition  5. 
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OFFICE  JUDGMENT- 

1.  At  the  term  at  whlcli  an  office  judgment  would  become 
final  by  operation  of  the  statute,  if  the  plaintiff  agrees  with 
the  defendant  to  continue  the  case  until  the  next  term  and 
such  agreement  and  continuance  is  entered  of  record,  they 
will  prevent  the  office  judgment  becoming  final  by  operation 
of  the  statute,  and  U  cannot  thereafterwards  become  final 
until  it  Is  entered  up  as  the  judgment  of  the  court.  Javie9  Bom 
d  Co,  Y.  Qott  d  Ball,  223. 

2.  Before  such  office  judgment  becomes  final  by  such  entry, 
the  defendant  may  have  the  same  set  aside  by  flling  his  coun- 
ter affidavit  and  pleading  to  issue.    Id, 

OFFICER.    See  Bill  of  Discovery  1. 

OFFSET. 

1.  On  the  28th  day  of  March,  1898,  S.  brought  his  action  against 
T.  befcro  a  Justice,  on  a  store  account  for  $2.60.  On  the  same 
-day  T.  paid  to  the  justice  the  $2.60  and  costs,  and  the  action  was 
dismissed,  and  at  the  same  time  T.  commenced  his  action 
against  S.  for  |100  leaned  money.  S.  sAiswered  the  action  of  T. 
that  as  the  claim  of  plaintiff  existed  at  the  time  the  action  of  3. 
was  brought,  and  plaintiff  failed  to  assert  same  in  said  action 
as  a  setoff  or  otherwise  he  was  precluded  under  section  55. 
chapter  50,  Code,  from  maintaining  his  actitfn  for  Its  recovery. 
Held:  Neither  of  the  claims  having  been  litigated  to  final  judg- 
ment  the  claim  of  T.  is  not  affected  by  said  section  55.  Tuck  v. 
Shein,  466. 

OPTION.      See  Land,  1,  2,  4,  5. 

ORDER.     See  Demurrer  1. 

ORDER  OF  DISMISSAL.    See  Indictment  1. 

PAROL  CONTRACT. 

1.  Where  a  purchaser  under  a  parol  contract  has  been  placed  in 
possession  and  held  under  the  contract  and  paid  ail  or  part  of 
the  purchase  money,  and  made  valuable  permanent  improre- 
ments  upon  the  land,  and  such  possession  has  been  actual,  and 
exclusive  and  not  as  a  tenant  of  the  vendor,  he  may  maintain 
his  bill  in  a  court  of  equity  for  specific  performance.  lUUiiff  t. 
Sommers,  30. 

PARTIES. 

1.     Where  a  trustee  brings  a  suit  in  equity  for  the  benefit  of 

those  he  represents,  the  latter  ordinarily  are  necessary  partlet 

to  such  suit    Pyte  y.  Henderson,  122. 
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2.  In  a  controversy  between  two  sets  of  lessees  under  two  sev- 
eral leases,  co-tenants  interested  under  either  one  or  both 
such  leases  should  be  made  parties  to  a  bill  in  equity  filed  to 
settle  such  controversy.    Id. 

3.  The  lessor  or  landlord  is  a  necessary  party  to  a  bill  in 
chancery  filed  by  subsequent  lessees  to  enforce  the  forfeiture 
of,  set  aside  and  annul  a  prior  lease  covering  the  same  subject 
matter.    Id, 

4.  A  person  cannot  be  made  a  party  to  a  bill  by  merely  inserting 
h!s  name  in  the  caption  thereof,  but  the  bill  must  contain  some 
allegation  showing  such  person's  interest  or  claim  to  interest  in 
the  subject  matter  in  controversy,    Preston  v.  West,  391. 

See  Award  1. 

PARTNERSHIP.     See  Coimt  1. 

PAYMENT. 

1.  Casual  admissions  alone,  although  in  writing,  are  insuffi- 
cient to  show  payment  of  an  acknowledged  debt,  when  payment 
is  denied  and  the  debtor,  being  called  upon  to  prove  it,  fails 
to  testify  or  introduce  other  evidence.  Anderson  v.  Davis  & 
Ould,  429. 

2.  As  a  general  rule  payments,  when  not  applied  by  the  parties, 
are  applied  by  the  law  to  the  oldest  of  several  debts.  Rowan  v. 
Chenowethf  325. 

PERSONAL  REPRESENTATIVE.    See  Estate  1. 

PLAINTIFF.    See  Divorce  2. 

PLEADING. 

1.  On  appeal  from  a  justice  the  case  may  be  tried  on  such  plead- 
ings as  will  secure  substantall  justice  between  the  parties, 
whether  such  pleadings  are  made  up  in  court  or  before  the  jus- 
tice. The  circuit  court  may  amend  the  pleadings  to  promote 
the  ends  of  justice  and  secure  a  fair  trial.  Drinkard  v.  Heptin- 
stall,  321. 

2.  It  is  necessary  that  a  mixed  bill  for  discovery  and  relief 
show  that  the  plaintiff  has  a  good  case  for  recovery  or  defense, 
in  order  to  obtain  discovery.    Munson  v.  Insurance  Co.,  423. 

POLICE  POWER.    See  Oaming  Table  1. 

POLL  BOOEB.    See  Elections  1. 

POSSESSION.    See  Coparcener  1. 

POWER  TO  SELL.    See  Land  1. 
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PREPONDERANCE.  See  Demurrer  to  Evidence  3;  Mortgage  After 
Loan  1. 

PRINCIPAL  AND  AGENT. 

1.  An  agency,  uncoupled  with  an  interest,  and  not  for  a  fixed  time, 
may  be  revoked  by  the  principal  at  will  without  liability  for 
damages;  and  though  it  be  for  a  fixed  time,  stil  it  may  be  re- 
yoked  at  will,  but  the  principal  will  be  liable  to  the  agent  for 
damages  for  wrongful  revocation  within  such  time.  There  is 
often  a  difference  between  a  power  to  revoke  and  a  right  to  re- 
voke, as  between  principal  and  agent    Rotoan  d  Co.  v.  HuU,  335. 

PROCEDURE.     See  Arbitration  1. 

PROHIBITION. 

1.  Prohibition  does  not  lie  where  the  act  complained  of  has 
been  already  done.    Tovm  of  Hawks  Nest  v.  County  Court  689. 

2.  Prohibition  will  not  lie  to  prohibit  a  county  assessor  from 
issuing  a  license  to  sell  liquor.    Id. 

3.  Prohibition  d«es  not  lie  to  prevent  a  county  court  from  granting 
license  to  sell  liquor  or  compel  it  to  revoke  a  license  granted 
without  the  consent  of  a  town  council.    Id. 

4.  The  writ  of  prohibition  lies  only  to  inferior  courts,  boards, 
ofllcer  or  tribunals,  having  judicial,  or  Quo^t- judicial,  powers, 
to  confine  them  within  their  respective  jurisdictions.  It  cannot 
be  invoked  against  individuals  in  respect  to  rights  claimed  by, 
or  asserted  against,  them.    Moore  v.  Holt,  507. 

5.  By  its  writ  of  prohibition,  a  court  acquires  no  jurisdiction  of 
a  controversy  concerning  the  title  to  an  ofllce.    Id.  508. 

See  Gaming  Devices  1;  Jurisdiction  2. 

PROMISE  OF  PAYMENT.    See  Assumpsit  2. 

PROMISSORY  WARRANTY. 

1.     Forfeiture  for  breach  of  a  promissory  warranty  is  not  waived 

by  retention  of  the  premium  after  notice  thereof.     Medley  v. 

Insurance  Co.,  344. 

PROOF.    See  Unlawful  Gaming  2. 

PROOF  OF  LOSS.    See  Fire  Insurance  Policy,  15, 16;  Insurance  Co., 

4. 

PUBLIC  NUISANCE. 

1.  Public  nuisance — power  to  destroy  things  constituting.  Woods 
V.  Cottrell,  477. 

PUBLIC  PLACE.    See  Unlawful  Gaming  1, 
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PUBLIC  RECORDS. 

1.  Inspection  of  records  and  papers  in  a  county  clerk's  oflSce  is 
not  a  right  vested  in  every  person  or  under  all  circumstances. 
The  person  asking  it  must  have  an  interest  In  the  record  or 
paper  of  which  inspection  is  sought  and  the  inspection  must 
be  for  legitimate  purpose.  Payne  v.  Staunton,  202. 
See  County  Clerk  1,  2;  Mandamus  3. 

PUBLIC  ROADS.     See  Injunction  1. 

f 
PURCHASE.      See  Land  3. 

PURCHASER. 

1.  Where  a  subsequent  purchaser  has  actual  notice  that  the 
property  in  question  was  incumbered  or  affected,  he  is  charged 
constructively  with  notice  of  all  the  facts  and  instruments, 
to  the  knowledge  of  which  he  would  have  been  led  by  an  inquiry 
into  the  incumbrance  or  other  circumstances  affecting  the  prop- 
erty, of  which  he  had  notice.    Clark  v.  Bayers  &  Lambert,  512. 

2.  One  who  claims  the  protection  of  a  court  of  euity  as  a  bona 
fide  purchaser,  must  show  that  lie  had  acquired  the  legal  title 
before  notice  or  knowledge  of  facts  equivalent  to  notice.  Id. 
See  Parol  Contract  1;  Land  3. 

PURCHASER  FOR  VALUE.     See  Land  6. 

PURCHASING  PARTIES: 
1.    Where   two   persons   are  attempting   to   purchase   the  same 
property,  neither  is  bound  by  any  notice  of  the  acts  of  the 
other,  until  an  enforcible  contract  is  made  with  one  of  them. 
Poling  V.  Williams,  70. 

PERJURED  TESTIMONY. 

1.  As  a  general  rule  a  bill  in  equity  based  on  perjured  testi- 
mony, given  at  the  law  trial,  or  on  false  or  forged  documentary 
evidence  introduced  there,  will  not  be  entertained;  and  the  alle- 
gation that  the  complainant  was  surprised  by  the  perjury  or 
forged  evidence  does  not  change  the  rule.  Warehouse  Co.  v. 
Pridemore,  451. 

RAILROAD. 

1.  R.  &  R.  shipped  by  the  C.  &  0.  Railway  Company,  a  box  of 
goods  on  the  14th  day  of  September,  1900,  from  White  Sulphur, 
West  Virginia,  to  Newark,  N.  J.  On  the  28th  of  November. 
1900,  the  carrier  tendered  the  box  to  La  Pierre  Company,  the 
consignee,  who  refused  to  accept  the  same.  R.  &  R.  brought 
their  action  of  assumpsit  for  the  value  of  the  goods,  alleging 
their  loss.  The  plaintiffs  proved  the  tender  of  the  goods  to 
the  consignee  and  consignee's  refusal  to  accept  them.  Held: 
Plaintiffs  Qpuld   not  recover  the  value  of  the  goods  in  said 
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action,  not  having  first  made  a  demand  on  the  carrier  there- 
for.   Ryland  d  Rankin  y.  Railway  Co.,  181. 

2.  Delay  on  the  part  of  the  carrier  does  not  constitute  a  con- 
Tersion  of  the  goods,  no  matter  how  long  continued,  so  as  to 
make  him  liable  for  their  value;  and,  so  long  as  the  goods 
remain  in  specie  the  plaintiff  can  recover .  from  the  carrier 
only  the  damage  which  he  sustained  by  the  delay.     Id.  182. 

3.  The  owner  cannot  charge  the  carrier  with  a  conversion  or 
the  value  of  the  goods  for  delay  however  long,  if  they  are 
safely  kept,  unless  they  have  been  demanded  of  the  carrier 
and  their  delivery  refused.    Id.  182. 

JIEAL   PROPERTY: 

1.  M.  on  behalf  of  l^imself  and  P.,  Joint  owners  of  a  tract  of 
land,  by  contract  under  seal — but  which  contract  was  not  au- 
thorized by  P. — sold  the  same  to  A.  receiving  from  A.  on  ac- 
count of  the  cash  payment  $250,  and  $50,  and  A.  also  paid  out 
for  surveying  the  land  for  M.  $255;  afterwards  at  the  sug- 
gestion and  request  of  M.  the  contract  was  mutually,  orally, 
rescinded,  M.  agreeing  to  repay  to  A.  the  said  three  sums  so 
paid  by  A.,  with  interest,  M.  acting  upon  such  oral  rescission 
resold  the  land  to  other  parties.  Held,  That  A.  could  recover 
in  assumpsit  from  M.  the  money  so  paid  by  him.  Arhogast  v. 
Mylius,  101. 

RECEIPT. 

1.  A  receipt  purporting  to  be  in  full  of  rent  of  real  estate  to 
a  specified  date,  or  other  account,  is  only  prima  facte  proof 
of  settlement  and  may  be  overcome  by  contradictory  evidence, 
and  no  rule  of  universal  application  as  to  the  nature  and  suf- 
ficiency of  such  evidence  can  be  formulated.  Anderson  v.  Davis 
d  Ould,  429. 

RECORD. 

1.  Amendments  of  the  records  of  the  circuit  court  in  pending 
appeal  cases,  cannot  be  made  in  this  Court,  but  application  for 
such  amendments  must  be  made  to  the  circuit  court  Omis- 
sions  of  the  clerk  in  copying  such  records  may  be  supplied  by 
certiorari,  and  papers  not  parts  of  such  record,  by  mistake 
copied  therein,  will  be  disregarded  if  apparent  from  the  record 
or  on  his  certificate  of  the  fact.  James  Sons  d  Co.  v.  Cfott  d 
Ball  223. 
See  Demurrer  1. 

RECORDED  INSTRUMENT.  See  Certificate  1. 
REINSTATEMENT.     See  Nonsuit  I. 
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REPEAL.    See  Statutes  2. 

RES  JUDICATA. 

1.  Reversal  of  a  decree  is  not  res  judicata  as  to  any  matters  not 
necessarily  passed  on  in  reaching  a  decree  of  reversal,  or  not 
passed  on  in  the  opinion.    Rowan  v.  Chenoweth,  325. 

RELATIONSHIP.    See  Fraudulent  Conveyance  13. 

RELEASE : 

1.     A  release  of  a  mere  personal  ohligation  is  not  required  to  he 

recorded.    Rutherford  v.  Rutherford^  56. 

See  Contract  4. 

RELEVANCY.    See  Witness  1. 

RIGHT  OF  APPEAL. 

1.  A  surety  in  an  execution  levied  on  the  property  of  the  prin- 
cipal debtor  has  such  Interest  in  the  controversy  over  the 
ownership  of  such  property,  to  which  he  is  a  party,  as  to  en- 
title him  to  appeal  from  a  Judgment  discharging  such  property 
from  the  lien  of  such  execution.    Hanna  v.  Bank,  185. 

ROADS. 

1.  In  such  case,  it  is  not  improper  to  Join  as  defendants  the 
county  court  or  other  tribunal,  charged  with  the  establishment 
and  maintenance  of  public  roads,  the  surveyor  of  roads  of  the 
proper  road  precinct,  and  the  road  contractor.  Wenger  v.  Fisher, 
13. 

SALE  OF  PROPERTY.    See  Fire  Insurance  Policy  12. 

SALE  OF  REAL  ESTATE. 

1.      It  is  error  to  decree  the  sale  of  real  estate  by  a  special  com- 
missioner in  a  cause  without  specifying  therein  the  terms  upon 
which  the  sale  is  to  be  made.    Building  d  Loan  Assn.  v.  West- 
fall,  306. 
See  Real  Property  1;  School  Commissioner  2,  3. 

SCHOOL  COMMISSIONER. 

1.  A  proceeding  instituted  and  prosecuted  by  a  commissioner  of 
school  lands,  undei  chapter  105  of  the  Code  of  1899,  for  the  sale 
of  forfeited  lands  for  the  benefit  of  the  school  fund,  is  a  Judi- 
cial proceeding — a  suit  in  chancery — and  must  be  commenced  as 
providwi  in  chapter  124  of  the  Code,  and  proceeded  in,  heard 
anl  determined  in  the  same  manner,  and  in  all  respects  <as  other 
suits  in  chanoery  are  brought,  prosecuted  and  proceeded  in,  and 
is  subject  to  the  same  rules  of  chancery  practice  as  other  suits 
in  chancery,  except  as  otherwise  provided  by  said  chapter. 
Starr  v.  Sampselle,  442. 
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2.  Such  suit  is  In  the  nature  of  a  proceeding  against  the  land 
itself,  and  a  sale  thereunder,  when  completed,  is  prima  fade 
evidence  of  the  forfeiture  of  the  land  against  all  persona  whom- 
soever.   Id, 

3.  Section  30  of  chapter  31  of  the  Code  of  1899,  providing  for 
the  redemption,  by  persons  under  disability,  of  lands  sold  by 
the  sheriff  for  delinquent  taxes  charged  thereon,  applies  to  sales 
made  to  individuals,  and  not  to  sales  made  to  the  State.    Id  443. 

SEISIN  IN  FACT. 

1.     When  a  bill  alleges  that  a  person  was  "seised  and  possessed** 

of  land,  it  prima  facie  imports  seisin  In  fact,  not  mere  seisin  In 

law.    Bragg  v.  Wiseman,  331. 

SEIZURE.    See  Gaming  Table  1,  2. 

SERVANT. 

1.  One  who  enters  upon  the  premises  of  another  as  a  servant  of 
the  proprietor  for  the  purpose  of  performing  labor  thereon 
for  the  proprietor,  whether  in  pursuance  of  a  contract  with  the 
owner  of  the  property  or  as  the  servant  of  an  independent 
contractor  engaged  in  the  performance  of  work  thereon,  is 
not  a  trespasser  nor  a  mere  licensee.  He  is  deemed  to  be  upon 
the  premises  by  Invitation  of  the  owner  who  owes  him  the 
duty  of  keeping  the  premises  in  a  reasonably  safe  condition. 
Williams  v.  Coal  d  Coke  Co.,  84. 

SERVICES.    See  Contingent  Fee  2. 

SETS-OFF.     See  Fraudulent  Conveyance  14. 
SHERIFF.     See  Tax  Sale  1. 

SOCIAL  AND  LITERARY  CLUB. 

1.  A  corporation  claiming  to  be  a  social  and  literary  club 
which  requires  no  qualifications  for  membership  except  the 
payment  of  an  initiation  fee  of  one  dollar,  for  which  fee  there 
is  issued  to  the  applicant  a  membership  card  and  a  coupon 
with  twenty  tickets  attached  each,  "good  for  five  cents  for 
games  and  supplies''  which  tickets  are  received  by  the  gen- 
eral manager  of  the  club  in  exchange  for  drinks,  one  ticket 
for  a  glass  of  beer,  and  two  tickets  for  a  drink  of  whisky, 
and  the  members  are  permitted  to  buy  such  coupons  with  five, 
ten,  or  twenty  tickets  attached  at  twenty-five  cents,  fifty  cents, 
and  one  dollar  each,  respectively,  to  be  ;50  exchanged  for  such 
drinks  at  such  club.  Held:  To  be  a  fraudulent  device  to  evade 
the  revenue  laws  of  the  State,  and  the  house,  building  or  place 
where  such  sales  are  made  will  be  held,  taken  and  deemed  to 
be  a  common  and  public  nuisance,  and  will  be  abated  as  such. 
Cohen  v.  The  King  Knob  Club,  108. 
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STATUTES. 

1.  When  a  statute  that  Is  declaratory  of  the  common  law  Is  re- 
I>ealed,  the  common  law  is  not  thereby  repealed,  and  it  remains 
in  force.    Harper  v.  Building  Asa^n,  149. 

2.  Such  parts  of  the  common  law  are  not  displaced  by  exist- 
ing statutes,  and  have  not  been  expressly  re];)ealed,  are  still  in 
effect    Id, 

SUIT. 

1.  In  a  suit  in  chancery  erroneously  brought  by  A.  for  the  use 
of  6.  and  B.  not  being  a  party  to  the  suit  an  order  of  the 
circuit  court  directing  the  costs  to  be  taxed  against  the  bene- 
ficiary B.  and  not  against  A.. is  void  as  against  B.  and  does  not 
make  him  a  party  to  the  suit  Bank  y.  OooK,  220. 
See  Roads  1;  •Parties  4. 

SUMMONS. 

1.  A  Justice's  summons  in  a  suit  of  unlawful  detainer  defective  for 
an  insufficient  description  of  the  property,  may  be  amended  on 
appeal  to  the  circuit  court  when  substantial  justice  will  be  pro- 
moted by  such  amendment    Drinkard  v.  Heptinstall,  320. 

t* 
SURETY.     See  Right  of  Appeal  1. 

SYLLABI  APPROVED. 

1.  Points  3,  4  and  5  of  syllabus  in  Ketterman  v.  Railroad  Co.,  48 
W.  Va.  606,  approved  and  applied.  Williams  v.  Coal  d  Coke  Co,, 
85. 

Syllabus  in  case  of  Kellam  v.  Sayre,  30  W.  Va.  198,  reaffirmed. 
Bank  v.  Cooky  220. 

Points  2,  3  and  4  of  Syllabus  Bloss  v.  Hull,  27  W.  Va.  503,  ap- 
proved and  applied.    Warehouse  Co.  v.  Pridemore,  451. 
Point  4  in  Syllabus  of  Bank  v.  Prager  d  Son,  50  W.  Va.  660, 
approved  and  applied.    Poiing  v.  Boom  and  Lumber  Co.,  530. 
Points  1,  3  and  8  of  syllabus.  Troll  v.  Carter,  15  W.  Va.  567,  re- 
affirmed.   Richardson  v.  McConaughey,  546. 
Syllabus  in  case  of  Cochran  v.  Cochran,  55  W.  Va.  178,  (46  S.  B. 
924),  approved  and  applied.    Rogers  v.  Miller,  576. 
Point  1  of  Syllabus,  in  case  of  Freer  v.  Davis,  52  W.  Va.  1,  re- 
affirmed.   Eakin  v.  Taylor,  652. 

TAX  SALE. 

1.     No  defect  in   a  sheriff's   affidavit  to   a   list   of  sales   of   land 

for  taxes  will  invalidate  a  tax  deed  made  under  chapter  31, 

Code  1899.    Phillips  v.  Minear,  40  W.  Va.  58,  and  MpClain  v. 

Batton,  50  W.  Va.  121.  so  far  as  they  hold  to  the  contrary,  are 

overruled.     State  v.  McEldowney,  1. 

TENANT.    See  Fraudulent  Coruveyance  10, 
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TERM.    See  Writ  of  Error  2. 

TRANSFER. 

1.  A  transfer  ar  charge  by  an  insolvent  debtor,  free  from,  actual 
fraudulent  intent  as  to  creditors,  preferring  a  particular  debt 
is  not,  as  to  debts  contracted  after  its  recordation,  a  preference 
contrary  to  section  2,  chapter  74  Code  1899.    Feely  v.  Bruan,  &8€. 

TRESSPASS. 

1.  The  principle  of  the  assumption  of  known  risks  and  dangers 
is  applicable  to  minors,  when  there  is  specific  and  poaitiTe 
evidence  showing  that  the  risk  in  question  "^as  comprehended. 
Williants  v.  Coal  d  Coke  Co.,  85. 

2.  A  dark  tunnel,  leading  through  a  hill  to  a  coal  mine  in  an- 
other hill  back  of  it,  used  by  the  owner  of  the  mine  for  haul- 
ing coal  from  it,  by  means  of  an  electric  motor,'  and  also  liy 
the  miners  in  going  to  and  returning  from  their  work  in  the 
mine,  with  the  knowledge  and  consent  of  the  owner,  and  as  the 
usual  and  customary  way  of  ingress  and  egress,  is  a  place  in 
respect  to  which  the  owner  of  the  mine  owes  to  his  employees 
the  duty  of  ordinary  care  for  their  safety  when  so  using  it. 
Id, 

3.  A  person  so  entering  upon  the  premises  of  another,  however, 
does  80  subject  to  the  doctrine,  volenti  non  fit  injuria^  and 
takes  upon  himself  the  risk  of  all  dangers  attendant  thereon 
of  which  he  has  knowledge.    Williams  v.  Coal  d  Coke  Co.  85. 

4.  In  an  action  of  trespass  for  cutting  trees,  and  the  deed  of  the 
plaintiff  excepts  certain  tracts  within  the  outside  boundary  of 
the  land,  the  plaintiff  must  show  that  the  trees  cut  were  not 
on  the  excepted  land.    Buck  v.  Newberry,  681. 

5.  In  an  action  of  trespass  for  cutting  trees,  under  a  plea  of 
the  statute  of  limitations,  the  defendant  must  show  the  date  of 

such  trespass,  and  where  part  of  the  cutting  of  trees  was 
more,  and  part  less,  tJ:ian  five  years  before  suit,  he  must  show 

what  part  is  barred  by  the  statute.    Id. 

See  Servant  1. 

TRIAL  VOLUNTARY. 

1.  It  is  a  rule  of  law  that  a  party  voluntarily  going  to  trial  does 
so  at  his  peril;  and  he  cannot  have  a  new  trial  merely  to  give 
him  an  opportunity  of  impeachiing  the  testimony  of  a  witness  of 
which  he  was  apprised,  or  could  have  been  apprised  beforehand* 
and  of  the  very  purpose  for  which  the  witness  was  to  be  called. 
Warehouse  Co.  v.  Pridemore,  451. 

TRUST  DEED.    See  Usury  9. 
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TRUSTEE.     See  Estate  2. 

TRUSTS. 

1.  A  trustee  filed  his  bill  and  amended  bill  to  remove  an  alleged 
cloud  upon  the  title  to  trust  property;  to  ascertain  and  fix  the 
amount  of  the  trust  debt,  which  is  controverted  by  the  debtors; 
and  to  obtain  a  decree  to  sell  the  property  for  the  amount  of  the 
debt,  when  so  ascertained  and  fixed.  The  court  decreed  a  can- 
cellation of  the  tax  deed,  alleged  to  be  a  cloud  upon  the  title, 
ascertained  and  fixed  the  amount  of  the  trust  debt,  and  decreed 
that  the  trustee  shall  recover  of  the  debtor  the  amount  so  ascer- 
tained and  fixed  by  the  court,  and  that,  in  default  of  payment, 
within  the  time  prescribed,  the  trustee  as  special  commissioner, 
shall  sell  the  trust  property.  The  administrator  of  the  deceased 
trust  creditor  is  not  a  party  to  the  suit,  although  it  appears 
therein  that  the  trust  creditor  had  died  Intestate,  and  that  her 
administrator  had  been  appointed  and  qualified  as  such  before 
the  institution  of  the  suit.  Held:  That  the  decree  Is  erroneous, 
because  the  same  was  made  and  entered  in  the  absnce  of  a 
necessary  party,  and  because  the  recovery  in  the  name  of  the 
trustee  is  unwarranted.    Bryan,  v.  McCann,  372. 

UNCONSTITUTIONAL  ACT.     See  Ministerial  Office  1. 
UNLAWFUL  DETAINER.     See  Summons  1. 

UNLAWFUL  GAMING. 

1.  An  indictment  which  charges  that  the  defendant  "did  at  and 
in  a  certain  room  in  the  hotel  of  Lahew  Nutter,  near  the  town 
of  Spencer,  in  said  county,  said  room  then  and  there  being  a 
public  place  and  a  place  of  public  resort,  bet  and  play,  at  a 
certain  g:ame  played  with  cards  which  said  game  is  commonly 
called  and  known  as  the  game  of  draw  poker,"  etc.,  is  good  as  an 
indictment  for  playing  at  a  public  place,  but  is  not  good  as  an 
indictment  for  playing  at  a  hotel  or  tavern.    State  v.  King,  46. 

2.  If  the  prosecutor  fails  to  show  that  the  room  was  a  public 
place  or  a  place  of  public  resort,  he  cannot  have  such  indict- 
ment held  good  as  charging  the  unlawful  gaming  to  have  been 
done  at  a  hotel  or  tavern.    Id.  47. 

USURIOUS  DEBT. 

1.  In  such  case,  the  jurisdiction  to  enjoin  rests  upon  the  Inher- 
ent power  of  the  court  to  maintain  its  jurisdiction  to  give  full 
and  complete  relief  between  the  parties  to  the  main  cause  of 
action  by  preventing  either  of  them  from  Interfering  with  or 
obstructing  it  by  proceedings  in  pais  or  In  a  forum  other  than 
the  one  having  jurisdiction,  and  also  upon  the  lack  of  any 
other  remedy  by  which  the  plaintiff  can  prevent  the  defendant 
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from  fixing  upon  him  inevitable  liability  to  an  innocent  third 
party  for  a  demand  which  as  between  the  original  parties,  may 
be  resisted  and  defeated  on  the  ground  of  utter  invalidity. 
Rarer  v.  Building  and  Loan  Asa'n,  255. 

USURY. 

1.  When  usurious  payments  of  interest  are  made  upon  a  debt 
the  excess  of  Interest  so  paid  above  the  legal  rate  shall  be 
applied  as  partial  payments  on  the  principal  at  the  date  of 
such  payments,  respectively.    Lorentz  v.  Pinnell,  114. 

2.  After  usurious  interest  has  been  paid  the  same  may  be  re- 
covered back  either  by  action  at  law  for  money  had  and 
received,  or  by  suit  in  equity.    Id, 

3.  In  such  action  or  suit  the  measure  of  recovery  is  the  resi- 
due after  crediting  all  payments  of  usury  as  partial  payments 
upon  the  principal.    Id.  115. 

4.  The  defense  of  usury  is  personal  to  the  debtor  and,  while  he 
lives,  no  other  person  can  interpose  it  except  with  his  consent 
and  concurrence.    Harper  v.  Building  A88*n,  149. 

5.  A  purchaser  of  .real  estate  charged  with  an  usurious  debt  can- 
not defend  against  the  usury,  unless  the  debtor  unites  with  him 
in  the  defense,  or  his  acquiescence  in,  and  consent  to,  such  de- 
fense appears  in  the  record.    Id. 

6.  The  common  law  right  of  action  for  the  recovery  of  usurious 
interest  paid  in  violation  of  a  statute  declaring  a  contract  for 
the  payment  of  such  interest  void,  has  not  been  repealed  in 
this  State  and  such  recovery  may  be  had  after  the  debt  and 
all  usurious  interest  thereon  has  been  fully  paid.    Id. 

7.  As  nothing  in  the  statutes  of  this  State  relating  to  the  sub- 
jects of  interest  and  usury  forbids  an  action  by  the  debtor. 
after  having  fully  paid  his  usurious  debt,  to  recover  back  the 
unlawful  interest  so  paid,  the  common  law  right  of  action 
therefor  still  exists.    Id. 

8.  Where,  under  such  a  contract,  after  applying  all  sums 
paid  by  the  barrower  as  partial  payments  on  the  debt  and  al- 
lowing interest  on  the  principal  sum  at  the  legal  rate,  it  ap- 
pears that  more  than  the  full  amount  of  the  debt  with  l^al 
interest  has  been  paid,  there  may  be  a  decree  for  the  excess, 
if  ground  therefor  has  been  laid  in  the  pleadings  in  the  cause. 
Id. 

9.  The  grantor  in  a  deed  of  trust,  conveying  real  estate  to  se- 
cure the  payment  of  an  usurious  debt,  may,  in  a  suit  in  equity 
instituted  by  him  to  purge  the  debt  of  its  usury,  after  having 
conveyed  the  land  to  a  third  party  by  deod  with  a  covenant  of 
general  warranty,  enjoin  the  sale  of  the  property  under  the 
deed  of  trust  pending  the  suit.  Rarer  v.  Building  and  Loan 
Ass'n^  255.  y 
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10.  In  a  suit  in  equity  to  enforce  a  specific  lien,  to  make  the  de- 
fense of  usury  the  defendant  may  in  his  answer  in  general  terms 
aver  that  the  contract  or  assurance  on  which  the  proceeding  is 
founded  was  for  the  payment  of  interest  at  a  greater  rate  than 

■   is  allowed  by  law.    Building  d  Loan  A88*n  v.  WeatfaJl,  305. 

11.  In  a  suit  brought  directly  against  the  defendant  to  enforce 
the  collection  of  a  demand  the  defense  of  usury  must  be  pleaded 
either  by  special  plea  or  answer,  or  it  cannot  be  relied  on  at  the 
hearing.    Id.  306. 

See  Contract  1,  6;  Btiilding  and  Loan  A8S*n  1,  2. 

VALID  GIFT. 

1.  W.  D.  G.  being  ill,  and  in  the  expectation  of  death,  gave  and 
delivered  to  J.  E.  C,  his  brother,  a  paper  in  the  words  and 
figures  following,  to-wit:  "Sewell,  W.  Va.,  Aug.  26th,  1899. 
$1100.00.  Eleven  hundred  dollars.  Received  of  William  Clay- 
tor  for  safe  keeping.  L.  C.  Claytor."  William  Claytor  men- 
tioned in  the  receipt  being  said  W.  D.  G.  At  the  time  of  the 
gift  and  delivery  of  thB  receipt  the  donor  said  to  the  donee 
that  he  had  a  present  for  him  (donee):  that  donor  took  the 
Veceipt  from  his  trunk,  and  said  to  donee,  "Here,  I  will  give 
you  this;  here  is  a  note,  I  have  for  $1100.00.  I  will  make  you 
a  present  of  this;  take  it,  and  go  and  draw  the  money  on  it;" 
that  donor  further  told  donee,  not  to  let  anybody  else  have  it, 
his  (donor's)  wife,  or  anybody  else;  that  he  did  not  want 
his  wife  to  have  it;  that  he  was  going  to  the  hospital  and  the 
way  the  disease  worked  on  him,  he  didn't  think  that  he  would 
get  well,  and  further  said,  "I  will  give  it  (the  receipt)  to  you 
before  I  go,  so  you  will  be  sure  to  have  it;"  that  donor  was 
then  the  owner  o{  said  money,  which  was  at  the  time  in  the 
care  and  keeping  of  L.  C.  G.;  that  donor  was  on  that  day  taken 
to  the  hospital,  where  he  died  one  month  thereafter  as  a  re- 
sult of  his  said  illness;  that  two  days  before  his  death,  at  the 
hospital,  donor  asked  another  brother,  did  Ed.  (meaning  donee) 
have  the  note,  (meaning  the  receipt)  which  he  gave  him,  and 
being  told  that  Ed.  had  the  receipt,  donor  then  said  to  tell 
him  (Ed.)  to  be  sure  and  keep  it,  •  •  •  to  go  and  get 
the  money  on  it;  that  donee  kept  possession  of  said  receipt 
continuously  until  after  the  death  of  donor;  and  that  donor 
died  without  making  any  change  in  relation  to  the  gift,  and 
leaving  donee  surviving  him.  Held:  That  the  acts  and  decla- 
rations of  the  donor  constitute  a  valid  gift  of  said  money 
causa  mortis.    Clavtor  v.  Pierson.  167. 

VERDICT. 

1.  A  verdict  will  not  be  disturbed  for  want  of  a  proper  instruction, 
unless  it  was  requested  and  refused,  nor  for  failure  of  the  trial 
court  to  so  modify  an  improper  instruction    requested    as    to 
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make  it  proper  and  then  give  it,  unless  it  can  be  seen  that  sadi 
failure,  for  some  reason,  such  as  other  incomplete  instructions 
given,  may  have  prejudiced  the  party  requesting  it.     Wemer  v. 
CaXhoun,  247. 
See  Felonious  Assault  1. 

VERDICT  OP  JURY.    See  Demurrer  to  Evidence  1. 

WAIVER.    See  Fire  Insurance  Policy  6. 

WARRANTY.    See  Fire  Insurance  Policy  3. 

WITNESS. 

1.  If  an  exception,  for  allowing  or  refusing  to  allow  a  qaeB- 
tion  to  be  answered  by  a  witness,  fails  to  give  the  answer  of  the 
witness,  or  what  is  expected  to  be  proved  by  him,  the  appellate 
court  cannot  determine  the  relevancy,  admissibility  or  value 
of  the  answer,  and  for  that  reason  the  exception  will  not  be 
considered  by  it.    Williams  v.  Coal  d  Coke  Co.,  85. 

WRIT  OF  ERROR. 

1.  When,  pending  a  writ  of  error,  without  fault  of  a  party, 
an  event  occurs  rendering  it  impossible  for  the  appellate 
court,  if  it  should  decide  in  favor  of  the  plaintiff,  to  grant 
him  substantial  relief,  the  Court  will  not  decide  the  merits 
and  give  formal  judgment,  but  will  dismiss  the  writ  of  error. 
without  awarding  costs.    Eldon  v.  Hamrick,  236. 

2.  When  a  writ  of  error  involves  a  contest  as  to  an  office, 
and  while  it  is  pending  the  term  of  the  office  ends,  the  writ 
of  error  will  be  dismissed  without  decision  of  the  case,  and 
without  judgment  as  to  costs.    Id.  237. 

3.  Where  the  record  is  so  imperfect  as  not  to  disclose  error  in  a 
judgment,  it  is  presumed  to  be  right,  and  on  writ  of  error  will 
be  affirmed.    Cash  Register  Co.  v.  Bargain  Bouse,  489. 
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